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Court of KING’S BENCH, 

IN 
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In the Fifty-eighth Year of the Reign of Geokoe III. 


isir. 


Thomas and Another against Courtnat. { d ) 


^SSUMPSIT on a guarantee, dated the 13th day 
Juljf 1814, whereby the defendant guaranteed to 
the plaintiffs the payment of goods to be sold by them 
to Messrs. Baker and Son, to the amount of 150^, at 
twelve months' credit. 

debts twelve 

sbillines in the ponnd, payable by instalments, and woul$i release him from all demands; 
one of the creditors, who signed for the whole amount of his debt, held at the time, as 
a security for part, a bill of eachange drawn by the debtor and accepted by a third per¬ 
son ; the money due on this bill having afterwards been paid by the acceptor, it was 
that the creditor might retain it, the agreement of compodtion not contatnmg 
any stipulation for giving up securities, and the efiect of it not being to extinguish the 
original debt. 


The creditors 
of an insolvent 
agreed, by an 
instrument, 

(not under 
seal,) that they 
would accept ' 
in full satisfac¬ 
tion of their 


(«) The Judges of this Court sat at Serjeanft' Inn on Mtmday the 
»yth of Odder, and on the succeeding days, until the term, and heard 
this and several of the following cases argued by counsel, and delivered 
thdr opinions as upon former occasions, (see i M.drS. 304., a M. dr 
5 .1.) ; and th^tikmrt^ttirwards gave judgment on the day on which 
the cases ate 

V0L.I. 


B 


At 
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At the trial before L<ord JEUenborottgh C. J.> at the 
London sittings after last Hilary term* it appeared that 
g6ods to the amount mentioned in the guarantee had 
been supplied by plaintilFs to Baker and Son; but the 
defence was that the plaintifi’s, (with the exception of a 
small sum) had been paitl by Baket^ and Son, umler 
the following circumstances. On the 2(1 March 1814, 
the plaintiffs, together with the other creditors of Bakn 
and Son, signed an agreement (not under seal) to ac¬ 
cept, in full satisfaction of their debts, a composition of 
twelve shillings in the pound, to be paid by the pro¬ 
missory notes of Beiker taiA Son, at six, twelve, fifteen, 
and eighteen months; and under this agreement, 
the plaiiuif]&, with two other creditors, w’ere appointed 
to inspect their books, accounts, &c., to receive ah. 
monies, and out of such monies to provide for the 
payment of the promissory notes. The concluding 
clause was as follows: “ And they the said creditors 
shall and will accept the sums secured by such pro¬ 
missory notes in full of all the debts due to them from 
Baker and Son, and release them from all actions and 
demands from the begitining of the world U> the said 
31st day of DccCT»6er last past.” This agreement did 
not contain any stipulation for giving up securities. 
On the 31st Bccemher 1813, (the day mentioned in 
the agreement). Baker and Son owed the jdaintifFs 
1295/. which sum was written opposite their names at 
the time they signed their agreement, and for which 
they received promissory notes at the rate of twelve shil¬ 
ling in tlie pound, whicli notes were ultimately paicL 
lu the preceding JSovanher, the plaintiffs had received 
from Baker and Son a bill of exchaegg, diftTf.'n by ther.t, 
for 20of., and accepted by a'Colonel This bill 

had 



IN THE Fifty-eigitth Yeab ov GEORGE ltl,‘ 

had become due and was dishonoured, prior to the 31st 
December 1813, and then and at the date of the agree-, 
nicnt icmaified in the hands of the plaintids; but in 
Feb. 1815, the money due on this bill was received by the 
plaintiiFs from Col. Gower, and an allowance was made 
them in their account, to that amount. It was admit¬ 
ted that if the money received by the pluintlfls on Colo¬ 
nel Goujer’s bill was to be considered as money had and 
received by them to the use of Faker and Son, it would 
go in paj’nient of the goods sold under the guarantee, 
and the plaintifi's would not be entitled to recover be¬ 
yond the smaller sum ; hut that if the plaintiffs, notwith¬ 
standing the agreenjent, were entitled to retain in their 
bands the produce of the bill, in satisfaction of the oM 
debt due from Baker and Son, then a farther sum 
would remain due from the defendant upon the gua¬ 
rantee. Lord Kllenbrjrougk C. J. directed the jury to 
find a verdict for the smaller sum, with liberty to move. 
Accordingly, Scarlett, in Easter term last, moved to 
increase the venlict, and cited Carstairs v. BMeston (a). 
A rule nisi was granted ; against which 

Marryat and Barnewall*Viovr shewed cause, and 
contended that if the plaintiffs could have the benefit 
of twenty shillings in the pound, in consideration of 
Colonel Gower^s bill, they would thereby obtain a pre¬ 
ference over the other cretUtors. But independently 
of that, where a party agrees in common with other 
creditor^ to accept a certain sum in full satisfac¬ 
tion of his demand, if he holds a security he must be 
considered as holding it for the benefit of the insolvent. 


1^17. 

TtiOMAS 

4^aiatt 

CovkthaV< 


(,v) 5 7 '.!u<!i. 55 r. 

B 2 


It 
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Thomas 

against 

CevRTNAT. 


It is of the very nature of an agreement of this liiiu!, 
that if there be a surplus, it shall result for the benefit of 
the insolvent. It is not like a discharge under bank* 
ruptcy, where a man has his certificate and only a 
statutable allowance. It may be admitted that a re* 
lease to the drawer of a bill will nc^^ release the ac* 
c^tor; but here after the composition, the original 
debt due from Baker and Son was no longer in exist¬ 
ence, for the release operated as an extinguishment of it. 
In Cocksh<^t V. Bennett («) Ashhurst J. says, “ The debt 
was annihilated by the deed of compositionand then 
the money received upon the bill would be so much 
money received for the use of Baker and Son. It may 
be questionable, whether any agreement for retaining 
the securities between Baker and Son aud the Plain¬ 
tiffs unknown to the other creditors could be sup¬ 
ported. Upon the principle of Cockshott v. Bennet 
it could not; and if not, then the Court will not 
imply any such agreement. And they relied on Stock 
V. Maxoson, ( 6 ) 

*■ 

Scarlett and Campbell contra. The case of ^ock v. 
Maxmon is distinguishable; for that proceeded upon 
the ground that the securities were to be given up. 
There the deed after releasing Slock contained a clause 
for relinquishing and giving up to him, « all bonds, 
bills, and other securities.” This agreement docs not 
contain any stipulation that ouy security shall be 
given up. It is a fallacy then to treat this bill as con¬ 
stituting part of the effects of Baker and &)n.; it was 
tire property of the holder. And indeed Baker and 

Son never have demanded the bill; but.4his claim is 

“■» 

'aj z T. X. 766 {b) 1 £os. v> i’wffcSCi. 

V 

set 
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set up by the guarantee. The case might have been 
different as in Sttxk v. Mawsont there had been a 
speciBc contract; for then, according to the authority 
of that case, the parties would have been bound by 
their agreement. 


ISI7. 


TaoMAt 

t^ainst 

CoVRTNAr. 


Lord Ellenbobough C.J. My mind has at last 
attained that conviction, which an imperfect view of 
tliis case alone prevented it from attaining before. 
The manifest intention of the agreement between these 
parties was, that the Plaintiffs were to receive twelve 
shillings in the pound on the amount of their debt. 
The first question is, What was that debt? Originally, 
and before it was reduced by the payment of Colonel 
Gower's bill, it amounted to 1295/. That bill was not 
productive at first; but as soon as the money due upon 
it was received, it had the effect of striking out zool. 
from the amount of the debt, and thereby reduced it 
to 1095/. On that sum twelve shillings in the pound 
was to be received and no more. It is clear, then, 
that the Plniniiffs would have been overpaic^. if they 
had retained the twelve shillings in the pound upon 
the whole of the debt as it stood originall3% But it 
appears, that as far as respects the 200/. an allowance 
has been made by them for that sum in their account. 
The case therefore stands as if the debt had originally 
amounted only to X095/. The only question then i^ 
have the PlaintifR revived more than twelve shillings 
in the pound upon that sum ? It appears clearly tb^ 
have not. 


BayubYjL I am entirely of the same opinion. 
Hie fair mgp> Ang of such an agreement as this is, that 

B S Baker 
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1817 - 


Thomas 

a^dus/ 

Coortmav. 


Baker and Son should not be forced to pay more ihaii 
twelve shillings in the pound on the amount ol” their 
debts to the different persons who signed the agree¬ 
ment. If it could have been made ont that Coliau'l 
Gmver had a remedy’ over against Baker and ijJon, that 
might have varied the case and brought it within thc- 
rangc of Stock v. Naxeson, The principle of that ease 
was, tliat if Mtmsnn had been suffered to retain in his 


possession the money wliich he had raised on the bills 
given by Stock, he woidd have got more tliau eight 
shillings in the pound out of Stock\ effects, by the 
amount of those bills which uiuler the agreenjont JSInxvi.oii 
was to restore and to give up to Stock. 'Hint was the 
plain princi{)}e on wliich t.’jut case proceeiled. l»ut there 
is nothing in the present agix’eineiit from the beginning 
fbe end which stipulates for the reliinjuishing and 
giving up of any security. TJie onl^f meaning of these 
parties was, that Baker and feou shoidd not be boiisul 
tO pay more than tneive shillings in ilio cai any 

one pound of the debt to any of the creditors. 'I'lic 
tlebt was originaily 1295/. hu" 200/, of wldcti the 
plaintiff held a security, but no security for the re- 
niuindei. If Colonel CMO'wer’n bill liatl been an avail¬ 
able security when the agreeineui was sigrn il, it would 
hate struck out two hundred entire pounds, tioni the 
amount of the debt at tliat time. But it was then un¬ 
certain whether any thing would be recovered upon it 
or not, and thcrclbre the phautilTs claimed for 1295I. 
By reason of subse<{ueui events, they do get from 
another quarter twenty shillings in the pound on the 
two hundred pounds, which leaves the debt as if it had 
originally been lop^l., and on thatsuni j^yily have die 
plaiutilE received twelve shilliiigsjnSlj^pouud. It 

^ appears 



IN THE Fifty-EIGHTH Year of^EORGE III. 


t 


appears to me, therefore, that they have a fall right to 
retain the twenty shillings in the pound upon the 
«jriginal security. 

Abbott J. The question turns on the meaning and 
eifect of the written instrument w'hich now lies before 
me. It ap|>ears that Baker and Sun agreed with certain 
persons to be discharged Irom their debts on payment 
of twelve siiiliings in tlie pound secured by their pro¬ 
missory notes, and the agreement contains a provision 
for certain inspectors who were to receive the monies 
and to manage tiie trust. There is not in this written 
instrument any express reservation of securities ; nor is 
there in lliis, as there W'lis in Stock v. Afirtosow, any ex- 
>>ross declaration that the securities should be assigned 
over. But it has been contended that the Court must 
understand a vii tual assignment to Baker and Son ot 
ali the securities whicli any of the creditors might hold 
al the lime when the agreement was signed, and it is 
said, that if this construction is not put on the instrument, 
one creditor may obtain more than another. I cannot, 
however, say that it was the clear intention of these 
parties that all the cvetliiors were to receive equally. It 
is clear that they were not to receive from Baker and 
Son more than twelve shillings in the pound. I can¬ 
not say that it was the intention that any one of the 
creditors holding a security, which might turn out to 
be an available security, should give it up tor the bene¬ 
fit of Baker and Sun, or their creditors. I rather think 
if such had been the intention of the parties, they 
would have framed the agreement accordingly. But 
not having-fipne so, I think the plaintiffs are entitled to 
the benefit^'! ’ the security which they held. 

B 4 


1817 . 

Thomas 

agotna 

CoVrxmat. 


Holroyd 
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TaoMAS 

COOBTKAT. 


Holroyd J. By this agreement it is not expressed 
that^y security which a creditor holds Pjr pan of his 
debt shall be ^ven up. Ibere being no such express 
agreement, the question is, whether from what is stipu¬ 
lated we can infer that sneh was the intention of the 
parties. It is stipulated that the creditors dhall receive 
thti'^romissoiy notes of Baker and Son in full satis.^ 
of tlieir debts, and shall and will release them 
all the debts; but this stipulation by no means 
implies that the creditors were to give up such securi¬ 
ties as they might hold at the time <jf the agreemt nu 
The only question then is, whether this agreement 


amounted to an extinguishment of the debt due from 
Baker and Son. In the fiist place, it may be remarked 
that instrument is not in its terms an actual release; 
for it is not immediate, but prospective only, the lan¬ 
guage being that the creditors « shall and -mU release 
Baker and Son." Would it then operate as a release 
in law ? Now a ct)venant not to sue will amount to a 
release only to the party with whom it is made, but will 
not operate as a discharge to other persons who may be 
jointly liable; but this agreement is not. under seal: 
how then could it operate as a release? Tl)ere being 
then no express stipulation for giving up securities, and 
nolhinj| whence such a stipulation can be implied, and 
the f^ect of the agreement not being to extinguish the 
debt j I think the creditors were entitled to hold their 
securities, and consequently that,the plaintiffs are en¬ 
titled to retain the eight shillings beyond the twelve 
shillings upon the amount of their security. 


Rule absolute. 
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WiLDMAN against Glossop. (a) 

J^ECLA RATION that plaintiff was possessed of a 


wi4 the rate or price of 6 g/. i Ss, gd, per ton, to be taken 
away by the defendant in fourteen days then next fol¬ 
lowing, and paid for by his acceptance at four months; 
and in consideration thereof and also in consideration 
that plaintiff had promised the defendant to permit him 
to take away the said head-matter and spcriR defen¬ 
dant promised the plaintiff to take away the ^id h^l- 
vnattcr and sperm oil in the time aforesaid, and to pay 
him for the same at the rate and in manner aforesaid. 
And the plaintiff further saith that afterwards, to wit, on 
&c. the quantity of the said head-matter and sperm oil 
so purchased by the defendant as aforesaid was found 
to be, and was a certain large quantity, to wit, three 
hundred and fifteen tons and one hundred and twenty 
two gallons, and that the price thereof at and after the 
rate aforesaid amounted to a large sum of money, to 
wit, the sum of 22,064/. 2s. 4d. Averment that'plaintiff' 
was, from the time of the sale and promise of plaintifr 
until and at the end of the fourteen days which have long 
since, expired, ready and willing to permit and would 
have permitted defendant to take away the said head- 
matter and sperm oil. Breach, That defendant did not 
nor would in the^aid fourteen days or at any time after- 

(^l.Cause was shewn at Serjeants' -/an. 


large quantity of head-matter and sperm oil, and 
that he bargain^ with the defendant to sell 
and the defendant agreed to buy of plaintiff 
head-matter and ^rm oil at a certain rate or lo 




■Where the con¬ 
tract declared 
opon wat, that 
pluntifThad 
bai^ined and 
.sold, andde* 
fe^ndant agreed 
to bojr a large 
quantity of 
bead-matter 
and sperm oil, 
which was 
afterwards as¬ 
certained to be 
a given quan¬ 
tity, and the 
contract proved 
was, for the 
purchase of all 
the head-matter 
and sperm oil, 
per the H'iU' 
man: Held that 
this was no 
variance. 


wards 
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1817 . 


V'lLUMAtJ 

-nnst 

GL'U3»0P. 


wards take away the said head-iaattcr and sperm oil, 
nor did nor wouhl pay for the same, by means wlierc- 
of plaintift’ not t>nly lost great gains which would have 
arisen from the })erformancc by the defendant of his 
promise, but also thereby he the plaintiif was obliged to 
and did necessarily sell the said head-matter and sperm 
oil for a much less sum of money than 22,064/. 2s. 
to wit, for the sum of 19,700/. only, and plaintiff hath 
by means of the premises been put to great charges for 
wharfage of the said head-matter and sperm oil, and 
about the selling of the same. The second count 
stated that plaintiff was possessed of a certain other 
large quantity of head-matter and sperm oil, that he 
bargained with the defendant to sell him all the said 
last mentioned head-matter and sperm oil at 69/. 8s. pd. 
per ton to be taken awa)- by defendant in J4 da3'.s ami 
paid for by bis acceptance at four months, &c. as* in 
the first count. There were other counts for goods 
bargained and sold, and goods sold and delivered, and 
the usual money counts. Plea, non assumpsit. At the 
trial before Lord Ellenborough C. J. at the London sit¬ 
tings after last Hilary ’erm, the plaintiff proved his 
ease, except that the contract of sale given in evi¬ 
dence was, “ for all the head-matter and spermaceti oil 
jH-r the Wildman” whereupon it was objected that this 
was a variance, the contract stated being ibr oil gene¬ 
rally, and that proved for oil by a particular ship; but 
Lord FMenborougk C. J. overruled the objection, and a 
verdict was found for the plaintiff. Taddy^ in Master 
tci’ni, obtained a rule nisi for a new trial; against which 

Scarlett now shewed cause, and coiitendcd 4 Jiat there 
nas not any variance; that the contract'^sSatfed in the 

declar- 
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(]«claration was proved with something .iddltionaly 
which neither qualified or altered it» viz. that the oil 
purchased was oil by a ship called the Wildman^ which 
was perfectly consistent with the contract declared on; 
and he cited Cotterill v. («), whore the declaration 
stated that in consideration that dclendant had agreed 
to buy certain fiacun, defendant undertook thajt. it was 
prime bacon : the contract proved was prime wigeA 
bacon; and it was insisted that that was a variance^ it 
being an essential ingredient of tbe contract that the 
bacon should be singed; but the Court held it sufficient 
to state so Tiiuch of the contract as related to the point 
of which plaintiff" complained. In Oludstone v. 
hectic (^), the contract stated in the declaration was for 
a large quantity, to wit, eight tons of hemp; the terms 
t>f the contract proved was for about eight tons : this 
wai held to be no variance, tbe quantity having been 
ascertained before action brought to be eight tons; and 
X.C lilanc J. there suggests, as a more correct mode of 
declaring, the very form adopted in this case. 


181 * 7 . 


Wildmak 

against 

GlU&!iOC. 


Taddy contra. By the terms of this contract, the 
.deffindanl was not bound to take any oil except such 
as came by the IVildman but according to the con¬ 
tract slated in the declaration, he is culled upon to 
accept, any oil belonging to the }>iaintiir. The declar¬ 
ation does not in the cominenceinent state any definite 
tjuantity as in Cotterill v. Cuff" and (Gladstone v. 
Neale^ but afterwjtnis says, that the quantity was 
found to be two Imndrcd and eighteen tons; but it 
does not shew that that quantity was per IVildman s 
and that description may have been used by the parties 
to denoie a p^’iicular quality of oil expected by that 

(«) 4 i'aunt, 13 4 > 0 - 


shin. 
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WlLOMAN 

against 

Olossop. 
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ship) or as a specific mode of measuring the quantity, 
that is, so much as the WUdman vas capable of con¬ 
taining or actually brought; taking it in either sense it 
was an essential part of the contract. 

Lord Eixenborough C. J. My opinion is con¬ 
firmed by reflection and looking at the authorities. 
The p^ty was in a condition to perform the contract 
at the time when it was made, and when the article 
was to be delivered. The objection is not an objection 
on the ground of a variance, because there is no eon-' 
trariety between the statement and proof; the only 
question is, whether the statement in the declaration 
is sufficient. This appears to me to be an objection 
(if any) on demurrer, and not at nisi prius. The word 
certain has been too narrowly construed; it may either 
mean a definite or indefinite quantity. If the declar¬ 
ation had been in Latin, and the word qiutndam had 
been used, there would have been no objection. The 
word certain must in a variety of cases refer to an 
indefinite quantity at the time of the contract made, 
and must mean a quantity which is to be ascertained 
according to the maxim. Id certum est quod certum reddi 
potest. According to the argument, a count for use 
amd occupation of certain premises without furtJier 
description, as Borefiam meadow, would be bad. 

Bayley J. I am clearly of opinion that there is' no 
variance between the allegation and the proof. Every 
allegation in the declaration is proved. It does not 
appear that there is any qualification or condition at¬ 
tached to the contract by the evidence. The declare 
adon states, the Defendant to be possessed of h txrudn 
quantity of head-m^ter and q>m7n oil: thaf'tB proved. 

The 
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The declaration then states, that plaintaiff sold to de¬ 
fendant all the said head-matter or sperm oil at a certain 
rate or price; that is proved. It then states that the 
quantity purchased by Defendant was found to be a 
certain large quantity, viz. two hundred and fifteen 
tons and so many gallons; that also is proved. Tlie 
defendant must contend that a certain quantity must 
of necessity mean more or less than that contained ifi 
the Wildmem. If it can be confined to the quantity 
contained in the Wildman, it will do. I think therefore 
there is no ground for this objection. 


1817. 

Wilbman 

agdnsl 

GLOSSUi’. 


AbuottJ. I am of opinion that the declaration 
was supported by the evidence. The declaration states 
that plaintiff was possessed of a large quantity of 
head matter and sperm oil, and that he bar^dned with 
defendant to sell to him all the said head-matter and 
sperm oil at a certain price, to be taken away by De¬ 
fendant in fourteen days, and paid for by his accept¬ 
ance at four months, &c. and the question is, whether 
these allegations were proved. It was hot necessary 
tliat the plaintiff should define the place where tlie oil 
was at the time of the contract. The objection, if any, 
should have been taken either on demurrer or in arrest 
of judgment. The only question that could arise at 
nisi prius was whether the declaration was well proved. 
The Plaintiff has proved all that the declaration alleges, 
and more; namely, t}iat it was oil by the Wildman. Now 
whether this was oil which at the time of the contract 
was on board the Wildman^ or had been previously im¬ 
ported, 1 do not know. But the objection to the decla¬ 
ration, if material, ought to have been raised in a dif¬ 
ferent wayt and cannot be considered as a variance, 

in- 
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1 « 17 . 

Vildmam 

agrinst 

OtOtSOF. 


innftmuch as the temi in the contract not stated in the 
dcclantion, does not qualify or annex any conditioh to, 
that which is stated. 

Holroyd J. concurred. 

Rule dischnvtFed. 


‘Thursday, 
K}v. 6tli. 


Sey:moub against Pyci-ilau. ( a ) 


A; a foreign 
nicrchant, em¬ 
ploys B. to pur¬ 
chase gocJs Cll 
commission; l/ie 
vendors fwith 
the knowledge 
that the pur¬ 
chases wcie 
made oa ac¬ 
count of A.) 
make out the 
invoices to Ji., 
and take in 
payment his 
acceptances, 
payable at six 
months: He'd, 
6rst, that theie 
was no contract 
of sale as V.e- 
tween A. and 
3.\ and. ad, if 
any such con¬ 
tract existed, 
tl:at B. could 
maintain no 
action againt y‘,. 
b'.'foi-c the six 
ir.orths expired- 


^^CTION for goods sold and delivered. At the trial 
before Lord EUenhorousJi C. J. at the Lmdoti «il- 
tings after Hilary term, it aftpcaretl that the defend¬ 
ant, a foreigner, came to England in 1815, recom¬ 
mended to the plaintiffj whom he directed to purchase 
for him a large quantity of goods to be afterward? ex¬ 
ported on the defendant’s account; upon those pur¬ 
chases the plaintiff was to have a coi!iinissii}n. 'Hie 
invoices were all made out in the plaintiff’s name, and 
he also gave to the vendor Iris acceptances payable in 
six months for the amount of the goods purchased. At 
the time of the purchase the vendor of tlic goods knew 
that they were piircliascd on account of the dt4endant. 
Before any of these acceptances became due the phiin- 
tiff commenced the present action, pending which he 
became bankrupt. Ilis assignees continued to sue in 
his name, the defendant having been held to baH. 


Lord Ellenhorough C. J. was of opinion that the 

plaintiff was a mere agent of Che defendant, and 

that the facts furnished no evidence of a contract of 

sale as between them; and the plaintiff was nonsuited. 

Gurney^ in Easter terrh, obtained a rule nisi for settin" 

• ® 

a-sidc the qpnsuit; and 


f*) C-.usc was shewn at Ser}ta»ts"-Jm. 
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,ScarletiJ{JSickardsQn was witli him) now shewed cauM^ 
and contended, that there was no evidence of the parties 
in this cause standing in the relation of vendor and 
vendee, but that the fact of the plaintiff’s having con¬ 
tracted for- a commission on the purchases, was decisive, 
to shew that in this transaction, as far as the defendmit 
was concerned, the plaintiff was a mere agent: the com¬ 
mission was the price he was to be paid for his agency. 
The original sellers might have sued the dcfendai^ for 
the price of the goods, if they had not made their .elec¬ 
tion to give credit to the plaintiff: by that act they 
have discharged the defendant from any claim on their 
part; but it was not competent to them, by any act of 
theirs, to alter the relation of* these parties. The plain¬ 
tiff made the purchases as the agent of the defendant; 
and there is no evidence whatever of any contract of 
sale as between them. Secondly, But assuming that 
it were otherwise, still, as there is no evidence of the 
defendant’s liaving agreed to pay immediately, he must 
be taken to have agreed to pay on the term of the ori¬ 
ginal purchase, i. e. by bill at six months, and then the 
action was coinnienccd too soon. 


1817 . 

Sbtmouk 

PvciiLAn. 


Gurneyy and Puller, coiitii'u 'Fijc cases ol 

Patterson v. Gandasequi (o) and Addison ,v. Same (6', 
are decisive to shew that Avlicrc the original seller, 
knowing the principal, elects to give credit to the agent, 
he cannot, after such election, sue the principal. The 
original seller in this case, Aviih u full knowledge tbaf 
Pychlau was tiic principal, gave credit to Sepmour, and 
thereby discharged Pychlau from any claim on their 
part: the goods then became the property of Sepmoitr on 


ij East, 6z. 


(/•^ 4 taunt. J 74. 


iheii 
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I8I7. 

StTMOOR 

against 

PYCai.AU. 


their cleliverj to him; he ships them *11 ac.co»jnt ol ti!<’ 
defendant. Did he intend them as a gil: ? Tlic evidence 
i^Kirds no such inference; and if so, upon what tc’rrns 
were they delivered to the defendant ? Solely on the ex¬ 
pectation of being paid their value: or in other words 
on a contract of sale; and nothing being said as to 
credit, and there being no specific usage of trade on 
the subject, they must be taken as sold at a ready 
money price. 

Lord Ellenborougii C. J. To entitle the Plaintif!' 
to recover, he must e.stablish two points; first, that 
there was a contract of bin-ing and selling, and that 
the relation of buj'cr and seller subsisted between him 
and the defendant; and secondly, that such contract 
was fisr a present price demandable instanter: I think 
the plaintiff has failed in both points, 'I'hcrc is not 
one feature in the case to shew that the plaintiff 
was to buy in order to assume the character of seller 
to the defendant; the relation between the parties is 
this: the plaintiff coming from Russia, w.onts the ac¬ 
commodation of a person in this country to become 
responsible for him; the defendant is to pay to the 
plaintiff a commission for the service done; when a 
person pays another commission, such other person 
stands in the relation of factor or agent, t»ut this com¬ 
mission is to be paid when he has performed the duty: 
what is the duty ? to pay for the goods: then if the 
defendant is now liable to the plaintiff for the debt, be 
does not derive the benefit intended to be earned by 
the payment of commission. Upon the latter point, 
there is not any pretence for saying that die price is 
demandable instanter. Let us look at the Reason of 
6 the 
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the thing; the defendant wants credit* and yet he is. 
called upon to pay' Ins agent immediately. The 
plaintiff was to pay by a bill at six months; when he 
has paid that bill, then lie may sue the defendant, and 
not before. If it were otherwise, the plaiutilf would 
be placed in a worse situation with respect, to his agent, 
than he would with respect to the seller. I tbipk 
therefore that as there was not in this case any tbiug 
to import a contract of buying and selling, and as 
immediate payment was contrary to the nature of the 
thing and the expediency of the parlies, and as there 
was not any express stipulation to that effect, the 
plaintiff has failed in both jioints. 

Bayley J. I think the nonsuit was right on both 
grounds. If it were otherwise, great injustice would 
result ill this parliculiir case; yiasunicb as this action 
being brought for the benefit of the assignees of 
Seymour^ the money when recovered will form a .fund 
for the general creditors, and not fur the benefit of the 
sellers of the goods. The real and tnie character of 
these parties was this: the defendant was to be the 
purchaser, the plaintiff the mere agent in the procur¬ 
ing of the goods, pledging his credit not generally as 
broker, but in a s})eciul vvay, viz. by guaranteeing, by 
his acceptances, the paymtuir of the goods. That 
distinguishes this from Patterson v. Gandnsequi and 
Addison v. Gandnsequi, In those cases the seller had an 
option to lui>k either *to the middle man or to the 
principal; they, thought it best to look to the middle 
man, and they were held bound by that election and 
no farther. In tlus case, the sellers bad Sejfmom liable 
VoL. 1. C by 


1817 . 

SCYMOUA 

agidlut 

PrcHXAir. 



Aubott.T. 1 think the nonsuit was ri^ht. i wi*-* 
.'jti .iirtion fitr ^uocls and dflivt'ved, and ii t/u; pui— 

ties did n€tt stand in tliv i-4datiun a!'f-vi/vr zutci buj-f/r 
this action cannot bo maintained. And faj'thcr* ii' the 
goods had bueii sold upon credit, this action could only 
be maintained at the end of six months. 'Fhere lias 
been much argument to shew that the original vendors 
could not sue l*ychlau. 1 will not give any opinion on 
that point, because those persons arc not now before 
the Court; and I feel great reluctance in sujriiig any 
thing which might prejudice their case. St'ynujur ina\' 
have been a principal and purchaser as tar us respects 
the original sellers, and yet an agent as bi^tween him and 
jP^chlau the defendant, nr;d this appears to me to havc 
been his true character; he was the ngi.:nt of 
pledging Lis credit for the benefit of J^ychlau^ and to 
have a commission for his trouble. On the other 
ground, 1 cannot think, if St^fjiottr is to be considered 
ns a seller, that this can be considered as a sale for 
ready money. I cannot conceive why the plaintili 
r.hould enter into such an engagement. If he had 
ready money, he would have paid -it instantly, and 

there- 
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faftTO procured Uie goods at a cheaper rate. It 
unfacoepuir^ to say what'was the pm:ise situation in 
trhidr Ml gi mo ut at#d4 raspact PyeUau. I dionld 
iraf llM agent; but if seller, he waa a 
a#|r ah trhdBt finr six months. On either view of the 
bise, the nonsuit is {nroper. 


1817 . 

SSTMOUK 

tgaittst 

PrcKi-Av. 


Holroyo J. I am of the same opinion, that the 
nonsuit was right: and on the question whether the 
action could lie before the expiration of six months, 1 
think the argument of my Brother Abbott is quite con¬ 
clusive. Seymour was in this transaction merely the 
agent of Pychlau, although he may bare made himself 
responsible to the sellers as principal ; but if it were 
otherwise, and this could be considered as a sale from 
the ow'ners of the goods to Seymour, and then a resale 
by Seymour to Pychlau, still it must have been a resale 
on the same credit on which Seymour himself had 
bought tlm goods; because otherwise Pychlau would 
have been paying a commission for nothing. 

Rule discharged. 


Nelson against Whittall. (a) 


'Tinind/iy, 
Nl-u. 6fl>. 


as 


^CTION by indorsee against the defendant, 
maker of a promissory note, attested by 
W. Robson as subscribfng witness. At the trial before 


one 


In an action on 
a promissory 


note, the sub¬ 
set ibinj; witnets 
IieitiK dead, 
proof of liis 

kand-wiiting, and, that the defendant was present wlien the note was prepared, is suf¬ 
ficient without proving the hand-writing of the defendant, ^uttrf if proof of sub^erih. 
inr witness’s hand-srrlting alone would have been sufficient. 


(a) Cause was shewn at SerjeanU' Jnu. 


C 1' 


Bayley 
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1817 « Jiayley at the last Spring assizes for the county of 
^ Yorkf Hobson the subscribing witness l>eing dead, 

ofraimt the plnintili' gave evidence of his linndwriting, and 
fuither that the defendant w'as present in the room 
when the note was prepared by Hobson^ but no evi¬ 
dence whatever was given of the Defendant’s liand- 
writinff. The learned Jud{ie doubled whether the 
plaintiff ought not to have gone further, and have 
slicwn that the defendant was the ])orson who signed 
the note and whose sif;tmture was attested by the sub- 
scribing witness, and he therefore nonsuited tiie plain- 
tiffi with liberty to move for a rule to set aside the 
nonsuit, and to enter a verdict for the amount of the 
note. Accordingly ,T. Williams^ in last Easter term* 
obtained a rule nisi for that purpose, against which 

Tindal noNv shewed cause. To prove the execution 
of deeds where the attesting witness is dead, or beyoiul 
the jurisdiction of the Court, proof of his hand-writing 
is sufficient; but there is no case where that has been 
held sufficient in the instance of a writing not under 
seal. The attesting witness to a deed undertakes tc 
prove something beyoiul the mere signature, viz. that 
the instrument was scaled and delivered; which in 
their nature are of the very c*ssence of the deed, but it 
is different where the instrument derives its obligatioi: 
merely from the signature of the party. 

Ltord ElIiENBorouoh C. J. It has been the constant 

practice, in cases where the subscribing witness i» 

4 lead, never to look at any thing beyond proof of the 

hand-writing of the witness, aiul I should think, that 

in all cases it is prima facie evidence of the instrument 

« 

having been executed by the person whose name it 

bears. 
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bears. The question, however, may perhaps admit of 
some doubt; but it does not distinctly arise in this 
case; for here it was in evidence, that the defendant 
was present wlien the note was prejiarcd, and that is 
sufficient to connect Iiim with the instrument. 


1817 . 

Nelson 
gainst 
Whitt ALL> 


Bayjley J. It is laid down in Mr. Phillipps's Treatise 
on the Law of Evidence, that proof of the hand¬ 
writing of the attesting witness, is in all cases sufficient. 
1 always felt this difficulty, that that proof alone does 
not connect the defendant with the note. If die 
attesting witness himself gave evidence, he would prove, 
not merely that the instriiuient was executed, but the 
identity of the person so executing it; but the proof 
of the handwriting of the attesting w-itness establishes 
merely that some person assuming the name which the 
instruniont purports to bear, executed it; and it does not 
go to establish the identity of that person, and in that 
respect the proof seems to me defective. In this case, 
however, there is evidence sufficient to connect the 
defendant with the note; liir he was {iresent in the 
room when it was prepared. It was held by Lord 
Kenijoii, in the case ol' a bond (a), that the hand¬ 
writing of the obligor shouiti bo proved, as well as the 
Jiaud-writing of the subscribing witness, and in ana- 
logy to that, by the statute 2.6 G. 3. c. 57. 38., deeds 

executed in the Hast Indies and attested by witnesses 
there, are imidc cviilence on proof of the hand-writing 
of the parties, and of*the witnesses, and also that the 
witnesses are resident in the East Indies. 

Abbott J. I am by no means, prepared to say', 
that proof of the hand-writing of an attesting witness. 


(tf) Wallis ▼. Delanccj, 7 'T. S. z66. «. 

C 3 


IS 



mi?. 

Ktttos 

WtITTALt, 


j!.^^ ^H^^**^***^ it h*d been necesHary in oncitml 
««rftWprove, besides the bmicJ-wTitin^ ni'„u 
witness, that of the party also, a gn-ai (jjJhniM,; ,d 
have arisen; for in those times iht,* pnrfios soiu. n; 
wrote, but merely fiKoU their marks, which would 
scarcely be disUtiguta/iab/c from one another: here 
however the party was present at the making of the 
instrument, so tliat there was satbfactorv evidence of 
his identitv. 


Holkovd J. concurred. 

Rule absolute, (a) 

i-i) In Currie v. Chili, 3 C.~^fh. 183. Lord £llenborc:t^h C. J., in an 
ac'.ior. on a pvomUspty note, to which there wss an aiteftinjj witness, 
who had since become insane, held that proof ot liis hand-writing 
was sufRcient to prwe the making of the note. See Ccu^b v, 

C. D. Trin- 24 G. 3. Serjt. Afi/Z’s MS. vol. 21. page 78. cited in Sci- 
vyit'i A'. P. 4lh edit. 516. n. 


Hughes against Morley. (<r). 

^^CTION by an attorney, to recover the amount of 
his bill. Plea, bankruptcy, and issue thereon. 
At the trial before Bayia/ J., at the last spring assizes 
for the county of Lancaster, in answer to the defendant’s 
plea of bankruptcy, the plaintiff offered to prove that 
the defendant had, in one day, lost more than 5/. at 
cards ScarUti objected that upon this issue such evi¬ 
dence could not be received, and that the plaintiff^ to 

the 7 th section, 

■wliich makes 

tiiL ctrtiheatc a bar; and evidence of such loss may be given in a court of- law on the 
siuiiliUr to the general pica of bankruptcy. 


A->T'. t\th 

The clause jr, 
thei2ths.ct. of 
tt- 5 G. 2, 
depriving 
rupt of a.l f— 
nefit from li-; 
caftificats, in 
tits ca&v of 
losses at play, 

!'• to be con- 
sidtisd ar a 
<lualification. 
icstraining the 
operation of 


(*) Cause was she wit at Serjeaals' 


avail 
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avail himself of this objection to the cerdfioBtei^ ought 1817 * 
to have replied specially to the plea of ban^rtiptcy. 

The learned Judge, however, jreceived the evidence: agmmi 

l^OKLETi 

and a w’itness w'as called who stated that he was pr^ent 
when the defendant did in one day lose at cards more 
than 5/. The defendant’s counsel called no witnesses 
in answ^er, but addressed the jury on the credit of the 
plaintiff’s witness; and they found a verdict for the de¬ 
fendant. A rule was obtained in last Easter term by 
Toj^ing, for setting aside this verdict, and granting n 
new trial, as being a verdict against evidence; and cause 
was now’ shown by 

Scarlett and Parke. The plaintiff cannot avail him- 
.'df of this objection In a court of law’, and if he could, 

.iot upon this issue; but he ought, at least, to have dis- 
•loscd the special matter in his replication. By the 
-.cventh section o*^ statute 5 G. 2. c. 30., the certificate 
■s m:tdc a bar to any action unless the plaintiff can prove 
that it was obtained unfairly and by fraud, or can make 
.'.ppcar any concealment, bj’ the bankrupt, to the value 
of lol .; the pluintifi‘has not proved cither of these facts, 
and therefore if the seventh section had stood alone, 
the certificate would have been a bar: but by the 
twelfth section it is provided “ tliat no bankrupt shall 
derive any benefit from his certificate, who upon the 
marriage of his children hath or shall have given, ad¬ 
vanced, or [)aid abovcbthe value of ico/., unless he shall 
prove by his or her books fairly kept, ©r otherwise 
upon his or her oaih^ before the major part of the com¬ 
missioners, that he or she had at the time thereof over 
and above the value so given, advanced, or paid, re¬ 
maining sufiicicnt to pay and satisfy their full .'ind en- 

C -1 tire 
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1817 . 


Hue. lies 
ag.iiust 
Moelet. 


tire dcbts^i or who hath or shall have lost, in any one 
day, the sum or value of 5/., or in the whole the sum 
or value of looL within the space of twelve months 
next precojling the Uankrupicy, in playing at cards, &c.’' 
Although this section takes away all benefit of certificate 
in the cases excepted, still it does not (as the seventh 
section does' enable the party to avail himself of the 
objection at law, 'Fhe first case inentioneil in that 
section (viz. that of the bankrupt giving his daughter 
above too/, in marriage) clearly cannot be taken ad¬ 
vantage of at law, but before the coininissioners, or by 
petition to the gieat se.il, against the allowance of the 
ccrtificati*; for in a court of law, the oath or books of 
tlie bankrupt cannot he evidence for him ; and, as the 
case of losing money at j'lay is provided for, in the 
same section, without pointing out any other jurisdic¬ 
tion betbre which the enquiry is to take place, the 
jcgislalnre mnsl have intended to confine that enquiry 
to t’nat jurisdiction to which it had expressly limited 
the other subject-matter, embraced in the former part 
of the clause. The twelfth section meant to deprive 
tlie bankrupt of bis certificate where the objection is 
made beline the commissioners, or at any rate only 
\vhere il is Saken 111 that course of judicial jiroct'cding 
where the bankrupt’s own oath and books might be 
evidence for him, and that not being the case at law, 
none of ihe exei'piions contained in that section can be 
taken advantage of in a court of laiv. But if the iiiaintiff 
could avail himself of this objection at law, he cannot 
at nisi prius upon this recoid, which only puts in issue 
the bankru))tcy: but he should have disclosed in his 
replication the special matter on which he relied, and 
such a replication was upon the record in Thornton 

V. DalUih* 
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V. Dallas, (a) [Ld. Ellenhorough C. J. In ^Vilson v. 
Kemp{b), :i roplicntion th:it iletendunt was, befcre the 
commission, discharged as a bankrupt, and tliat his estate 
iutd not prodiicMl fii'tcen shillings in the pound, was 
iield bad, on special demurrer. That case is decisive, 
that tlie obj< ction, (if available at law,) must be taken 
advantage of on the similiter.] 

Topping ami Litlledale, contra. The statute must be 
so contrued as to make all the clauses operate. By 
the construction contendetl for, the twelfth section 
would not have its lull eticct, i. e. that of depriving tla* 
bankrupt of all benclit from the cert ifu-ale, l<)r though 
gaming within the statute he provetl against hioi, 
still if his certificate cutiiie him to a verdict at law, 
he will thereby derive a benefit, at least, to the extent, 
of the costs in the action; w hereas by the cxpr>’''; 
terms of the twelfth section he is deprived ol’ e.il 
benefit; that therefore cannot be the true construction. 
By construing the twelfth section as annexing a further 
condition to those contained in the seventh section, 
and upon which alone he is by that section entitled to 
the beiu'fil of the certificate, the clauses will be consi.^!> 
ent with each other: and it is only by this interpreta¬ 
tion that the clauses can stand together; for, ailmittiug 
the defendant’s argument to the full extent, (that not com¬ 
ing within either of the exceptions of the seventh section, 
his certificate is to avail him,) still .'iny benefit thereby 
acquired, is taken from him, by coining within the 
twelfth section. And they cited Li'^is v. Pierep (c), and 
Ex pavte Ecnnctt (rf), to shew that this objection was 
available in a.court of law; and if so, the constant usage 

(«) Zhug.^ft., (/,) z Mnule & Selw. 5A9. 

(c) I H. Ml. *9. [d ) X Vet, & B(a. 193. 1 Ko. By. Ca. 331. 

of 


I8I7. 

Hdoues 

egaitist 

^toRtsy. 
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tvrinn issue has been confii*mecl by liic 

authority of lliis court in tViison v. Kemp. 

Lord Ellf-kboroogh C. J. The question is, whe¬ 
ther the evidence was well admitted under the re¬ 
cord, as framed, Uiere being np special replication. 
The habil, certainly, ha^ been to prove under tiic 
similiter such facts as were competent vaciitc the 
certificate. According to the decision of T^ord Chan¬ 
cellor in Ex 7>a//e Kentici/, the «jucEtioii whether the 
cerlificate is vacated, is a question cognizable at law. 
Ifow then is the fact to be got at, if it be not com¬ 
petent to the plaintiff’ to give it in evidence on the issue ? 
The case of JVilson v. Kemp decided that it cannot 
be replied specially to the general plea of bankruptcy; 
and if it cannot, it nrust, (if it be available at all.) be 
jnovetl iindiT the; it^ ljov»-cvcr, upon a new 

tviai, ii ihcchl hv lijongiit that this evidence ought 
ne t to ho Si) rts'ohed, the defendiutt may, by tendering 
a bill of exceptions, bring this question for decision 
l:;.'rore the highest tribunnl. The seventh section cer¬ 
tainly does not vaciitc the certificate on the ground 
taken in this case; but only when the plaintiff can 
prove the ccrlificaU* obtained by fraud, or can make 
appear any concealment by the bankrupt to the amount 
of lo/.; no such ground (xists in this case. But by 
section 12., it is provided and enacted, that nothing 
i:. this act shall be construed j:o give any privilege, 
benefit, or advantage, to any bankrupt who loses tl;c 
feur.i or value of 5/. at play. This provision, although 
it follows iit some distance iti the act, must, I think, be 
considered as virtually incorporated with, “and as com¬ 
municating its exceptions to those contained in the 

11 seventh 
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:Deventh section. But however, as I bcibye stated, 
the question is still open, if the parties should desire 
to draw the construction of the act under further 
considi ration. 

Bayley J. 1 entirely agree w’ith my Lord in the 
construction which he has put on the 5 G, a. As 
far as I cun judge, it is clear that the twelfth section 
must be considered us a qualification, restraining th^ 
operation of the seventh section. If it be not open to 
the pluintilT to give this evidence under the similiter, 
in order to try the question as to the validity of the 
certificate, how is it to be tried? There is not an\ 
case in which a special replic.ntion has been held good; 
and Wilson v. Kemp, is an authority agniusl it. It is 
true, that this matter may be a surprise upon the 
defendant; but the Court in granting a new trial, 
will direct the rule to be drawn up upon the express 
term that plainlifi’ shall confine himself to the answer 
given at the first trial. 

Aobott J. I think that the proviso of the twelfth 
section must, consistently with the form of concluding 
the plea to the country, become the subject of enquiry 
at nisi prius, or otherwise the statute would not have 
its full operation. There is a material distinction be¬ 
tween the parts of that proviso; by one, a person losing 
.at play loses ahsolulely all benefit of the statute; but 
the bankni])t who has advanced above loot, to his 
daughter, is iit)i absolutely deprived of the benefit of 
the statute, but only, if it does not appear to the com* 
laissioners that he had at that time sufficient to satisfy 
j'.d his debts.^ It is said, how'cver, tliat it cannot bf 

done 


I8I7. 

Hcgues 

agaimt 

MoRt-rt. 



X-AIJ. 


H; i.Kii 

V. 


, <'ASKS IN MK■ 11 AKL^ AS '1 KlITvS 

a.mo in tt runrt of hvu, U cuu.c \h tvvrUth si. lion n . 

that tin- „aii, of tlio j.arty iuil! bi- taken, an.l 
tlut catuiut Ih> doiu’tliote; hut it j. i,(,f tlirinx- to he 
inli rrti!, that tl»c mere fhet ut losm^r monrv at i>!.»v 
may not iln-iv h«* ina«le tfie Mjbjecr of rinjuirv. Ti 
'Wins to no’' that the whole of that first part should 
stand thus: a person nu*re than icc/. to iiis 

dnu»»hi» r shall go heforc the coinmissiuners to fatisfy 
tlu'in that he Itatl at liiat lime sufiieient to pay all iiis 
dcht*t; the Ivict of tiiviiig toe/, might he ihe suhiicf 
of enquiry at nisi jn-itis; but that which is to destroy 
the cflect of his iuivinn given loc/. which would he an 
jncoiivenictit citqiiiry at nisi j)nus, is to be made lite 
.^ubiect of t'i}(jnhy a! :itiot}}cr place. 

IIoLUovn J. It seems to me, tliat if we were to pre¬ 
clude llic party from the evidenee ofl’ered in this ease. 

We shall not be giving eileet to the twelfth section of 
Ute statute. By that seetioii, the parly is not to have 
the benefit of the act, if he has lost 5/. at any game; 
e.'iccpl lor Uie seventh section, the deieiiiiant would not 
be entitled to any benefit at all from his certiticuto, and 
the twelfth section deprives him of any benefit from the 
act, if he has lost more than 5/. at jday in any' one day. 

If the plaintifi’, then, was prevented from giving this 
fact in evidence, the defendant would he taking a bi>- 
nefit under the act: in order, therefore, to give cflect to 
the twelfth sceiion, wc must ciinsidcr it as overriding 
the seventh section, and depriving the l>atikrupt of all 
the benefit conferred by the seventh section. I'hen as 
as to the plaintiflC’s argument, that the first clause, re¬ 
lating to the 100/. given in marriage to a child, cannot 
be made the subject of enquiry at nisi prUi^ 1 do not 
15 agree 
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a^rcc to it; for the fact of his having given above the 
value of tool, might have been so proved, although 
the exemption on the pert of the bankrupt, from the 
disqualification arising from that fact, viz. the proving 
that he had sufficient to pay all his creditors their 
debts, is to be made the subject of enquiry before the 
commissioners; but whether that be so or not, although 
it siiould be held that the first clause of this section 
cannot be taken advantage of at nisi prius, still it by 
no means follows that the otlicr parts of the section, 
which do not fall within the same reason, may not be 
so taken advantage of. 


1817. 


Hvohes 

agidnst 

Morlev. 


The Courts being of opinion that the verdict was 
against evidence, made the rule for a new trial 

Absolute. 


IliciiARDS and Another against Heather. («) 

/^SSUMPSIT for work and labour. The declara- 
liou contained only one .'Ct of counts, charging 
the defendant in his own right. Plea, non assumpsit. 
At the trial before Abbott J. at the last spring assizes for 
the county of Southampton^ the plaintiff proved two dis¬ 
tinct demands; one due from the defendant indivi¬ 
dually, the other in rifspect of work done upon a ship, 
which had belonged tp the defendant and one limis, 
who had, jointly with the defendant, given directions 
for the work, and w’ho was dead at the time of action 
brought. The learned Judge entertaining a doubt 

(i.) Cause was shewn al Scijcana’ Ian. 

wlicthei' 


T’narid.'.s-. 

JVerv. 6th. 

tTndcr a de¬ 
claration cor., 
tainin^ only 
one set of 
countSjChargini 
the defendant' 
in liis own 
ripht.tlie plain- 
till'may recovc- 
one demand 
due from the 
defendant in- 
ilividuaUy, and 
another due 
from him as 
surviving part¬ 
ner. 
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RicnARn.'i 

against 

HE»\riics. 


whether in respect of this lost dcnmnd tlie defemlant 
should nt>t have been chaige«i us surviving partner, di¬ 
rected the jury to hiui a verdict tbi tin wliolo Ruin 
claimed, with liberty to the ileuMuiuut i » move to 
retluce it to the tinount oi' the tir>t deuiaiul only, if 
the Court siiould be cf that o}»iiiu>u. Acroruinglv, 
Fell Serjt. in Easier term last, obiaiiie^l i. rule M!-.i 
for that purpose; and now 


Gaselee and A. Moore shewed cause. The objection, 
if any, must be on the ground that tlicre was a variance 
between tlie declaration and proof; tliut on tlie face 
of the record, a separate debt is statc'd, whereas the 
proof applies to a joint debt. But if that were an ob¬ 
jection, it would be equally so in the case where the 
partner is alive, and the party sued does not plead in 
abatement; yet there the defendant is not at liberty to 
insist on it as a variance. A fortiori, then, this ob¬ 
jection cannot prevail, where the joint debt has ceased 
by the death of one of the two joint contractors, and 
has thereby become the sole debt of the survivor. 
If Ram had been living, the plaintifP might notwith¬ 
standing have charged Heather alone, who could only 
have pleaded in abatement. The defendant then 
cannot be in a better situation by the death of the 
party. The present form of declaration does not at 
all vary the rights of the defendant, nor could he 
derive any benefit from being charged as surviving 
partner. The only advantage that could accrue to 
him from that mode of declaring, would be, that 
the declaration would give him notice of the demand; 
but the same objection would apply with equal, if not 
greater force to a case where the party not Mie<l was 

living. 
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living, and where the defendant would have an oppor¬ 
tunity of pleading in abatement. In Hyai v. Hare {a), 
cited by Grose J. in Smith v. Barraa: (6), Holt C. J. 
said “ If there be two partners in trade, and one 
of them buy goods for them both, and the other dietli, 
the survivor may be charged by indebitatus assumpsit 
generally without taking notice of the partnership, or 
that the other is dead and he survived.” And in Slipper 
V. Stidstone (c), where the question was whether a debt 
due to the defendant as surviving partner could be set 
off against a demand on him in his own right, tltc 
Court said ** that the defendant might have declared 
against the plaintiff for this demand, and also for any 
sum due to him separately, if any such had been due, 
and tliat therefore tiiere was no reason why the set-off 
shoidd not be allowed.” This then is an authority to 
shew that both the demands may be recovered in the 
same action; and Hi/at v. Hare is decisive that it is not 
necessaiy to describe the defendant as surviving partner 
in respect of the last demand. Two sets of counts, 
therefore, would be unnecessary, and the whole de¬ 
mand may be comprehended in one set. 


18V7. 

RiciiABns 

agaiiitt 

Hkatiier. 


Pell Serjt., contr^ admitted the authority of Slipjm- 
V. Stidstone^ but contended that the doctrine there 
laid down must be taken with reference to a case 
where Uiere are two distinct sets of counts. As to 
Hyat V. Hare, it appears to be merely a nisi prius 
dictum of Holt C. J.,* but supposing that case to 
go to the full extent, it only establishes this, that 
where two persons are jointly liable, and one dies, 



ihhcr% a » thr fh'chtrnttim mmaiiUHt vtmnts tifraimi 
clu> t.ViWufjfnt!* i*i thrir own ri*»ln, withotii >avin'r 
th;ir I’aoy wi re* tin- survivinjr pardn rs ttf iirctrt»)~u, 
wht'rt’ns thr writ funfairicJ run m fs of' count<, 

one >et a^ain-l tlieui a> ’•urvivinir jiartrua.s of 

in i!>vir own ft wav 

UPWCiL that then' n\'i< lh> vurhinvr hi rnt^en fht- n nt 

i.frcluvan'cni, iltr itrst/i-r //'/V t/t’(■/,■//•.■///*»// /Jjf' 
miglit give in evidence every tiling tlint was stateti in 
tbe writ. lu answer to this part of the argument, the 
Court said, that “ it is not so; under a count lor money 
had and received hy the three defendants, to the use 
of the plaintiffs, the latter cannot give evidence of 
money had anti received by the defendants and 
Gregory. If Gr rgt.ri/ indeed had been alive, the de¬ 
fendants must have j->leadetl in abatement, that Gregory 
undertook jointly wii’i them, il' the fact were so; but 
as Gregory is dead, no such plea in abatement could 
be put in, ami the ]>rescnt defendants may object at 
tlie trial to any evidence being given under this de¬ 
claration of promises made by them jointly with 
Gregory.” It may he admitted, that this was said 
incidentally; but il supports the opinion expressed by 
the learned Ju<lgc at the trial, and tlicre is no reason 
why it should not be adopted. It is clear that in 
many instances of a similar nature, it is not unusual 


(,r) 6 r. /t. 36j. 


to 
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to ill ege distinct rights in distinct sets oi’ comets, -and 
ct rt' inly convenience requires that the delendaitt should 
be ioforined by the record of what he is to answer at 
the trial. 

Lord Eeeenborough C. J. 1 am of opinion tliat 
the Plaintiff is entitled to both the sums which he 
seeks to recover under this declaration It would be 
more convenient in all cases, where a debt accrues from 
the defendant as surviving partner, to declare against 
him accordingly, because it is convenient to make, the 
foivns of dt‘claratioii subservient to the inlbrinutiou ul 
the parly charged; but it is not essentially' necessary 
to the maintenance of the action, for where there are 
several partners who are living, one of them may be 
declared against as the sole debtor, and the only ob¬ 
jection to this inode of declaring is, that the plaintiff 
is liable to be turned round, by a plea in abateinent. 
But inasmuch as where the other partner is dead, 
there cannot be any plea in abatement, cessaiitcf ratioue, 
cessat lex. The reason which I'equires that the de¬ 
mand shall be stated, as a joint demand ceases when 
the pica in abatement can be no kmger i)leuded. It 
seems to me tliereibre, that the plaintiff may maintain 
his action, as well for the demand, for which the 
defendant was liable individually, as for that.for which 
he was liable jointly with the other partner, who is now 
dead. According to every of law, the joint 

debt may, by reason •of lli<> death of' the party, be 
now treated as if it had been originally a separate 
debt- I think therefore there is not anv c'ccasion 
to make any distinction in the ilcclarafion on account 
of the sources from which the debts originally sprung. 

Voi,. I. 1) Bwu’v 


1817. 

RlC«AKI)S 

against 
Hf-AT urn. 
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iSl7- Bayley. J. I think that the plaintiff is entitled to 
Rjcha*^* *^over both sums, and that the doctrine in Spalding 
against y. Mure eaunot be supported. Upon a count foi‘ 

Heat hc-ii* 

work and labour, goods sold and delivered, and 
money had and received, &c.; a plaintiff may recover 
all such demands as fall within the range of that count: 
if he has twenty demands, he may recover each and 
every particular demand, to which that count is ap¬ 
plicable. Supposing there had been one demand only, 
viz. a separate demand, could plaintiff have been pre¬ 
vented from recovering that demand on this declar¬ 
ation, on the ground of a variance? Certainly not: 
it is true in respect of that demand he is solely in¬ 
debted. Then as to the demand which was due, from 
the defendant and Rous jointly, the work was done for 
each, and each was liable for the whole; this is the 
argument adopted by Lord Man^ld in Rice v. Shute{a), 
“ all contracts with partners .arc joint and several: every 
partner is liable to p.ay the whole.” Proving that 
another person contracted, do^ not negative, that the 
delbndant himself contracted. If that be tlio case, and 
if the work, which was originally done for Rous and 
J-leatfic}\ was originally done for cither, it Ibiiows that 
it may be truly }*rtdicatetl, that the defendant was 
solely indebted for work and labour done for him: 
and then I do not see, upon what principle, the 
plaintiff can be prevented fro»n recovering for this 
demand also under this declaration. 

Abbott .7. I am of the same opinion. The que.‘- 
tion was reserved, in consequence of a doubt suggested 
by me, upon the form of the declaration; and rny doubt 


(«) 5 Murr . 2613. 


W'as, 
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was, whether ,it was not necessary to charge the De¬ 
fendant, ns surviving partner, in resjoect of the last 
demand. My doubt did not arise in respect of there 
being evidence given of two distinct demands, but in 
respect of tlie form of the declaration, as applicable to 
the last demand. It is possible that I may have had an 
indistinct recHjlIectiun of what fell from the Court in 
Spalding v. Mut'e^ but 1 now think, that the doctrine 
there laid down is not law. By the law of England, 
where several persons make a joint contract, each is 
liable for the whole, although the contract bo joint. 
In Wlielpdale's case (or), the plaintiff bad declared on a 
bond made by the defendant, to which the defendant 
pleaded, non est factum; the jury found, that the bond 
was a joint bond, made by the defendant, and another, 
to the piaintifi^ and upon this special verdict, it was 
adjudged by the Court, that the plaintiff should re¬ 
cover : ** because when two men are jointly bound, in 
one bond, although neither of them is bound by him¬ 
self yet neither of them can say, that the bond is not 
his deed; for he has sealed and delivered it, and each 
of them is bound, in the whole.” That was a cate 
upon a deed, but Eice v. Shute was a case upon a 
simple contract; and it was there held, that although 
the promise was a joint promise, yet the defendant, 
who w'as sued alone, could not say, that he did not pro 
inise; and that the only way of taking advantage of the 
omission of the other joint contractor, was, by plea in 
abatement. Tiiese two cases establish this, that proof 
of a joint contract is t'ufficicnt to sustain an allegatiou 
that one contracted; and therefore, there is no vari- 


1817. 

Richabss 

agitina 

Hcathbb. 


(a) 5 119 . 

1> .f 


ance • 
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1817* ance; lEmd if tiot, then the proof given in this case was 

ctnnpetent to sustain the declaration in respect of both 

Richa«s« * 

cyaintt demands, and this rule must be discharged. 

KtATHER. 

Holkoyd J. I think that the proof was properly 
received. The declaration charges, that the defendant 
was indebted in a certain sum, lor work and labour, 
which he promised to pay. Under this declaration the 
plaintiff w’ould not be entitled to recover any thing, 
except for a ground of action, corresponding with that, 
stated in the declaration. Now it is not disputeti but 
that the joint demand was a demand coming within the 
description of work and labour ; and if the defendant 
had been alone sued for it w’ithout the other, the plain¬ 
tiff might have recovered, because there would not have 
been any variance. It seems to me, thcretbre, this de¬ 
mand may now be recovered, although there was a 
separate cause of action. 

Rule discharged. 


ThiirsJfiYf 

J\'ov. 6th. 


FiiiBANK and Another, Assignees of Mann, a 
Bankrupt, against Bell and Another. (<?) 


^^SSUMPSIT for money had and received by plain¬ 
tiffs as assignees of Manila a bankrupt, to recover 
the produce of a cargo of mahogany the property of 


W'here C. was 
diiected by a 
letter from B. 
to pay out of 
the proceeds of 
his goiKis then 
unsold, in his 

C.’s hands, a certain sum of money to i>., which C consented to do, by letter to JD., (which 
letter was stamped with an agreement sump.) and these letters being given in evidence 
to prove that the money was paid by order of H./ it was holden that they did not amount 
to an agreement between B. and C., and, consequently, that the stamp was improper, 
and that the ordei itself for payment should have been stamped, as being an order for 
the payment of money rut of a fund, which might or might not be available within the 
meaning of the stab $5 3- *84* Sebed. part «. 


(a) Cause was shewn at StrjtanU' Jam 


the 
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the bankrupt, and sold by the defendants for lupi* 
Plea, Oeearal issue, and notice of set-off. At the trial, 
before Wood Baron, at the last luring assizes for the 
county of Yori^ the defence was, that the money in 
question had been paid over by the defendants in pur¬ 
suance of Mann’s directions previous to bis bankrupty, 
to establish which the defendants gave in evidence the 
following letters: 


m7. 

Ejbbank 

Eti.i. 


Messrs. Bell and Hcndri/ - 

Htilli 30 th Septemher, 1815 . 

Gentlemen, 

When the mahogany per Begent is sold, you will 
please pay over to Me.ssrs. Pease, HaiTison, and 
Watson, fifteen hundred pounds, in such bills as you 
I’eceive from the said sale. 

Gentlemen, 

Your most obedient servant, 
Samuel Mann. 

Messrs. Bell and Hendry: 

Sirs, 

We beg your attention to an order we have received 
from Mr. Samuel Man^i upon you for the payment of 
fifteen hundred pounds when you have effected the sale 
of his mahogany penr the Regent. 

We enclose a copy of the order for your government. 
We are. Sirs, 

Your most obedient servants, 

Pease, Harrison, and Watson. 
Hull, ^oth. September’’, 1815 . 


Messrs. Pease, Harrison, and Watson ,■ 

Gentlemen, 

We have received your letter, enclosing copy of Mr. 
Samuel Majfn’a order of the 30 th ult. to pay over to you 

D B in. 
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1817* in such bills as we receive for the sale of the mahogany 

" by the Regent^ the sum of 1500/. We shall attend to 

against this ordcr immediately after paying ourselves 3000?. 

which we were previously in advance, the duty on the 
cargo, and such other necessary expences as we are oi' 
shall be liable to respecting said cargo. 

We are, very respectfully. 

Your most obedient servants, 
H'uHf October 2. 1815. BeU BXtd Hendry. 

The letter of the 30th September, 1815, by Pease 
and Co. to the defendants, was stamped with on agree¬ 
ment stamp, but there was not any stamp on the other 
letters. Scarlett for the plaintiff objected to the 
bankrupt’s letter being read in evidence, it not being 
stamped as a bill, draft, or order for the pa3'nient of 
monej.’, to which it wa^; fin.iweivd, that tliese letters, 
taken together, coostiun d au agrecuieiil, and that 
under the last s>i( act t.f ihc 55 fV. 3. v. 1H4., where 
a.T agreem* nt U tontiiiiied in a s<‘rifs of letters, it i' 
tufKcient to have the agrt*ement stamp aflixod to an\' 
one. The learned Judge was of opinion that the st:iiu}> 
was sufficient, and a verdict was found for the defend¬ 
ant. Scarlett in last Easier term 1 e-newed his objection, 
and obtained a rule nisi fur a new trial, against which 


Hitllack Seijt., and Parke, now shcw'cd cause. These 
ielters constitute<l an agreoiaeat between Mann the 
bankrupt and the defendants; 'Mann agreeing on his 
part that they sliould pay over the proceeds to Pease, 
Harrison, and Wasson, and the defendants undertaldng 
so to do in the event of their receiving such proceeds; 
and fay the stat, 55 G. 3. c. 184. uhed. part i-, “ it is 

provided. 
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provided, that where divers letters shall be offered in 1817. 
evidence to prove any agreement between the parties _ 
who shall have written such letters, it shall be sufficient agdntt 
if any one of such letters shall be stamjTecl with a duty 
of il. 15s., although the same shall in the whole con¬ 
tain twice the number of 1080 words or upwards.” 

And these letters taken together amount to an agree¬ 
ment between the bankrupt and the defendant, and 
although the letter, which is stamped, is not an agree¬ 
ment per sc, still it is ])arcel of an agreement; and if it 
operated as an aereement, it cannot operate also as a 
bill, drait, or order for the payment of money. Neither 
can it come within the words “ out of a fund which 
may or may not be available,” because that must mean 
a money-fund only, whereas here the property which 
was to furjiish the means of pavmcnt was existing in 
specie, and it was uncertain whether it would ever pro¬ 
duce funds in money to answer the calls upon it. 

Lord Elleneorough C. J. I confess that I feel a 
difTicnlly in construing this to be an agreement. There 
is iiothinir to which tlie name of an ajnrcement can be 
given if you do not pray in aid the older; tiiat is the 
only thing by which tho bankrupt is personally impli¬ 
cated ; for he is not a party to the other letters. The 
order alone allects the bankrujit, and tiiat amounts to 
nothing more than an order for payment. It falls then 
within the descri})tion of the act of parliament, viz. an 
order for the payment of money out of a fund which 
may or may not bo available. It was the object of the 
legislature in framing this provision to treat .as pro¬ 
missory notes and bills of exchange, and to siit^ccr to .a 
stamp duty such instruments as, being payable on. a 

D 4 


coa^ 



4i^ 

1817 . 


Fikh.ink 
ngsinst 
Bli I.. 


Htv. 6ih. 


The shfnff's 
return to an 
elcjrtt stated 
that he had de¬ 
livered an <qual 
moiety of an 
hous'’ - Hi Id 
that this return 
was void for not 
settinp; out the 
moiety by 
metes and 
Bounds, and 
that I he objec¬ 
tion might be 
taken at nisi 
ptius to an 
ejectment 
brought upon 
the elegit. 
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contingency or out of a particular fund, could not iu 
strictness fall under that denomination. This order 
appeal's to me to come its well within the spirit as the 
letter of the act of parliament, and therefore ought to 
have been stamped witli the appropriate stamp. I have 
wished as much ns possible to resist this objection, but 
1 think it cannot be got over; there must therefore be 
a new trial. 

Pt'r Curiamy Rule absolute. 


Fenny, on the Demise of Masters, agaimi 
Durhant. (f/) 

J^JECTMENT for a messuage, 3fanl, and garden. 

At the trial before Dallas J. at. the last Spring 
assizes for Kent, it appeared that tlie lessor of the plain¬ 
tiff claimed as tenant by elegit, the .shorifl’‘s return to 
which staled “ that, the jurj' fouiiii that ,7. C- (the 
debtor) w'a.s sei.sed in his demesne as of fee of and in 
one messuage, and a yard, garden, and n|)purtenants, 
&c., and then or late in the occupation oi' IMvrI Dur¬ 
rani (the defendant), and being of the clear yearly value 
of i6/. i6.s. in all issues beyond iTpri/t>s;” one equal 
mjoiet}f qf'ivhich said viessuane, ifard, f^arden, and appur- 
tenanls, on the day of taking the inejuisition, the said 
sheiiffJjatl caused to be delivered to the said C. Masters 
(the lessor of the plaintiff) in the said writ namt^d, to 
hold to her anti her assigns as her freehold, according 
to the form of the statute, &c.” Marryat for the defend¬ 
ant objected that the sheriff had not set out a moiety of 


(d) Cause w«s shewn at Srrjeents' Jnn. 


the 
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ihe house by metes and bounds as he ought to have 
done, and tlierefore the return was iU. The learned 
Judge, however, directed the jury to find a verdict lor 
the plaintiff, with liberty to the defendant to move. 
And accordingly in Easter term last, Marrijat having 
renewed his objection, and cited the opinion oiHoU C. J. 
in Pullen v. Birkbeak, Carth. 453., obtained a rule nisi 
for entering a nonsuit, against which 

OnsltAV Serjt. and Espinasse now shewed cause. 
Whatever might have been the doctrine when it was 
usual to put the tenant by elegit into possession, still at 
present wdien the practice is to bring an ejectment, it is 
sufficient lor the slierifr to deliver that for w’hich an 
tjectment will lie; and it has been holden in Sidlivane 
V. Seagrave{a)f that ejectment will lie for part of a 
house. The language of the statute is “ quoil vice- 
cornes liberet niedietatcm terrm,” and it is wholly silent 
as to metes and bounds, and the writ of' elegit framed on 
these words merely directs the sheriff to deliver a 
moiety. Mutton, 16. is the first case where it was held 
that the sheriff ought to deliver the moiety by metes 
and bounds: in all the old precedents there is not any 
mention of metes and bounds. Rut at all events this 
objection to the return could not be luadc at nisi prius, 
inasmuch as tlie return being filed the plaintifl’ ought 
to have applied to the Court to quash it. And they 
cited Earl of Stamford v. Hobart, {b) 

Lord Eli .ENBOitouGH C. J. The language of Lord 
Molt in the case cited from Carthew is decisive, that it’ 

(a) Str. 695. (h) 1 Sitif. 239. 

upon 


1817. 

lUNNV 

tigeimt 

UuKBANl'. 
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1817 . upon an e!egit the sheriff delivers a moiety of an house 
■ without metes and bounds, such return is ill. Hien: 

OS to the necessity of applying to the Court, that could 
Du«kant. nullify the return. But what occasion could 

there be to apply to set aside that which by all the de¬ 
cisions was a nullity; it would be actum agere; the 
return was still-bom. 

Bai’'ley J. In this case the jury might liave found 
that the debtor was seised of such a house, and that 
such and such ror>ms constituted a moiety in value, and 
then the sheriff might have dfdivered those rooms to 
the lessor of tlie plaintidi If the return is bad, the 
defendant has a right to say it is bath The objection 
was raised in the same way as here at nisi prius in 
V. 7/ord Abingdon, (a) 

Rule absolute. 


4‘s- 


Umphelby against M‘Lean and Another. 


A^Miir.psit for 
nioney had 
and received, 
brought to re* 
cover the 
amount of an 
exce&iive charge 
made by the 
defendants as 
collectors, on a 
distress for ar- 
rean of taxes: 
Held that the 


^SSUMPSIT for money had and received. Plea, 
non assumpsit. At the trial before Dallas .T. 
at the last Spring assizes for the county of AVn/, 
it appeared that this action was brought to recover 
the amount of an excessive charge, made by the' de¬ 
fendants as collectors of taxes, for their expences upon 
a distress upon the Plaintiff’s property, for an arrear 


defendants were 

nor. entitled to a month’s notice before action brought, under staC 43 G. 3. c. 9a. s. 7a, 
which provides that no vvrit or process shall be sued out for any thing iene in pursuance 
of that act, till after one month’s notice. 


s 


of 
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of taxes. Two objections were raised on the part of 18 A 7 * 
the defendants, first, that under the stat. 43 G. 3. c. 99. 

TJ 9 ^ 1*11 £ f.B Y 

the defendants were entitled to a month’s notice, be- agaiau 
lore action brought. Secondly, that the action had 
not been commenced in time, that is, not within six 
months next after the fact committed. The excessive 
charge having been clearly proved, the learned Judge 
directed the jury to find a verdict for the plaintiff^ 
with liberty to the defendants to move. Accordingly, 
in Easter term last, Gvmey obtained a rule nisi to set 
aside the verdict and enter a nonsuit, against which 

■ __ 

Marryat now shewed' cause. The question is, whe¬ 
ther in assumpsit to recover back money improperly 
taken from the plaintiff the defendants are entitled to 
the protection afforded by tlio yoth. section of the 
act, by which it is enacted, ** that if any action shall 
be brought against any person, for any thing done in 
pursuance of this act, such action shall be commenced 
'ivithin six calendar months next after the fact com¬ 
mitted; and no writ or process shall be sued, until 
one calendar month next after notice shall be given to 
the defendant, and the defendant may within the 
month tender amends, and may plead the same if not 
accepted in bar of the action, &c.” This is an action 
for a non-feazance, ia not returning back the monev 
which the defendants extorted from the plaintiff. The act 
of parliament extends its protection to cases of mis- 
fenzance and trespass, and not to cases of this descrip¬ 
tion. The action contemplated by the legislature is 
that species of civil remedy which is used to obtain 
a compensation for a tortious act done. In this case, 
tbe brought, rtot in ccT\seq«eTicc of an act 

done. 
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UtiPHCLBY 

M'Lxan. 


done, but of the defendants omitting to do that which 
they ought to have done, i. e. return the money. In this 
case, the damages are confined to the precise sum, which 
the defendants virrongfully withhold. In actions ef tort, 
die damages are in the discretion of the jury. The 
term, tender of amends, applies expressly to an action 
of tort; for in an action of contract, it is competent to 
defendants, without the aid of an act of parliament, to 
tender the sum due, and plead such tender in bar of the 
action. The legislature jiiust therefore have contemplated 
actions where a tender could not otherwise be made. 
The action too is to be brought within six months 
after the fact committed there was no feet committed 
here; the six months must therefore be calculated 
from an indefinite period. From the terms act done, 
fact committed, and tender of amends, it is evident 
that the legislature contemplated a difTercnt species of 
action from that now before the Court. 


Gwriey contra. The officers were authorized by the 
act to take the distress, and cause the same to be sold, 
and to deduct out of the proceeds the costs of the 
distress; and as they may in execution of the duties so 
imposed on them by the act have inadvertently made 
an undue charge, as well as committed any other wrongful 
act, it seems reasonable that they should have notice in 
one case as well as the other, for without such notice, 
they may not be aware of the specific cause for which the 
action is brought; and to shew that notice was required 
in an action for money had and received, he cited Green- 
maay v. Hurd {a), where, in sucli an action, brought 
against an eatcise officer to recover back duties exacted 

(a) 4 7 *. A. 553. 


after 
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ader the act of parliament imposing them had expired, 
such a notice was held necessary. 

Lord Eixenborough C. J. From the words of the 
act 1 am clearly of opinion, that it does not apply to 
a case of this description: all the expressions refer to 
some act done, or fact committed. There must be a 
positive act done: in this case, there was neither act 
done nor &ct committed. The language of the act 
is too clear to admit of any doulit. 

BayeeyJ. If the Plaintiff failed in establishing 
his claim which is for a' debt, he would, according to 
the construction contended for, be liable to treble 
costs. 

Abboti' J. By a subsequent part of the clause, 
the commissioners for the division are to defend thc 
action, and the costs shall be defrayed by an assess¬ 
ment on the parish. 1 am very clear that the legisla¬ 
ture did not intend the defence of such an action to 
fall on the parish. 

Holrovd j. concurred. 

Hide discharged. 


1817 - 

Umphelby 
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>jlTent, by 
tjfjecment 

o'.ipulated to 
his pto- 
petty immedi. 
atelv, the cie 
ditors consent* 
injr that the 
business should 
be carried on 
for their benefit 
until the next 
Mickadmas, 
and t)idc then 
the property 
should be 
divided among 
them ; the in- 
sol vent assigned 
his efTecis; at 
the next Mi 
clrjclmas 
Several of the 
creditors who 
had signed this 
ii.str.iir.enC 
agrtcu thr.f .he 
business shoiih* 
be car: led on 
ly the trustees 
ter a I'u-llir;; 
time, ileld 
tlial a eirditor 
who had figned 
the first agree¬ 
ment, but who 
had not in air/ 
way concur.'ed 
in the second, 
could not main- 
lain an action 
again it the in- 
•joivent for a 
debt existing at 
tile time of the 
first agreement. 


Cork against Saunders, (d) 

^SSUMPSIT for gcxxis sold aad delivered. Plea, 
Genertri issue. At the trial before liallus J. at 
the last Spring assizes for the county of Kent, the de¬ 
fendant gave in evidence an agreement signed by the 
plaintiff* and other creditors of the defendant, which 
recited that the said several creditors at a meeting on the 
29th March, 1816, being of opinion that it would be 
desirable to carry on the farming concern in which the 
defendant was then engaged, had resolved that the same 
should be carried on until Michaelmas then next, for 
the benefit of the creditors w'ho might concur in that 
resolution, and that they would enter into an agreement 
to release the said defendant from his debts on receiving 
such a composition as the produce of his effects would 
admit of being paid at that time. The agreement then 
slated, that tu c of tlie creditors had consented to be 
answerable for ii sum of money to defray the expence^ 
of carrying on the concern, and contiuned a .stipulation 
that an assignment should be immediately made by the 
defendant, of all his estate and effects, to four of the cre¬ 
ditors in trust for the benefit of themselves and the 
remaioing creditors- In pursuance of this agreement, 
the defendant shortly afterward executed an assignment 
of his effects to the trustees, and the farm was carried 
on by the defendant under the directions of the trustees, 
but no division of the property was made by the trus¬ 
tees at Michaelmas, according to the stipulations of the 


{a) Cause was shewn at Serjcjnti Jnn. 


agree- 
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agreement; but on the 22d Naoemher^ x8i6, it was 
agreed at a meeting of the defendant’s creditors, more in 
number than those who had signed the first agreement, 
that the farming concent should be carried on until 
Michadma^ 1817, upon the same terms and conditions 
as were stipulated for in the original agreement. At 
this meeting the plaintiff was not present,, nor did he, 
in any manner, concur in or assent to, the^ agreement 
then entered into. Upon these facts the learned Judge 
directed the jury to find a verdiot for the plaintiff, with 
liberty to the defendant to move to enter a nonsuit: a 
rule nisi was accordingly obtained in last EaiUer term 
by Marryaty and now 

Gurmy and Coniyn shewed cause. The question 
depends on the efiect to be given to the first agreement: 
by that instrument the plaintiff agreed to accept the 
composition, in the full expectation that the effects of 
the insolvent would be sold at the then next Michaelmas, 
and that he should then receive such dividend as the 
produce of the effects would adn>it of. It was upon the 
faith of this stipulation that the plaintiff was induced to 
sign the agreement, and to consent to the farm'being 
carried on until Michaelmas. The defendant has 
therefore violated that part of the agreement, which 
was the main inducement to the plaintifi' to assent to the 
composition; for the property has not been sold, nor 
has any dividend been made. The agreement in fact 
existed till Michaelmcm only, and it was competent to 
the defendant to have then insisted upon the sale and 
division of the property. The defendant or his trustees 
having neglected at that time to perform their stipula¬ 
tions, the agreement itself Itccame a nullity: tlie con- 

sitlerarion 
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Cork 

o^sii.if 

‘'AVXMRS. 


siilcratlon for the coinpositioa hos failed: the parties 
are remitted to their original rights. If it be compe¬ 
tent to the trustees to carry on the business (without 
dividing tlie property) tor one year, they may for two 
or any indefinite number of years, and the creditors 
may never receive any dividend, or the property may 
he all dissipated befiire the extended time is expired. 
As to the second agreement, that cannot aiiect ■ the 
plaintiff^ he not being either privy or party to it. 

Lord Elcenborough C. J. Tlie plaintiff by the 
terms of the agreement consents that the property of 
the defendant shall be assigned and be in the manage¬ 
ment exclusively of the deiendant under the direction of 
the trustees until Mic/iadinas. How can the plaintiff‘thcn 
replace the other creditors in the same situation ? I 
should have been inclined to remit him to his original 
rights, if all the other parties could have been placed 
•in their original situation, but that is impossible. I'his 
is an anomalous case in which the. plaintiff cannot 
stand in his former situation; nor can 1 say at present 
that the whole shall be nullified. 

Baycey J. By iIhj terms of the agreement, it is 
stipulated, that the fai'ming concern shall t>e carried 
on until Michaebnas^ for the benefit of the creditors 
who might concur, and it contains a farther stipulation, 
.that the debtor sliall assign ail his estate, immediately ; 
the conse(juencc of which would be, that he would 
thereby divest himself of all means of payment. It is 
true that the defendant remains in possession, but as 
servant only to the ti’ustces: he has not a single article 
of property which he can appropriate to the payment of 

<> his 
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his debts. Tlic plaintiil* confides in the trustees, that 
tlicy will perform the duties reposed in them : this they 
neglect to do, and they postpone the period at which 
they ought to sell. The non-division however of the 
property cannot, under the circumstances, remit the 
creditor to his original rights. '^I'lie parlies not having 
prpvided for that cvcait by the terms of the agreement, 
it appears to me that their only remedy is in equity. 
Suppose the trustees had refused to sell, and the <Io- 
fendaiit had urged them on; could the plaintifl' have 
sued in that case? The conduct of the defendant in 
respect of the })ostponemcnt amounts only to this, that he 
does not find fault with the trustees. But I do not think 
that that puts the plaintifl' in a better situation than if 
the postponement Jiad been the mere act of the 
trustees. 

Abbott- J. Tlie agrecim-nt is not very accurately 
■worded; it provides, however, that the debtor shall 
assign all his effects, and therefore deprives him of all 
means of payment. Two jiersons agretr to advance two 
several sums of money; the plnintilf by signing the 
agreement, induces them to make themselves respon¬ 
sible for this advance, and the defendant is induced to 
assign his effects. It is not contended, that prior to 
Michaelmas the plaintifl' could have sued ; but it is said, 
that as the trustees did not sell at Michaelmas^ the 
plaintiff* may now sue; but bow can the debtor get 
back his effects? I thiitlv, tlmrefore, that the circum¬ 
stance of the plaintiff’s not having concurred in post¬ 
poning the sale does not remit him to his original right 
of action. Whether any other reinetly may be open 
to him is another question; it is worthy of remark that 
VoL. I. E the 
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iW number of creditor, urho agreed to ptmtpone tbc 
mitt exceedeil die number of Uio«e who originaUv signwi 
the ■greeuH'iit. 


I loi Royp J. 'riu- only doubt which I can entertain 
in till* ca*4* is in omsetjMeiice of the inrtrument con- 
uUiing an ugrevnunit to n*Uniso on payment of the com- 
IKuitiuu. If that hiul l>tYij oinifted, iiiaiiimicli as there 
i* a ftliJii providtHiy it iin^ht perijaps have been a satis- 
iaciion of the debt) and iiiit'lit luve been so pleaded) 
according to the dix-trine laid down in Hcaikeotr w 
Cruic/>s/iatd'S. (i^;> T he ellect however of this agreement 
to release scorns to be this, not that the composition 
bliould operate immediately as a satisfaction when paid, 
but that the creditors were then to give a fiirnial release 
by deed, and that the debtor was not to be ilischargcd 
until .such deed executed. It seems to me, there¬ 
fore, that the plaintiff is not entitled to recover. 

Rule absolute 

jT. 17. 


riiu’rs against Sculthoupe. (a) 


WhtrLprimisis \ CTION for usc and occupation, and verdict fortlu- 

had been te« to ^ 1 . ^ _ 

loi atcini plaintifl' for a year's rent. At the trial belb'c 

by a notice to Dallas J. at the last Ipring assizes for the county <>■ 
in'e suc|i**ternf Suttyt the plaintiff gave in etydcnce that in Februtn i; 

C. applies to 

tlie landlord, . , „ , 

for leave to become the tenant instead of and upon w. consenting, agrees to stap<- 
in B ’s place, and offers to pa> rent: Held that (though £.\ term not h^en dele; - 
mined either by a notice to quit or a surrender in writing,) ./f. might.maintain an actio- 
tor use and oecupation against C., and that the latter could not set up £.'i title in de 
fence to that action. 


1S15. 


(d) Cause was slicwn at S>:rjejiiti' Jnh^ 
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1815, premises in question were let by him 
under a written instrument to one Newton Frier- 
hicks^ at a certain rent, to hold from the 14th February^ 
for three calendar months, and from the expiration of 
that period ibr three calendar months longer, and so 
on, from three months to three months, and either 
party was to give the other six calendar months* notice 
to quit, lliat the defendant, after Hicks had occupied 
the premises about two months, applied to tha plaintiff^ 
to become the tenant instead of Hicks, stating that 
Hicks owed him a sum of money, which he hoped to 
get by taking his stock, and that upon<;^^hi8 consenting, 
the defendant took the premises, and agreed to stand 
in Hickses shoes, and further that the Defendant offered 
to pay the plaintiff* a quarter’s rent. It was objected, 
that the plaintiff could not recover, because Hicks, not 
having transferred his interest to the plaintiff, still had 
in him the legal interest, and that the present plaintiff^ 
havingno legal estate, was not entitled to recover; but tlie 
learned Judge directed the jury to find a verdict for the 
plaintiff, reserving to the defendant leave to move to enter 
a nonsuit; and Marryat, iti last Easter term, obtained 
a nile nisi, against which cause was now shewn by 

Onstow Serjt. {Arabin was with him). To make the 
defendant liable for use and occupation it is sufEcient 
to shew that he occupied as teiVhnt to the plaintiff: and 
he cannot then dispute^ his landlord’s title. The evi¬ 
dence is abundant on that point: he offers to stand in 
the place of Hicks who before was the tenant, and by 
the landlord’s assenting to tliat proposal, the defendant 
hiMiscirbecame tenant; and if any thing were wanting to 

E '2 prove 
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Phii’I’. 

againu 

ScDLTiinftPr. 


prove a tenancy, il is amply supplied by an express 
ofter to pay rent. The Court here culled upon 

Marryat. The legal interest in the^e pi-einises was 
conveyetl to llick&t in 1815, by the written agreement, 
and that interest must continue in him till terminated in 
the mode there pointetl out, i. c. by six months’ notice to 
quit; no such notice was given, therefore Hicks'& inter¬ 
est must have continued up to the present time, unless 
he has duly surrendered his estate in the premises. By 
the statute of frauds, such a transfer of his interest to 
be valid must be, itt-writing: Bolting v. Mar tin (a), and 
MoUett V. Bruyne (b), are ilecisivc that a tenancy from 
year to year, is not deternnned by a juirol licence from 
the landlord to the tenant to quit, as well as that a pa¬ 
rol assignment of a lease from year to year granted by- 
parol is void under t^ie statue of frauds. Hicks, there¬ 
fore, did not duly surrender his interest; and that being 
a continuing term anil never assigned, Hicks still con¬ 
tinued tenant; and as between the parties to the suit, 
the legal relalion of landlord and tenant never sub¬ 
sisted; and the cHect of ileti rmining tlnil the plaintifi’ 
may' recover in this action, will lie, tiiat ho has a 
double remedy fur the rent, both against Hicks and the 
defendant. 

Lord ELLKNiionuL'GH C. J. 1 think that there is 
sufficient evidence to entitle the plaintilfto recover: the 
defendant applies for leave to take the premises, and 
upon obtaining the landlord’s consent, does lake tlicm, 
and agrees to stand in Hicks*^ shoes; and besides that, he 

(ff) 1 Cempb. 2^7. (^J 2 Ccnipb, 103. 
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o£Pers to pay rent: this is more than sufficient to create 
a tenancy; and being once a tenant, it is not compe> 
tent to him to dispute his landlord’s title. 

SCULTUORPE. 

Bayley J. I think that the defendant, by taking 
the premises of the plaintiff^ and agreeing to stand in 
Hicks’s shoes, became tenant, and that he cannot call 
in question his landlord’s title to let. 

Abbott J. The defendant agrees to take the pre¬ 
mises of the plaintiff^ docs take and enter, and then 
says, that his landlord has no right'to let: whereas by 
a well-recognized rule of law a tenant cannot dispute 
the title of his landlord. 

rioLKOYB J. concurred. 

Rule dischargeti. 
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Holland and Another against Hall and 
Gill, (a) 


Tlmnnaj, 

A'lW. 6tli. 


J^ECLARATION stated, that by agreement (21st 
1816), between the plaintilTs and defendants 


Where 
agreed to sell 
tu B. one-third 


it was agreed (inter alia) that the plaintiiFs w'ould sell 

^ ^ which was then 

to the defendants one third share in a ship called the to i>t employed 

. . t 1 ^ joint ad- 

Richmond, lor a certain sum, one moiety to be paid ventuie, in the 

for by the defendant. Gill’s acceptance payable six mnru,y*stoi« 

to Saath Ame¬ 
rica, contrary to an otder in council then in force: Held that (the agiecincut being 
entire, and containing on the face of it an illegal stipulation,) it lay on the party seeking 
to enforce the same to shew that means had been used to obtain a licence, or that the 
illegal purpose had been abandoned, and that in failure thereof ai. could not recovet 
for the share of the ship. 


Qt) Cause was shewn at SetjeaaU' Inn. 

E 3 
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iiiuiitliii alter date from that day, and the odier moiety 
to be paid by the defendant Hall’s like acceptance; 
the ship to be taken with all faults as she lay in the 
Qtieeti’s dock on the ad December then last, after which 
date, all expenccs upon her to be borne in the same 
proportions as the interests were held ; the plaintiffs to 
bear t\vo*thirds oP all outfit and disbursements, and 
the defendants one-third thereof; and the plaintifi's 
iigrced to furnish an account of all disbursements 
incurred upon the said vessel, since the 2d of December 
then last, up to the tinje of her sailing from hiverpool; 
and to receive in'^^ayment for the same the defendant 
Gill’s acceptance of the plaintifi's* draft for one half 
the same, at four months’ date from the day the vessel 
should be cleared at Liverpool custom-house; and for 
the other half of tlie said charges and disbursements, 
the defendant Hall’s like acceptance of the plaintifi’s’ 
diafi. Averment, that plaintifi's did sell the defendants 
onolhird share of the ship, and that thty, in pursuance 
of the agreement, dreu' bills of exchange upon Gill 
and Hall which were presented for jiavment; but 
that the defendants refused to pay the said bills or in 
any other way to pay for the price of the said ship; 
and that although the plaintifi's did furnish the de¬ 
fendants with an account of ail disbursements, since 
the 2d December up to the ist 1816, the time of 
the vessels sailing from Liverpool, one-third of which 
amounted to £ ; and altliough the vessel, on 

the 16th June, was cleared out of Livcrjwol custom¬ 
house, and although the plaintiffs caused their drafts 
to be presented to the defendants respectively, for a 
moiety of their disbursements for their acceptance; yci 
the said defendants refused to accept the said dnafts, or 

to 
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to pay the amount of the disbursements. Plcn, general 
issue. At the trial before Dallas J. at the last spring 
assizes for the county of Suny^ the plaintiffy in support 
of his case, gave in evidence the agreement^ which 
contained, besides the part set out in the declaration, 
among other things, the (blowing clause: And it is 
hereby further agreed between the said parties, that 
they shall be jointly interested in the same proportions, 
in a voyage to be undertaken with the said ship 
Richmond^ from JLiverpool to a port in Hollaucli with 
a cargo of rock salt; and also in a further voyage to 
&)iUh America, with a view to wnditig out some 
military stores to that quarter. For this purpose, 
Holland Ackers and Co. have lately bought a quantity 
of military stores, which tiny now hold, and also the 
saitl George Gill and Jo/m Hull liavc bought a quantity 
of similar articles, and it is the intention of these 
parties to sliip the sakl militaiy stores on board of 
some small vessel, either from Liverpool or Londtm, 
which may be chartered for the purpose, to go to a 
jiort in Holland, to meet the Itkhmond, with a view 
to be transhipped on board her, as circumstances may 
best direct.” It was objected, on the jiart of the de¬ 
fendants, that the exportation of military stores was 
contrary to an order in council in full force at the 
date of the agreement, and such order in council by 
the act 29 G. 2. r. 16. having the same force as an act of 
parliament, and tliis being one entire contract, the whoh* 
instrument was vitiatetl. No evidence was offered that 
the plaintiffs either obtained or used any means to 
procure a licence. Dallas J. directed the jury to fiiui 
a verdict for the plaintiffs, with liberty to tlie defendants 
to move to enter a nonsuit. The jury found a verdict 
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tbi* tlie plaintiffs, ami in Frasier term last, a rule was 
obtained bv Manyat for setting aside the same, and 
entering a nonsuit; and now cause was shewn by 


GumeyanCi Chilly. Although this agreement, if car¬ 
ried into effect before the cx^ratiou of the time limited 
by the order in council, and without a licence, would 
be illegal, still as the mere effluxion of time, tlte procur¬ 
ing of a licence, or the nbamlonment of the illegal voy¬ 
age, might legalize the whole, it is not necessarily 
unlawful; and the presumption is in lavour of its le¬ 
gality. And they cited Sf^jLTll v. Itoyul Exchange As¬ 
surance Company (a), Haines v. Ihisk to shew that 
subjects may enter iru<» a contract illegal at the time, 
which may be rendered lawliil belbre it is actually 
completed. 


Marryal and Comyn contra were sto})})ed by the Court. 

Lord C. . 1 . 'riie parties by this 

agreement appear to liave eonteinplated t)ne entire jul- 
venture, which was originally illegal; and I cannot 
discover that the illegal purpose was ever abandoned; 
or that any thing was done tv> legalize it. 


Baylev J. concurred. 


Annon.’J. If there be, on the face of the noree- 
ment, an illegal intention, is it too much to say, tliat 
tlie burden lies on the party who uses expressions ]u imu 
facie importing an illegal purpose, to shew that the in¬ 
tention was legal ? 


Holboyu j. ^concurred. 


Rule, absolute. 

{b) s Taum.^xi.' 


(d) 4 Tauntf 356. 
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Cartridge against Grifi rnis. («) 

y^EBT on bond. The declaration was in the follow¬ 
ing form: Wm. Cat'tridge^ treasurer of the friendly 
society of Zjtyyal Jinto?is, complains that defendant, on 
the 2ad Srp/. 1810, by his writing obligatory, &c., ac¬ 
knowledged liimsclf to be bound unto one Wm. Farley 
(then being treasurer of the said society) in the sum of 
/.; and that the said defendant had not paid the said 
sum of money to Wm. Fcn'Uy while he was treasurer as 
aforesaitl, or lt> the [>laintifl' since he has become trea¬ 
surer, or to any otln'i* person on behalf of the said 
society. Plea, non cst factum. At the trial before 
I'iiirromih J. at the last spring assi/es for the county of 
Gloucfsli fy lhc‘ bond produced in evidcnct} was u com¬ 
mon numey-bond from the deicndant to IVm. Farley, 
inHhoul staling him to he treasurer of 'the society; but it 
was provetl that this was a security belonging to the 
society, that Farley, at the date, was treasurer, and 
that th<j j)laintiir liad sncceedetl him in that office. 
It was objected that this was a A^^riallce, and the 
learned Judge consitlering the point doubtful non¬ 
suited the plaintilU witli leave to move to enter a. 
verdict; and a ruie liisi having been obtained in last 
Faster t<?rm by Jerris, cause was now shewn by 

Jessoj). By stat, 33 O. 3. c. 54. s. ii. “ all securitic.s 
and eifccts belonging to these societies vest in the trea¬ 
surer, and on his death or removal in the succeeding 
treasurer, and shall in all law-proceedings be stated to 


Declaration by 
li. a treasurer 
of a friendly so¬ 
ciety, on a liond 
to A., then 6ciu« 
treuutren Pica, 
non cst factum, 
the bond given 
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be the property of such treasurer.” It is not shewn on 
this record that the bund was given to Wm. Farlci/ in 
his character of treasurer, but only Iheti being treasurer; 
and it may consistently with tliat allegation have been 
given to him in his individual character; and in that case 
the present plaintiff can have no right of action. [Lord 
EUenborongfi C. J. By the 6th section it is provided 
that the treasurer may take securities in his own name 
without other description : if that be an objection, it is 
on the record; but what is the variance M'hich was the 
ground of nonsuit ?3 Assuming that the declaration 
shews the bond to have been given to I'arley as trea¬ 
surer, there is a variance between the bond in the de¬ 
claration and the bond produced in evidence, for the; 
bond produced in evidence is to Farley in his indi¬ 
vidual character. 

Lord ELLENBonoi'Gii C. J. The declaration docs 
not state that the bond was given to Farley as trea¬ 
surer, but only then being treasurer. The cfiects of 
the society vest by Uuv in the treasurer; and the opera¬ 
tion of the statute is to transfer the security, which 
vested in Fatiiy^ to the ]>laintifl^ who is alleged and 
proved to be the present treasurer. I cannot, therefore, 
discover any ground for saying, that there is any niit- 
take. The plaintiff says that the tlefendanl is IxHiud 
to him, and he is bound. 

Baveev j. The oidy' issue is. Did the defendant 
execute surrh a bund as is stated in the declaration i 
Now the bond in the declaration is stated to be a bond 
to W. Farleif^hen being ireastcrer; the allegation, then 

14 being 
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being treasurer, is no part of the bond, but an extrinsic 
fact. 

Abbott and Hoeroyd Js. concurred. 

liulc absolute. 


Kooth against Wilson. («) 

^ASE against the defendant for not repairing the 
fences of a close adjoining that of the plaintifl^ 
whereby a certain horse of plainiiffl feeding in the 
plaintiff’s close, through the defects and insiiflicieiicies 
of the fences, fell into the defendant’s close, and was 
killed. Plea, not guilty. At the trial before Richards 
Baron, at the last spring assizes for the county of Not- 
tingham, it appeared that the horse was the properly 
of the plaintiff’s brother, who sent it to him on the 
night before the accident; that the plaintiff put it into 
his stable for a short time, and then turned it, ader 
diirk, into his close, where his own cattle usually 
grazed, and that on the following morning the horse 
was found dead in the close of the defendant, having 
fallen from the one to the other. The liability to 
repair was admitted. Defence, that the plaintiff had 
not such a property in the horse as to entitle him to 
maintain this action. The learned Judge, however, 
suffered the cause to* proceed, and the jury found 
a verdict for tltti^ plaintiff. In Raster term last a rule 
was obtained by Reader for setting aside this verdict 

(a) Caos; '.vss sliewii at Serjesnts' 

and 
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Caatsiucc 

cgtdfut 

GairriTUS. 


A. sends h!s 
horse, for the 
night, to B,, 
who turns it out 
al'ti r dark into 
his p.$tuie.field, 
difjnining to 
and separated 
from a field of 
C. by a fence, 
which C. was 
hound to repair; 
tlic liorse, from 
the bad state of 
the fence, falls 
itom one field 
into the other, 
and is killed : 
Held that if., 
though a gra* 
tuiuius bailee, 
might main¬ 
tain an action 
against C. and 
recover the va¬ 
lue of the horse. 
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1817. having a new trial, against which cause was now 

shewn by 

Rootu 

agaittit 

Wilson. 

Copley Serjt. The plaintiff had a property in the 
horse sufficient to entitle him to maintain this action; 
he had possession of the horse, as a gratuitous bailee, 
and possession is sufficient, as against a wrongdoer. 
Thus a bailee of goods to keep, or an agister tif eattle, 
may maintain trespass («r) against a wrongdoer : and in 
the case of felony, it has been holden that the prt>- 
perty is well laid in the following bailees; agister of 
cattle, innkeeper, washerwoman, carrier, and even in a 
stage-coachniaii not being a part-owner of the coacii. {b) 
These authorities are decisive in support of the plain¬ 
tiff’s right to maintain this action. It may be said that 
the defendant would thereby bo subjected to the costs 
of actions, both at the suit of the bailee anti the abso¬ 
lute t)wner of the property ; but the case of MexeeUiii v. 
liatv (c) is decisive that that consetpience would not 
follow. It was there expressly held ‘‘tiiat if goods are 
bailed to one man, to bail to another, and the first 
bailee doth not deliver them over, but converts them 
to his own use, he thereby makes himself liable to an 
action, both of the first bailor and of the person to 

whom they were to have been bailed; but both shall 

not have their action, but he that first begins the action 
shall go on with the san)^.” 'J'he present ])lnintlff 
must, therefore, go on with the .action he commenced, 
and the judgment obtained by him will.be a bar to an 
action by the other, (d) To support ^is action, it is 

(a) 7, HolL Abr.j^i. (i) %East,y.C. ' 

(i) l£ulHrode,6y. (d) £ro. Tresp. 67. % Roll, ,^r. pi. S» 

not 
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Rot necessary that the plaintiff sliould be liable over to 
the original owner of the horse; if it were, however, he 
was so liable in this particular case; for he turned the 
horsey after dark, into a dangerous pasture, to which 
it was unaccustomed; and *though the place might be 
perfectly safe to bis own cattle, which were used to it, 
yet to diis animal it was otherwise; it was negligence 
therefore in him, in turning the horse into that field, and 
in that case he is clearly liable to the original owner. 

Reader contra. The gist of this action is, the conse- 
(piential damage; the person, therefore, who has actu¬ 
ally sustained the damage, must sue. I'lic plaintiff 
having no interest in tlie horse, is not damnified by its 
death; and therefore cannot sue : the action can only be 
maintained by the owner of the animal, he alone being 
damnified. The plaintiff has not paid, or been called 
upon to pay, the value to the owner; assuming, how¬ 
ever, that a mere liability to damage is sufficient to 
enable him to maintain this action, helms here incurred 
no such liability; for he has been guilty of no negligence. 
A gratuitous bailee is bound to take the same care only 
of the property intrusted to him, as he would of his own; 
and the plaintiff in fact turned the horse into that pas¬ 
ture-field, which his own cattle were in the constant habit 
of using: in so doing he took the same care of the pro¬ 
perty intrusted to him, as hg would of his own; and 
then he is not liable over to the original ow'iier. 


Lord ELEENseRtouGii C. J. The plaintiff certainly 
was a gratuitous bailee, but as such, he owes it to the 
owner of the horse not to put it into a dimgcrous pas¬ 
ture ; and if he did not exercise a proper degree of care 

he 


1817 . 

Roots 

against 

Wilson. 
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agtttHSt 

WlLSOK. 


lie would be liable for any damage which the horse 
might sustain. Perhaps the horse might have been safe 
during the daylight, but here he turns it into a pasture 
to which it was unused after dark. That is a degree 
of negligence sufficient to lender him liable: such lia¬ 
bility is sufficient to enable the plaintiff to maintain this 
action ; he has an interest in the integrity and safety of 
tlie animal, and may sue for a damage done to that 
interest. 


Baylly J. 1 am entirely of the same opinion: the 
plaintiff by receiving the horse becomes accountable. 
Case is a possessory action; the declaration merely states 
that it was the horse of the plaintiff; if this had been an 
indictment, might it not have been described as the 
horse of the plaintiff? as in the common case of goods 
stolen from a washerwoman. 

Abbott J. I think that the same possession w'hich 
would enable the plaintiff* to maintain trespass, wouKl 
enable him 1b maintain this action. 

Holroyd j. The plaintiff was entitled to the b(‘- 
nefit of his field not only for the use of his own cattle, 
but also for putting in the cattle of others; and by tlic 
negligence of the defendant in rcntlcring the field un¬ 
safe, he is deprived in some degree of the means of 
exercising his right of using that field, for either of 
those pui'poses. Whether, therefore, the damage ac¬ 
crues to his own cattle, or the cattle ^ others, he still 
may maintain this action. 

Rule discharged. 
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The King against The Inhabitants of Wands¬ 
worth. (a) 

JNDICTMENT against the defendants for not re¬ 
pairing a common highway. The defence was, 
that it was a private and not a public road. At the 
trial before Dallas J. at the last spring assizes for 
the county of Surry, it appeared that this was a road dis¬ 
tant live miles from the metropolis, lying between en- 
eiosed grounds, with a common at one end, where the 
cattle fed at all times of the year ; that about forty-four 
years ago, in a part of this road where tliere had been 
a slough, a brick arch had been turned at the expence 
oi' one of the parishioners; that for eleven years succes¬ 
sively, another of the parishioners had compounded for 
hi-3 statute duty, by repairing a part of this road; tliat it 
had been constantly used by the parishioners for convey- 
inggravel from pits on Wands~JSorth common for the repair 
of the other roads in the parish ; besides which, much 
evidence was given to shew that it had generally been 
used as a highway. These facts were proved on the 
part of the prosecution. The defendants called no wit¬ 
nesses, and the jury found a verdict for the defendants. 
In Easter term last, Gurruy applied to the Court for a 
rule to shew cause why thefe should not be a new trial, 
admitting at the same Time, that it was contrary to the 
usual practice of the Court to entertain such a motion 
where the defendant had been acquitted upon on indict¬ 
ment. The Court, adhering to their rule not to grant 

\a', Cause was shewn a*. Serjeanti' Ihk, 

a new 
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Where the de¬ 
fendant has 
been acquitted 
on an indict¬ 
ment for not 
repaiiingaroad, 
the Court will 
not grant a new 
trial; yet they 
will, under very 
special circum¬ 
stances, suspend 
the entry of 
judgment, so as 
to enable the 
parties to have 
the question 
reconridered 
upon another 
indictment, 
without the pre¬ 
judice of the 
former judg¬ 
ment. 
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The Kinh 
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The Inhabi¬ 
tants of 
Wanuswokth. 


ii new trial in such a casc» permitted Gimiey to take a 
rule for staying the entry of the judgment upon the 
verdict given at the trial. 

Manyat and Laxves now shewed cause against the 
rule, and contended that the effect of the present rule, 
if successful, would be to grant a new trial in a criminal 


case, when the defendant had beer, acquitted, and that 


was contrary to the practice of the Court; and they 
cited Her v. Rnjndl (o), and Hex v. Mann. (6) 


Gurtiey and Nolan contra. If this verdict be fol¬ 
lowed by judgment and another iiulietmcnt be preferred, 
the judgment may Ik* given in evidence, and will o}>er- 
atc strongly with the jury : if the Court, therefore, sec 
that this verdict is against the weight <»f the evidence, 
they wilPfecl disposed to m.-ike this rule absolute, which 
w'ill enable the prosecutor to try the question again 
without the prejudice that must nt‘cessarily be creatc'd 
by the verdict.given in this case; and they cited Hex v. 
77 /e Inhahiiariis Oxforthhirc (e), and Hex v. Inhabi¬ 
tants of Middlesex {d), to shew that under special cir- 

curn- 

{«') 6 £ast,siS- 4 it'f- 

(rfj Rc.\ V, “Tkc of 'J'liU was an Iiiilirtmciit for 

noi repairinf. bridge. Dciciiilaiits pieadvii, tli.it lV»m time iin« 

memorial the bailitTs anti freemen of A'r.vf.f.‘tn li iil n paired, ,tntl of 
ri^ht ought to repair the same. The case stood ft'r trial at the sittings 
after Triuily term, ,53 (.•■i .; biu a sintibt Indictment, charging that from 
time immemorial the bailiff, and freemen of Kio-jstvi: were Iround to 
repair, immediately preceded it, and was first tried. CI|)pn tliat trial there 
was evidence that the corporation was liable; but it turned out that 
the hmlifis were officers of comparatively modern creation, and that 
they, therefore, could not be immemerial/y bound to repair. Upon 
that indictment the defendants were, theieforc, acquitted; and The 
Kin^ V. Middlesex being then called on, the defendants’ counsel found 

that 
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cumstances such a rule had been acted upon in this 
Court- 

Lord Ellenborough C. J. My objection to making 
tlJs rule absolute is, that the Court will thereby be do¬ 
ing indirectly that which, if they did directly, would be 
contrary to the established practice of the Court, acted 
upon in a variety of cases; that is, they will in effect be 
granting a new trial in a criminal case, where the de¬ 
fendant has been acquitted. But there certainly have 
been instances (as in the cases of Cavershamand Kingston 
Bridge,) where the Court has suspended the effect 
of a former verdict, when great injustice would arise 
from precluding further discussion. In the Kingston 
bridge case, if we had not adopted this rule, the county 
of Middlesex would have been fixed with the repair of 
the bridge, though it appeared upon the evidence that 
other persons were bound. So in this case, it seems to 
me, that to maintain the present verdict would be to 
send the parties to a second trial, with a millstone 


that the same fact wliich occasioned the acquittal in the last case, 
i.e. tliat the bailiffs and freemen were charged to be liable, must 
equally render it impossible for them to support the pica. The con¬ 
sequence was, that a verdict of guilty passed against the defendants; 
and if judgment had been entered on this verdict, the county of Jifiddle- 
sex would have been subjected to the expeiice of repairing this bridge, 
till the result of another indictment against the corporation of Kings- 
ten was ascertained. T'he Court, therefore, on the motion of G»rn^, 
in the following Michaelmas term, granted a rule nisi for suspending 
the entry of judgment, (another bill of indictment having in the 
intermediate time ho^ preferred and found against the corporation of 
Kingstan,) until that indictment could be tiied: that rule was after¬ 
wards made absolute, and upon the trial of this second indiptment the 
corporation were found guilty. 

Vol.L F about 
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about their neck, the weight of which it wouil be im¬ 
possible 4o resist. If this question had de{/>nde(l 
merely on the evidence of user of the road as a IVigh- 
way, and there had been no circumstances drawn from 
the acts of the parish, I should have been extremely 
unwilling to have granted the indulgence prayed; but 
to refuse it here would be injustice to the parUes, inas¬ 
much as there is evidence both of the user of it as a 

♦ 

highwnj^, (in the instances of gravel carried over it 
for the repair of otiier highways in the parish,) 
and of repairs by the parish; because, if the repairs 
are done by a parishioner under an agreement with the 
parish, in consideration of his being excused his sta¬ 
tute duty, that is virtually a repair by the parish. 
There are, therefore^ circumstances which differ this 
from ordinary cases, and make it a case fit to^ trietl 
again. <iBy staying tlie proceedings, wc do in effect give 
the parties-the benefit of an ulterior consideration. But, 
inasmuqh as this is an indulgence, we shall impose it 
as a term that the parishioners of Hwidstwr/Af (whose 
tesdmony 'flilaltlipot be legal evidence, on the ground 
of interest,) shall be examined at the next trial; and 
this rule shall only, therefore, be made absolute upon 
the terms of the prosecutor consenting to that effect. 


Bayley J. concurred. 


Abbott J. Tliis is a question in whicli the public 
are interatted; and, as there are circumstances in the 
that require further investigation^ I think it is 
both convmiient and just that the prosecutor should 
have an opportunity of presenting this case to an¬ 
other 
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other jury, Wi&out the prejudice of a judgment against 
him. 


Holroyd J. concurred. 


Rule absolute, (a) 


The Kino 
ataimt 
Hie iBhabi- 
tantt of 
Wandswokth. 


{a) Rex v. The Inhabitants of Caigwell. 

ytisopf, within tlie first fhnr days of this term, applied for a simi* 
lar role in this case, which was an indictment for not repairing 
a road, tried before Dalits J. at the last assizes for the county of 
Esstx; and he cited the foregoing case, Rex t. Wasdsrwwth. Lord 
EUteiaraugh on the motion, desired that a case, in which the 
rule was granted under very special drcumstances, should not be 
drawn into a precedent; that if it were, it would enable parties to 
defeat the operation of a weU>establt$hed rule;,the Court would, 
however, in this instance, refer to the learned Judge who tried the 
cause; and afterwards, on a subsequent day in this term, Jessopp was 
informed that they bad done so, and the result of their inquiries led 
them to refuse the rule. 


Tlie King against Cotterill. {b) rhmday, 

Nov, 6th. 

JNDICTMENT for a nuisance in pens tn King Charles 

the High-strcct of the town of Wdlsalii and driving ciiMtcr^grantcd 
pigs and other cattle into the pens, and confining them 

two fairs, to 

be holden annually within the borough and foreign, and confirmed to them all 
markets which they then held, with a rcMrvation of the rights of the lord of the 
manor; it appeared that a market had been holden immemorially in the High-street 
ot Walsall until a very late period, when the corporation, finding it inconvenient,’ 
lemovcd it out of the High-street to another and more convenient place within the 
borough; the corporation had exercised acts of ownership in pulling down an old 
market-house and erecting a new one; the clerk of the markets, however, had been 
appointed by the lord of the manor, but he did not receive any toll from the persons 
fi^uenting it. The defendan^having been indicted for a nuisance in erecting stalls in. 
the High-street after the removal of the market, the Judge, upon the trial, left it to 
the jury to say who|Lher the corporation were owners of this market ^ adding, that if 
they were, the right of removal was inddent to the grant. The jniy having found 
in the affirmative, the Court refused^ grant a new trial. 


{(} Cause was shewn at Serjeants' Inn. 
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tbeftt. Plea, not guilty. At the trial cC tlm indict¬ 
ment, at the last Spring assizes ft»r the county of Sfq^ 
ford before Park J., it appeared that King CharUs the 
Second by a charter {azd Ftbntary, 13 Car. 2.) reciting 
« that tlic borough and foreign of IVahall from time 
immemorial had enjoyed divers jurisdictions, franchises, 
and privileges, as well by prescription as by reason ot 
several churters, and that doubts having arisen concern¬ 
ing the liberties of the b<>rough. granted and tleclarctl 
that the borough or town of fVulsaU i-lu)nUl be there¬ 
after a free borough, anti that the mayor nnil burgesses 
of the borough or town of H'. and the burgesses and 
inhabitants of the borough or town anil foreign, anti 
their successors, shuuiil be a bwly corporate, Sic. 
with power to make by-laws for the good order and 
government of the burgesses, artificers, and inhabitant' 
of the^orough and foreign, and tor sujiplying the bo 
rough and foreign with necessaries, and to impost? rea¬ 
sonable penalties for the disobedience of them,” Ant! 
in another part of the charter the king granlttl to the 
muyor ancTcoiipnonalty of the borough and foreign, 
and their successors, “ that they and their successor* 
should hold w ithin the borough and foreign, the liber¬ 
ties and precincts thereof^ two marts or fairs every year,’ 
and in a subsequent pan the king granted and con¬ 
firmed to the mayor and commonalty, and their succes¬ 
sors “ all and all manner of liberties, franchises, 
immunities, privileges, jurisdictions, markets, and here- 
ditaments, which the mayor and commonalty of the 
borough and foreign now hold, use, and enjoy, or have 
held, &c.” and at the conclusion of the charter, the 
king wills ** that these his letters patent shall not ex¬ 
tend, or be construed to extend to die prejudice of the 

lord 
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lord of the manor of JValseUl, but that he shall ei^oy 
mil his profits and privileges notwithstanding these 
presents.** It appeared also, that from time immemorial 
a market bad been holden in the High-street of WalsaU, 
that pens had been erectetl there, for the use of which 
sixpence per pen usctl to be collected by the bellman, 
an officer of the corporation, who provided the pens; 
but that the corporation permitted him to keep the 
money for his own use. Ttvo fairs were annually 
holden, and on those days the market people paid dou¬ 
ble toll. The corporation had latel}’ built a new mar¬ 
ket-house, having sold the materials of the old market- 
house, u'iiich by an inscription on a stone appeared to 
have been erected at the oxpcnce of the corporation in 
1692. Belbre the year 1816, pigs hud been commonly 
exposed to sale in tlte iiigh-street; but groat inconve¬ 
nience having been experienced llierefrotn, tlwt corpo¬ 
ration hud lately made a new and convenient market- 
]jiacc lor tlie sale of pigs and cattle,^upon a scite within 
the borough, near to and leading out of the High*street, 
and by a by-law (15111 1816) thq||:ha<t*brdcred that 

the market and fairs for pigs and other cattle should 
thcnceilirth be held there, and not in the High-street as 
before had been accustomed. It appeared also, that 
Lord Brcidjord^ who lived in the neighbourhood, was 
lord of the inan- .r (a), that he appointed the clerk of the 
market, but according u> the evidence of his-steward, a 
resident in the town, Lord Bradford never received or 
claimed any toll or emolunicnt from the persons frequent¬ 
ing the market! The defendant, after notice of the fore- 


I8I7. 
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.'«) It was admitted, iii the coune of the argument, that the Ho* 
<oi.gh, manor, and I'orcign wire co-eatensirc. 
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going okler of the corpon^oit) had continued to erect hit 
pig-pens in the High-street, whereupon this prosecution 
was commenced. Evidence was pven on the part of the 
defendant, that in addition to the 6d. for tlie stalls found 
by the bellman, a penny was paid for tlie use of the lord 
of the manor, but the person to whom, this penny was 
said to have been paid, for the use of the lord, was not 
culled. The learned Judge left it to the jur3' to say, whe¬ 
ther the market belonged to the corporation or to the 
lord of the manor; adding, that if they found that the 
market belonged to the corporation, the right of remov¬ 
ing it to a convenient place within the borough followed 
as of course. He intimated, however, to the Jury the 
propriet}' of finiling the defendant gpilty, as that would 
enable the defendant to take the opinion of the Court 
upon the case if he pleased, whereas a verdict of ac¬ 
quittal would preclude all further discussion. I’he jiir^* 
found the defendant guilt}’. In Easter term last. Puller 
obtained a rule nisi for a new trial; against which 


JerviSf E,^awHont and Oldnall shewed cmus<', 
and contended, ftrst, that the corporation of IValsall 
wore owners of the market: and, secondly, that being 
owners, they were authorized in removing it to any 
place within the limits of the borough, for the coiv- 
venience of the inhabitants. 'I’e establish the first 
point, they relied us well on the language of the 
charter, which stated this to be a corporation ly pre¬ 
scription, and contained a coiiTinnation to the mayor 
and coinmonalt}' of all markets which tlicy then held, 
as on the evidence that markets liad been inmic- 
morially liolden. In addition to this, they said there 
was evidence of acts of owmcrsliiji, in taking down the 

old 
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dd market-house and rebuilding another, sufficient to 
shew that the corporation were owners of the soil, 
as well as lords of tlic market; but it was not neces- 
sary to go to that extent, for supposing the ownership 
of Uic soil to be in the lord of the manor, still it would 
not follow that he was owner of the market; for the 
right of soil may be in one, and the right of market in 
another; and even supposing the fact of stallage having 
been paid to Lord Bra^ord had been clearly estar 
bJislicd, that‘would not have been conclusive; for it 
appears from Heddtn/ v. JVelhouse (a), that stallage and 
pickage are incident to the soil, and it is there sold, 
thot if tlie king grant a fair or market, with toll certain 
to one and liis heirs to be holden in land which is 
borough-cnglisli, i^d the grantee die, the heir at the 
common law shall have the market and the toll, but 
the younger son shall have the stallage and pickage, 
with the soil, by the custom. Secondly, The right of re¬ 
moval is incident to the ow'nership of the market, accord- 
iiig to tlic doctrine laid di)wn by Lord Ellcnborough C. J. 
in Cm-Jicn v. Salkeld (A), whicli is not di^nguishable 
ill substance from this case; for al^ough there the 
grant was Henrico Cuni'cn domino villie ct mancrii, 
those worils were mere description of the person, and 
that decision did not proceed on the ground of his 
being lord of the manor. It is true that this charter 
i' wholly silent as to place, and only confirms to the 
corporation markets generally; and the evidence shews 
that the market has ahvnys been holden in the High- 
street; but the Court will not hence infer tluat the 
market was by the terms of the original grant confined 
to the High-street. .Such an inference docs not ncccs- 
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“ ' tion to limit fairs and marUets to particular snots: and 

King ^ * 

egjvst in this vcr}' charter, by iho terms of the grant of two 

fairs which immediately precedes the coidiriimtion of 
the markets, the fairs are to be holdcn withtH the 
borough and foreign. If a conjecture may be formed 
as to the terms of the original grant of iIjo market from 
the terms in wliich the liiirs are grant<*d in this instru¬ 
ment, it should seem that the market was tv> be holdcn 
within the borougb and foreign; and if so, this case 
falls precisely within the antlioi ity of Citntcn v. Salkcltl, 
and still more strongly within Dixon v. Robinson, (a) 
The nuisance was clearly established, and it was 
proved that the scilc of the new .piarket was within 
the limits of the borough, 

Dauncej/ and Pnllrt- contra. As to the first point, 
the circumstance of Lord Rradj'urd having appointed 
the clerk of the market, is much stronger to shew the 
ownership in him, than the facts relating to the pulling 
down and erecting the market-houses; and further, 
the charter contains an express reservation of the rights 
of the lord of the manor. Secondly, the cases of 
Dixon V. Robinson and Cui-vx-n v. Salbeld are distin¬ 
guishable ; in the former, the grant Mas to keep the 
fair in what place they would; ami in the latter, it 
■was a grant of a market inihi villain, 'J'liis got-s 
beyond either of those cases; for Jiere it is not said 
that the market shall be holdcn'w here the corporation 
pleases, nor that it siiull be holdcn within the borough; 
no place is mentioned in the charter. I'he right of 

(a) 3 AhJ, 108. 

holding 
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holdiag this market must be tried in the same manner 
as if the corporation were prescribing for a market, 
in which case they must allege, that they were lords 
of a market, and also within what place such market 
was to be holdcn. If the corporation hud claimed a 
moveable market by prescripti<ji], the evidence would 
have negatived such a right, because it would have 
shewn that this market had been inimemoriully holden 
in the High-street. The questiem however has not 
been fairly submitted to the jury, for it was only let't 
to them to say, whether the corporation w;ere lords ol 
the market, whereas the proper question was, whether 
they were lords of such a market as would enable 
them to remove ii out of the Higii-strect into any other 
place, 'rijo mere ownership of a market, does not 
carry along with it the right to remove; and in the 
absence of any grant fixing the linuts, the jury would 
have said that the usage was the only limit. In 
Ctenven’s case, the origin was shewn so as to currt 
along with it the right to remove to any place infra 
villain; here there is not any evidence as to place, ex- 
cept the u<age; tliat confinos the market to one .spot, 
namely, the High-street; it may therefore firirly be 
inferred, that the original grant was a grant of a 
market to ho holden in the High-street. If the cor¬ 
poration have a right to remove it out of the High- 
street, they may remove it to any distance they ma\ 
think proper; for when once the limits of the High- 
street are abandoned,* there is no other boundary te 
circumscribe their power of removal. 

Lord Km.enjboroi;gii C. J. It seems to me tlmt the 
only point of doubt in this case arise,- from thecircum- 
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stance of Lord Bradford having appolnteil the derk of 
the market. But no great stress can be laid on that 
iact ns establisliitig the ownersiiip of the market in Lord 
Bradfordy inasmuch us lie does nut .appear to have con¬ 
tended for it, and indeed his steward repudiates the 
right to receive any emolument from the persons fre¬ 
quenting it. 'fhe great question is, whether the cor¬ 
poration as lords of the market have the power of 
removing the market; and in order to dccitie that, we 
must look at the charter, and consider the object which 
it had in view. In the charter itself, do we find any 
w'ords w'hereby the lords of the market are restrained 
from moving the macket from the place where it had 
been holdcn to any other place, so as to meet the objects 
of the charter; and if that is silent, then can any re¬ 
straint be implied from the nature of the thing ? The 
charter only contains a confirmation of markets gene¬ 
rally, whicli it supposes to liavc been holdcn from time 
immemorial. This then is a cas«.> of a prescriptive 
market, undefined as to place. The terms of the charter 
not containing any expression which points at limitation 
of place, what limits can be imposed except such as 
arise from the reason of the thing, namely, the limits of 
the borough and foreign of B'alsttil, 'I’o suppose in 
favour of a restrictive clause would be to infer something 
prejudicial to the object of the grant. What was the 
object of the grant ? By grant, 1 do not mean the 
present charter, but that which took place in time be¬ 
yond the memory of man. 'rtie object certainly was 
that this district should have the benefit of a market to 
be holden within its limits for the convenience of iho 
inhabitants. The borough of Walsall is a place of con¬ 
siderable extent. Suppose the course of trade had car- 

7 ried 
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ried the population to another part, at a distance from 
that where it was seated ;.t the time of the {Trant: to 
confine the market to a place, to which the present po> 
pulation could not conveniently rc'sort, would tend to 
defeat the t>l)Ject of the grant. It seems to me, tliere- 
fbrey that the power of removal is incident to the grant, 
provided such removal be not prejudicial to the object 
of the grant. If indeed the removal be to an incon¬ 
venient place, that would lay the foundation of a scire 
facias to repeal the grant. As to the question submitted 
to the jury, wdiether the corporation were the grantees 
of this market, 1 think there cannot be any doubt. 
The charter contains a confirmation of markets; there 
is also a grant of fairs to be holdcn within the borough 
and foreign. This is a strong confirmation of the right 
to the market being in the corporation, fur to hold a fair 
within that district would be prejudicial to the owner.of 
Uie market ii' the rights were in different persons; but 
if the same person were entitleil to both, there would 
not be any injury. In addition to this, the corporation 
sold the materials of the old market-house, and built 
another in its place. This also afibrds strong evidence 
of the right; but that question has been left to the jury, 
and they have expressly found the fact. Then as to the 
limits, if the corporation l)c lords of a market undefined 
as to place, the only mode of fixing the limits is by re- 
fereitce to the convenience of those who are the objects 
of tlic grant. It scenes to mH that in the absence of 
words of express limitatioa, the market may be holden 
in any place within the borough, so as to answer the 
geiieral objects of tlie charter. The case might have 
been otherwise, if there had been any evidence which 
had fixc<l Uic market within any certain defined limits. 
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1317. wiLhin so many yards from the church, or the like; 

. but 1 do not find any such cviilcncc in this case. In 

Tl»e ICiN« 

-gainst the view which I have taken, it a|>j>c.'irs to me, that the 

COITCCILI.. . /• 1 I 

corporation, uemg owners ot the iiuii Kot, are not re¬ 
strained irom holding it where they now profess to hold 
it; subject to this limitation only, that if it has been 
improperly removed, the grant may be repealed. 

Bayley J. 1 think tl»is was a right verdict. There 
are two questions; first, whetlier the corporation arc 
the owners of this market; and, 2tlly, if they be the 
owners, wht?thcr they are the owners of a moveable 
market, or of a market necessarily confined to the High- 
slreet. As to the first point, the only persons who can 
claim the market arc Lord liradji/rd and the corpora¬ 
tion. The only evidence as to Lord DradJ'urd is, that 
he appoints the clerk of the market. Tiiat may have 
originated from this circumstance, that at the time of 
the grant, as the limits of the manor and borough are 
co-extensive, the right of the market nmy have been 
granted to the corporation on this limitation, that Lord 
Bradford should appoint ihe clerk. That might be the 
share which at the time of the original grant was allotted 
to him. If he had been the owner of the market, it is na¬ 
tural to suppose he would have received some toll or 
emolument. On the subject of cmolunicnt, it does not 
appear that there is any thing like a market-toll col¬ 
lected. The only toll which is paid, is paid ns a com¬ 
pensation to the person who brings out the staila and 
carries them buck again. If there had been stallage, 
that would have resulted to the owner of the soil, and 
not to the owner ol the market. I think the verdict 
giving the ownership to the corporiUion was right, as 

5 the 
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the market-house was built by them and not by Lord 
J^adford t they pulled it down, took away the materi¬ 
als, and built a new one. Tliat shews they were lords 
of the market. But the charter raises a stronger infer¬ 
ence. It gi'ants to tlie corporation two fairs, and con¬ 
firms markets in general words. If the right of the 
market had been in Lord Bra^ardL, tlicre ought to have 
been a writ of ad quod damnum to inquire to what ex¬ 
tent such grant of tiic fairs would be prejudicial to his 
right. It must have been prejudicial twice in every six 
or seven years, ns the fairs and the markets w'ould ne¬ 
cessarily be huiden on the same day. Tljcse circum¬ 
stances convince me, that the jury were right in finding 
tl»at the corporation were owners of U)c market. Then, 
as to the iiiiiils, it appears to me, that this was not a 
question for the jury, but a question of law for the 
decision of the Jmlgc. It was argued by the counsel 
for the defendants, tlmt there is nothing to look to 
but the usage only, and as that usage restrains the 
market to the IJigh-strcet, the right is also restrained. 
But I think there is a fallacy in saying you are to look 
at the usage only; that is not so, for we must look at 
the nature of the thing granted, and to whom it is 
granted. This is the case of a market granted to a 
corporation, and not to any person specifically, and 
was intended as a medium of benefit to others. This 
is a corporation subsisting by prescription ; the object 
of that corporation is to provide for the general good 
government of all persons within a certain tlistrict, 
viz. the borough of Walsall. If the grant had been 
to the proprietors of houses in a certain street, ih«. 
nature of such a grant would have fixed the liiuitr. 
within wlyci) it wss to be holdcn. But when it i^ 
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1817- granted to a corporation, who have tlie convenience of 
inhabitants of n limited district nnder their control, 

the Kino 

^aiitsi it must be inteiuleiJ that tiiey have the power of 

CoriL-KILL. 1 -f 1 1 « 

slutting tlie market as such convenience may require. 
There might be originally a great convenience in 
bolding the market in the High-street; for at the time 
of the grant, the High-slrect might be the only street: 
that place might afterwards become most inconvenient, 
in consequncec ofthc population shifting from that place. 

I should think therefore, as far as the nature and sub¬ 
ject-matter of the grant enable ns to presume, we may 
fairly presume, that the intention of the charter was not 
to limit it to a particular spot, but that the riglit should 
be co-extensive with the Ijenefit sought to be conferred. 
It seems to me, therefore, that this was not a question 
for the jury, or if the question had been left to them, it 
should have been left with .such directions as would have 
drawn this conclusion, that it was a moveable market. 
Assuming that the evidence necessarily confined tlie 
market to the IUgh-street, Mr. Puller argued rightly, 
that if the corporation had in n special plea claimed a 
moveable market by prescription, there would have been 
a ^'ariancc between the plea and the evidence; but I 
differ from him in this; for I say that the evidence 
does not necessarily raise the presumption that the mar¬ 
ket was to be confinetl to the High-street: in my view 
of it, it only shews that the right of holding the mar¬ 
ket, as to place, was co-oxtensivQ with the borough and 
foreign. 

Abbott J. I tliink the verdict giv«i in this case a 
proper verdict, an»l the only proper verdict that the 
iury under the cirnimstanccs of this case could have 

given. 
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given. There are two questions, first, whether the 
corporation are lords or owners of the market; and, 
secondly, supposing them to be so, whether they are 
confined to holding a market in the High-street, or 
whether they arc at liberty to remove it to some other 
convenient place within the borough. J use the expres¬ 
sion convenient, becausi* if the market were not removed 
to a convenient place, such removal might have been 
questioned in another form. As to the first question, 
the only point of doubt is the clerk of the market 
having been appointed by Ix)rd Bratybrd. 1 cannot 
satisfy my mind how that has happened; but notwith¬ 
standing this, ami although the agent of Lord Bradford 
is living in the town, and Lord Bradford himself not 
far distant, yet no claim was set up by him to the mar¬ 
ket ; and although there is some evidence of a penqy 
having been paid for his use, yet it docs not appear 
that the jierson w'ho paid it was called. There arc 
strong circumstances to shew that this market belonged 
to the corporation : the money for the stalls api^ears to 
have been paid to a person appointed by the corpora¬ 
tion ; the market-house belonged to them; lUid they* 
produce a charter which confirms to them markets and 
gives them a right to hold two fairs. The words mar¬ 
kets found with many other general expressions in the 
charter would not have had any great i>peration or 
cfl<x:t, if it had not appeared that inarki'ts had been 
constantly holdcu. But when that appears, it shews 
that the markets have been lioiden by those to whom 
they were confirmed. The right of fairs also is incon¬ 
sistent with the right of market being in any other per¬ 
son. I think, therefore, that the evidence shews, that 
the corjiuratiou w'ere owners of the market. The next 

question 
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question is, wlicllicr the corporat ion were bound to bold 
the market in the High-street, or whether they may re¬ 
move it to any other convenient place within the bo¬ 
rough. 'I'he only circuinslance against the removal is, 
that the ntarkei has always been held in the High-street; 
but Jet us consider wii.'il is the Usual language of thetM* 
charters, or rather what we may suppose to have been 
the language of this grant; where the grunt is to a 
corporation, the expressions usually are per burgum 
et per villain ; if to a lord of a manor, infra manerium; 
therefore, we must presume that the language of the 
original instrument granting this market was in similar 
terms; and I am more inclined so to do, when I con¬ 
sider the general object of the grant, which was intended 
tor the benefit of all the inhabitants of the town, not 
oply those who existed at the time of the grant, but 
those who might come in afterwards. Their conveni¬ 
ence seems to require that there should be a power of 
removal, and that the market should be holden in a 
place most convenient for the inhabitants. Considering, 
therefore, the general language of these instruments, and 
the convenience resulting from a power of reinovul, 1 
should rather infer that the original grant was in the 
usual form, than that it was cuntined to a particular 
place. 


Holroyd J. I am ot the same opinion. The de¬ 
fendant endeavours to set up a right in Lord Bradford, 
which he does not appear to claim. If Lord Bradford 
had a right to the market, I cannot conceive on what 
ground the corporation liad a right to pull down the 
old market-house and erect a new one. Lortl Brad- 
Jbrd does not object to the remov.a!; but the defendant, 

;i ^.irtatfrer. 
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a stronger, cluiining no right but that of coming to the 
market, i<cts up a riglit in Lord llradford which his 
steward disavows. It appears to me that the language 
of the charter confirming the markets, and the circum¬ 
stances relating to the nmrket-houses, afford strong 
evidence of the riglit of the corporation. As to the 
other point, this is a prescription claimed by the corpo¬ 
ration of the place who wjrc originally either inhabitants 
or persons who were to have jurisdiction over the in¬ 
habitants for the benefit of'the district. It is a general 
rule in the construction of charters, that such a pre¬ 
sumption shall be made ut res magis vaieat quam porcat, 
that i.s that the object of the grant shall be attained 
rather than deleated. Nothing is to be inferred from 
usage to cripple the grant. It will be found in looking 
into the luniks, as fur as my reeolltHrtion'goes, when a 
market by prescription is pleadcil by a corporation, it 
has been limited to a }uirtieular district: it is quite 
different in the ease <»f a grant to an indiviituai. Ill a 
grant to a corpor.'ition the probability is that they 
should have the privilege oi holding a market any wliere 
within the district ovt'r which ihi'y have jurisdiction; 
and this is more probable, iiiastniieh as the old charters 
are coueheil in very gi-neral terms, and are extremely 
short. On iheM- grounds, I am of opinion with my 
Brothers that the verdict is right. 


1817. 

The Kiko 
ColTEXlLL. 


I^l^d at tin; close of the case observed, 

that he did not recollect.tinv instance of the grant of a 
market within certain limits in a town. 

Rule ilischarjitth 
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Vlfursdjv, 

Mv. 6 th. 

AVhcrc coni* 
miknioncis, by 
ftneiu^Obure act, 
■Wfie cmpowei- 
cJ (inicr alU) 
to make roadi 
and to dftray 
the capencs by 
a rate on the 
set era! pro;jr:e- 
tctA, and they 
excciueJ their 
a.vatd as to the 
allotments be¬ 
fore the roads 
Vr'cre completed, 
or sulncient 
fends were 
raised Un that 
purpose: Held 
that llitv ni'^'it 
al'tei sv irds 
make a rate to 
defray ihe rr- 
pcnce of cisni* 
pletiuj; the 
roads. 


Haggerston against Dugmore and Others. 

'^JI^llOVER for goods. Plea, not guilt}'. The plaiu- 
tiiT wal an occupier of lands in the parish of 
liry Unii/loti in Cambridgeshire. The dcfciulants 
were connnissioners under attract for enclosing waste 
lands in that parish, and as such had distrained upon 
the plaiiitiflFs’ goods for a rate imjKJsed by them to 
elefray the expenct‘.s of completing the roads; and 
the w’hole questi^ turned upon the legality of that 
rate. The act of parliament passed in 1809 ; the 
commissioners made their atvard in iSii, the roads at 
that time not being completed : and before the making 
of the award, the expcnces attending the act were 
settled anil ailjusttd at n certain sum, including therein 
a sum ]',aid into the hands of the surveyor fur com¬ 
pleting the roads, (but which was admitted to be 
wholly inadequate for that jftirpose}. 'I'lic present rate 
w'as made in 1815 , four years after tlie execution of 
the award. At the trial before Abbott J. at the l;i.st 
assizes for tlic county ol Cambridge, it was conteiuUd, 
that the auih(,rit}’ of the coi.'imissioners ceased on the 
execution ol the award, and that they had no power 
to make tlie rate in t|uestion. The learned .fiMlge 
however thought that the vale was legally imposed, 
and nonsuited the plaintifil 


lilosset Serjt. now movetl to set aside the nonsuit. 
By the private act, the expences of forming, com¬ 
pleting, and repairing the roads, are to be raised in 
the same manner ns the cxpenccs of obtaiijing the act, 
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i. e. by an assessment on the several proprietors; and 
by the ninth section of Aic general cnclosare act (a), 
surveyors neglecting to complete the roads within a 
limited time are to forfeit 20 /. The defendants (be- 
'fbre they made their award) might have limited a 
time for completing the roads, and imposed a rate to 
defray the expcnccs of the same; but Slaving made 
their award, their authority, like that of other arbi¬ 
trators, is at an end, by their having fully executed the 
power committed to them. The commissioners are 
also empowered, in one partietdar case, to vcotify a 
mistake after making their award. As a special autho¬ 
rity is reserved to tliem in this one ca^e, it must bo 
inferred that (except in that io'^tance) the Iegi»latu>‘e 
meant their authority to cea?e v.ith the exi'oulion of 
their award. Tin' eluty of the eommissioners i-! not to 
complete all roads, but to examine w!;at the expcnce 
of compl(’ling such roads will I*e, and to make their 
a.sscssment accordingly, beltire they finally execute 
their award. 'I'lio cr)mnjis':!om'r-, in this cate ought 
to have delayed tlieir anard until tliey saw that the 
itioney levied was siifFicienl to defray liie exponec of 
completing the roads; but having inatle tlioir award, 
their pow’cr ceased with tin- excentinn of their au- 
lltority. 


1817. 

Haoccrston 

ngaintt 

Dl'gmore. 


L^d Eu.r.NBonofon Ci. ,1. I think that this non¬ 
suit was right. According to the argument, the com¬ 
missioners must have d laved making their iwanl to 
ascertain Uie boundaries for a length of lime, muil 
the roads were cither completed, or the exjicaecs ci 
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1 S 17 * completing the same could be ascertained; this would 
~ be most inconvenient, and #Dald greatly impede the 

HAOCcesroN , . ^ , fi j r 

njaiiist object of the act. 

DuaMOKC. 

BavlevJ. There is no distinct provision in the* 
act, to shew that the award on this subject must be 
rinal; and \hc construction contended for would be 
attended with most mischievous consequence*^ For 
if the commissioners are bound, before they make 
their award, to raise all the money necessary for com¬ 
pleting the roads, they must act in the dark. They 
are bound, too, if^pay over this money to the surveyor, 
before they execilEte tlicir award. If it exceed the sum 
actually expended, and the surveyor absconds, nhat 
becomes of the riglits of the public ? I therefore think, 
that as there is no express provision in the act that 
the award should be final, it follows from the nature 
of the subject that the power of the commissioners 
should continue until they had finally executed the 
duty imposed upon them, one part of which duty was¬ 
te complete the roads. 

HoLfioYD,!. The pow-f of the commissioners must, 
from the reason of the thing, continue till they have 
fully executed the duty imposed upon them by the 
act; till the roads have been completed, thc^ have not 
fully discharged their dutj', ami therefore their autho¬ 
rity is not finally executed. The argument (if of any 
weight) rather goes to affect the award of toe com- 

missionti's, that, to prove that they have executed 
their authority. 


/*Cf 
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R9E, on the Demise of Truscott, against 

Elliot. 

"p^JECTMENT upon a demise, laid the loth October 
for an undivided «}th part of an estate 
called Tr^ascome, in the parish of St. Stephen^ Brans- 
xoelL At the last assizes for the county of OmtvoaU, 
before. Burrough J. tiic case was thus: The lessor of 
the plaintilT claimed the premises in question as heir 
at law of one of two aunts of Jam, Wise. Jane Wise. 
being seised in fee of a moiety Trcgascomct by 
indentures of lease and release, (iStli anil 19 th JVb- 
vernier 1773,) previous to her intermarriage with 
Joseph Andrevif convej’ed the same to Josepb Andrews 
for life, with an ultimate remainder, after several re¬ 
mainders over, to her own right heirs. The marriage 
look effect; Jane Wise died in 1/152, in the life-time of 
her husband, without issue. After her death, one Henry 
Andrev:^ who was the heir of the other aunt of Jane 
Jfise, but claiming to be Jufit /f '/si'a sole heir, by lease 
and release, ( 30 th and ^ 1 st 1790 ,) conveyed his 

reversionary iutcresL in a moiety of Tregascome to Wm. 
Rogers in fee: and iwllilanj term foUowitjg, in pursu¬ 
ance of a covenant contained in that conveyance, levied a 
line sur cognizance dc droit come cco, &c. with procltm- 
titions. Joseph Andrevf died ill i a 14. The defendant 
claimed as the devisee of Wn. Rogers; anti upon tlic death 
Joseph Andre-jo took possession; and the only question 
was, whether an actual entry were necessary on the part 
of the lessor of the plaintifl' to avoid the fine so levied 
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by Hcuiy Andrcxk'. The learned Judge was oF opinion 
that such an entry was not necessary, and directed the 
jury toiBnd a verdict for the plaiutilT, with liberty to the 
defendant to move; and acctjrdingly, 

Gnselce now moved to set aside the verdict ami 
enter a nonsuit, on the 'ground that an actual entry 
was necessary; that here was an assumption of the 
whole by the party making the conveyance, and a fiiie 
levied accordingly, which it was clear might be levieii 
of a reversion; and the&e facts amounted to an actual 
ouster. And ||i||pperred to Peaceable v. {a). 
Doc V. Prosser Doc v. Perk-ius. (c) 

Lord EL.i.r.NnoKoi'<:ii J. 1 do nut see how there 
could be any assumption of the whole at a time when 
the party making the conveyance and levying the fine 
could not by })Ossibility have the possession of any |»art. 

Bayixv.T, 'i iic lit fcTiuMit wai not in actual pos¬ 
session iiiui! liiiii t! ere was Oiit any line levied 

after that ijeriod. 'i'he conv< \anco would ojK^ate onK 

on a nioiet\- of ihe estaii-: that i«. a nioiefv of a 

• • 

moiety, or o/.t -jbiiriii part. I do not litnlerstand how 
iherii Can be an actiuil ouster oi' a reversion. .J'hf 
principle ot licii;- v. Pokm i i- ti-.e same as this; 

I C . 

inefe it was he'd tliat if a hue be levied bv a person in 
venifi.ndfr, on actual entry i«: not nccessarv to avoid it. 

llulc n fuMt!. 
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Rhodes against Ainsworth. 

was an issue tried at the last assizes for the 
county of Lancaster^ and the question was whether 
the inhabitants of the chapelry of Milne iZuto, at their 
own exclusive costs aud charges, from time immemorial 
had repaired the chapel; the afRrmative of tliat issue lay 
on the plaintiff; and liU case having been closed, the 
defendants called a witness of the name of Milne, who 
being examined on the voir diri^ that he was an 

owner of a tenement in the chap^^^'iirhich tenement 
was then in the hands of a tenant, who was rated for 
the same and hud paid the rates, having agreed to pay 
his rent without any deduction, under a lease, of 
which many years of the term were then unexpired. 
The owner’s name did not u}i)icar on the rate, and he re¬ 
sided ut a con^it.lcrab!c distance from Milne Row, in 
the county of York. The witness was objected to by the 
phiiiitifi‘’s counsel on the ground of interest, and the 
learned Judge decided in their favour, and rejected his 
testimony, and u verdict was fouml for the plaintifU 


fridiiy, 

Nov. /th. 
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Topping now moved tor a rule nisi for a new trio! 
and relietl upon the principle established by the case of 
The King v. Kirtijhrd (a), viz. that to render a witness 
incompetent his interest must be actually existing at the 
time and not one that is*expected. In the present case 
Milne the witness had in fact no interest at all; he was 
seventy-five years old, resided far from the chapelry. 


and 


jfc) a .Ear/, 539. 
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and bad let his tenement on a lease the tenns of which 
could not be varied bj^he result of the action, and he 
was not and could jnot Ih^fdrt^be liable to any rate 
ibr the repair of the chapeL 

Lord Ellenboroii^ii C. J[. I am clearly of opinion 
that the witness had an interest in the event <d* the 
suit; he is interested in the value of that which is to be 
affected by. the rate, and that value will be diminished 
any permanent charge attaching to it. The rate in 
question is a pern^l^burden uii the estate; and every 
owner of adirectly interested in that 
which renderaS^IP^ valuable, if he should offer it 
as 811 object of siilbJ" I thcrcJbre think, that the learned 
Judge was perfectly right in rejecting the testimony. 

Bayley J. 1 am of the same opinion, and think this 
a very plain case. The question is, whether the witness is 
interested imuiedialely in the event of the .'uit: 1 think he 
is; noton tliegroumi of being alreatly rateil, but that his 
properly will bt? bunlenet! with a [u-rmuneiit charge. 
Tlie estate will sell ti>r more or less according as this 
burden attaches to it or and lherefi>re he had an 
i^ametliaie iiyerest in prcAcnliug the burden from 
attaching. 

Abbott J. 1 am ut the same opinion. Tlie owner 
of an estate is iiiti restt;d in every t|uestioii which can lie 
raised as to charging his cstath. 'I'lie quesUun to be 
tried uj>on tiiis is.sue was. whether the owners of pro¬ 
perty within the chapelry were liable to a charge of re- 
]>airlng tlie cluipel. If they •were so liable, the tenant 
could not afford to j>ay to die landlord so niuHi rent as 
B he 


1817. 


Rhode* 

e»aiiut 

Ainsworth. 
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he odienvisc would. The landlord therefore had an 
interest in shewing that tlic charge did lu^ attech on 
the inhabitants of the djapelry, *and ho was actually 
and therefore immediately inter<csted in removing this 
burdei)) and thereby improving the value of Ids estatoi 
The cose citeti by Mr. Topping a case of a mure 
occupier not having any permanent interest; there the 
party had not any estate of which tlic law could take 
notice. 

Holrovd J. I think tliis fligiidc nce was properly 
rejected. The (jue.stion nt the which went 

nut merely to nfl'ect the pregt^H|^the permanent 
value of the (^tatc. 'rhe (]ue»tion w^whether the inha¬ 
bitants of tlic ciiapelry were bound by immemorial 
usage to repair the chapel ; if tluy were, the effect of 
the verdict would be to (ix a pernmnent charge on all 
future inhabitants of the chaptdrv, and the rent of the 
owners ol property in that chsipelry would in future be 
tliminishcd in proportion to that charge. The w'itness 
tendered on the part of the defendant was an owner of 
property in the chupcirv, and as such had .an immediate 
interest in removing from that property a burden which 
went permaiieiitiy to diminish tlic value. It is not neces¬ 
sary that the u iinoss should be actually rated in order to 
render him incompeient: for the (]uestion is, whether 
he is a person coming to give evidence in a mattei 
in which he is interested; anj^ if he is, tlic law deems 
him incompetent. 


Rule refused. 



no 


CASES IN MICHAELMAS TERM 


1817. 


Saturday^ 

Kev. 8tli. 

In an action for 
adultery (letter* 
written by the 
wife CO tbc 
littsband, (while 
ItTing «part 
from each 
ether,) piorrd 
to hare been 
written at the 
time they bore 
date, and when 
tiiere wa& no 
reason to sus* 
pect coiluiion, 
are admissible 
evidence, with- 
oat sliewing 
distinctly the 
cause nt their 
living apait. 


TiiEiLAWNEY against Coleman. 

N an action for adtiltery, tried before Holro^dS, at 
the Middlesex sittings after last term, letters from 
the wife to the husband (while apart from each other) 
were offered in evidence by the plaintiff to shew that 
th^ lived oh terms of mutual affection. It ap> 
peared that they had been separated for six months 
only, and they had hved together some months be¬ 
fore the wife bect|iii|^cquainted with the defendant. 
The plaintiff haif^|^k a midshipman in the navy, 
and was a man in slender circumstances. The let¬ 
ters were proved to have been written at the time they 
bore date, and long before the wife was suspected of 
adultery, or was even acquainted with the defendant: 
but no direct evidence w’as given as to the cause of 
their living separate when the letters were written': and 
Gurney objected that they could not be received. But 
H(droyd J. permitted them to be read, and the plaintiff 
had a verdict. 


Gurney now moved fur rule nisi fur a new trial, on 
the ground of these letters having been improperly re¬ 
ceived in evidence; and he contendc'd that they ought 
not to have been read until the cause of the husband 
and wife living apart distinctly appeared. In the only 
case where such evidence was ‘received, lidwards v. 
Crock (a), the parties lived as servants in different fa¬ 
milies, and were therefore necessarily separated from 
each other: in this case, their separation is unaccounted* 
for. 


") 4 A'/. 39 . 


Lord 
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Lord EllenboROUGH C.J. 1 have no doubt that 
these letters were admissible evidence. What the hus¬ 
band and wife say to each other is, beyond all question, 
evidence to shew' their demeanor and conduct, whe- 
tlier they were living on better or worse terms: what 
they write to each other may be liable to suspicion; 
but when that is cleared up, that ground of objection 
fails: tliat was satisiactorily explained in the present 
case by proof of the letters being written at the time 
they bore date, mid long before any suspicion of the 
wife’s misconduct. 

Bayuev J. I think tiiese Idl^^Pllere properly re¬ 
ceived: whon it is once establisliR^hat the manner in 
which the hiisb:ind and wife conduct themselves to- 
w’ards each other, (when togetlicr,) is admissible evi¬ 
dence; it follows that letters, which in absence afford 
tlie only means of shewing their manner of conducting 
ilieinselvt's towards each other, arc also admissible. 
There may indeed, in letters, be an assumed affection, 
which dues not actually exist; but the behaviour of\^C 
parties thciiiitclvcs is open to the same objection; for 
they may (wlu u together) asbiune an appearance of 
aficcdon which has not any foundation in truth and 
sincerity. As to these letters, there is nothing to raise 
any suspicion of collusion, for tiiey arc proved to have 
been written at the time when they bear date, and long 
before any sus})icion tif the adulterous intercourse. 

Abbott J. There was very sufficient proof in this 
ease, that the letters were written at the time they bore 
date, and when no suspicion was entertained of the 
wife’s Skisconduct; and that being established, I think 

they 
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S.iiurdty, 

Trespass for 
hreakini! and 
entering coal¬ 
mines and tak¬ 
ing i»vay coats. 
Plea, actio non 
accrevit infra 
sex ann'is. *l'o 
which she 
plaintilf replied 
in the afGrma- 
tive. At the 
trial <<iMe*i- 
dence was given 
to slsew that 
the trespass 
was actually 
eommitted 
within six years; 
Held that evi¬ 
dence of a pro- 
Rtise to make 
. compensation, 
made by de¬ 
fendant before 
the commence¬ 
ment of the 
aettorf, and 
wheif he was 
threatened with 
an actii^ for 
taking away 
coals, was not 

,sufficien%to sup* 

port this issue; 
hy which the 
phintiff was 
fabund to prove 
the aiiirmative, tl 
runt of the suit. 


they were properly received to shew that the huaband 
and wife were living upon good terni«. 

HoLBovn J. concurred. 

Rule refused. 


Hurst against Parker. 

'J'RESPASS for breaking and entering certain coal¬ 
mines, and carding away coals, ist Plea, not 
guilty; 2 il, actio nol^ accrevit infra sex nnnos. 

'' 'V ' 

At the trial before Garrott! B. at the last assi 2 cs 
for the county of Salop, it appeared that the plain¬ 
tiff and defendant were owners of adjoining lands 
and coal-mines; that the jrlaintifFhaving recently com¬ 
menced working her mines, had discovered that the 
defendant had encroached upon her projrerty, and had 
carried away considerable quantities of her coals. The 
defendant had for many years (certainly exceeding six) 
been In the constant habit of extracting coals from his 
mines. No distinct evidence was given ns to the time 
when the trespas.s was coniniitted hy the defendant. It 
was proved, however, that before the commencement of 
the action the pUiintifF applied to the defendant for a 
compensation for the coals so taken away by him or his 
workmen, and threatened in case of rci'usal to com¬ 
mence an action; and that the defendant then promised 
he would make a proper compensation. On his failing 


ut he iiad a good cause of action within six years bcfoit the commtuce- 


to 
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to do tiiiiy the present action was brought. It was 
insisted at the trial, that this amounted to an acknow¬ 
ledgment of the cause of action within six years, suffi¬ 
cient to take the case out of the statute of limitations; 
but the leatTied Judge diought that it was only evidence 
of a cause of action subsisting at the time that the pro¬ 
mise was made, and not at the time of the com¬ 
mencement of the suit; and the plaintiff was therefore 
nonsuited. 


1817. 


Hurst 

trains! 

Parker. 


Richardson now moved for a new trial, and contended 
that the promise of compcnstml^ being made under 
threat of an action must be takc^j^s an admission that 
there was then a good subsisting cause of action; and 
he cited the cases of Hyeling v. Hastings (a), and Leper 
V. Taunton (6), to shew that a promisc4o pay created a 
fresh cause of action, and that at all events it ought to 
have been left to the jury to say upon the evidence 
wh^her the trespass were cotnmitted within six years 
or not. 


Lord Ellenborough C. J. 'J'Iiobc w'cro notions of 
assumpsit, where an acknowledgment of the debt is 
evidence of a fresh jiromise; but this is an action of 
trespass for an injury done to the plaintilT’s property. 
The only question is, on whom is the issue? Now the 
affirmative of the issue is on the plaiatiffi who says 
that the cause of action did accrue within six years; 
but what proof is there that it did accrue within that 
time? The plaintiff has only made out that tiic 
defendant acknowledged, uitliin six years before the 

(a) Ld ./ trifn . 412 . { h ) i6 420. 


coni' 
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cOTiilieneement of the action, a liability; and it is admits 
ted that there was no promise afterwards made: he lish 
fiuled ihWefbre in proving, that the cause of action ac¬ 
crued within six years before the suing out of the writ; 
and I therefore think the nonsuit was perfectly right. 


Bayley J. I think that there was no acknowledg¬ 
ment of a tre^ass committed within six years before the 
commencement of the suit. 

Abbott J. The utmost effect of the acknowledg¬ 
ment is, that the plaintiff* had a cause of action at that 
time, but he was bound to prove that he had a cause of 
action at a subsecjiicnt time, i. c. when the suit was com¬ 
menced ; that he has failed in proving. 

HoLnoYU J. * By the form of the pleadings the onus 
probandi lies on the plaintiff': he has taken upon him¬ 
self to prove that a trespass was committed witliin six 
years next before the cutnmencciiient of this action; 
and he has failed in such proof 

Buie refusctl. 


Saturday, SXEEL a^ahlSt SiMllll. 

Nev. 8th. 

Where the dc. first count of the declaration stated, that the 

cUration al- 1 r , 1 «. «■ 

legcd that the detenaant, on the ist of January 1817, was an 

owMer"of'the oversccr of the poor of the tovicnship of Stockport^ in 

townsliip of S., 

and it was proved that he had acted as such, and there was no evidence of overseers 
having heen appointed for the parish of S. ■ Held tiiat although the appointment was 
produced, and purported to he an appointment of the defendant as overseer of thep*.- 
rl'h of 5 ., this was no variance. 

Where an act of parliament, in the enacting rlause, creates an o/Tence and gives a pc- 
nalty, and i:t tlir. same section there follows a proviso containing an eaemption which is 
not incorporated with the enacting clause by any woids of reference, it is not necessary 
for the plaintiff", in suing for the penalty, to negative such proviso m his deel..rat)<)n. 

II The 
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the county of ChetteTf duly appointedy to wit, at* 
&C., and thereupon the defoidant allerwards^ to wit* 
on* &C.* at, &c.* and during the time which lie 
retained such appointment* did in his own name 
supply for his own profit divers goods* to wit* &c.* of 
great value* to wit* of th^ value of i oo/.* for tlie use 
of the workhouse of the said township for which he 
was and was appointed such overseer as aforesaid* 
against the form of the statute* &c.* whereby, and by 
force of the said statute* the defendant forfeited for hi« 
said oflence the sum of lool. The second count 
stated* that the defendant, on tlie ^ of January 1817 , 
was a person duly appointed in thlt respect* in whose 
bands the collection of the rates for the relief of the 
poor of the said township was placed by virtue of 
certain acts of parliament* and thereupon the defendant 
afterwards, to w'it, on, &c. at, &c.* and during the time 
which he regained such last mentioned appointment* 
did in his ov.ii name supply for his own profit certain 
other goods of great value, for the use of the work- 
house of the township aforesaid, for which he ytOA so 
appointed to hold rucli collection as aforesaid* against 
the form of the statute, &c. Third count* that the 
defendant was an overseer of the poor of the townsiiip 
duly appointed* and during the time which he retained 
such appointment did in his own name supply for his own 
profit divers goods for the iiiaintcnance of the poor of the 
township for w'hich lie w'as and was appointed such over¬ 
seer* against the form oflhc statute* &c. Fourth count, 
that the defendant ivas an overseer of the poor of the 
townsliip duly appointed, and during the time which 
he retained sucii appointment was directly concerned 
in supplying fur his own profit divers goods for the 
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uso of tbe workhouse of the township for which he 
was and was appointed such overseer, a^nst the fonu 
of the statute, &c. fifth count, that the defendant 
was a person duly appc^nted in that behalf in whose 
hands the collection of the rates for the relief of the 
poor of the township was placed by viftne of certain 
acts of parliament tlieretofore made, and during the 
time which he retained such appointment was directly 
concern^ in supplying for his own profit certain other 
s;oods for the use of the workhouse of the township for 
which he was appointed to hold such collection, against 
tlie form of the statute, &c. Plea, nil debet. 

This action was brought for penalties under the stat. 
55 Geo. 3. 0.137. s, 6 .(a) At the trial at the lost 

assizes 

(d'l By wliich section it !•; enacted, " That no chuuliwardcB or 
overseer of the poor, or other person in whose hands the collection of 
the rates for the relief of the pour, or tiic providing iur the manage* 
mentof th= poor of any parish, township, hamlet, or iiiaee, shall or may 
be placed, jointly with or inJtpeiident of sueh ehiiichwardens and 
overseers, or any of them, under t>r by riitiie of any act of parliament, 
shall either in hi-t own name, or in the name of any other prruon, 
supply.^or his or their ouii piofit any goods, materials, or provisions 
for the u.se of any w’oikhou.«c or othemise for the maintenance of the 
poor in any paiisl;, &c. fur wliich he or they shall he appointed as nirii 
during the time which lie or they shall retain such appointment, nor 
slulibe concerned directly or indirectly in supplying the same, or in 
any contract relating thereto, under pain of (urfeiling the sum of tool. 
with costs, to any person who shall sue for the .same in any of his 
majesty's courts of record at ll'eumimtcr : Fiovided nevertheless, that 
if it shall happen in any parish, &c. that 3 pcison competent and 
willing to undertake the supply of any ol the articles required for such 
workhouse, or for the use of the poor there, cannot be found within a 
convenient distance therefrom, other tlyn except some or one of the 
churchwaide-ns and overseers of the poor, or other person having the 
ordering. See. of the poor in such parish, &c., then any two or more 
neighbouring justices of tlic peace, [>roof theieof having been first dniy 
made before them upon oath, may by certificate under their hands and 
seals permit any one or more of such churchwardens and overseers, or 
such other person as aforesaid, to contract for the supplying of any ar¬ 
ticles which may be required for such workliouse, or otherwise for the 


use 
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assuM for Chester the plaintiff proved that defendant 
had acted as overseer, and produced in evidence the ap- 
pointeaent of defendant; which however purported to 
be an appointm^t of the defendant as overseer; (not of 
the township, as alfeged, in the declaraticm, hot) of the 
parish of Stockport: it appeared that Stockport waa a 
parish, consisting of several townships, of which one 
was the township of Stockporty and that each township 
maintained its own poor separately; there was not 
any evidence that there had been any appointment of 
overseers for the parish of Stockport. D. F. Joties for the 
defendant objected that although if the plaintiff had re¬ 
lied solely on the et'idence of tlie defendant having acted 
as overseer, it might liavc been presumed that he had 
been duly appointed; yet us the appointment was pro¬ 
duced, the plaintiff was bound by that, and then tliere 
was a variance between the declaration and the evi¬ 
dence; ibr the first, third, and fourth counts of the 
declaration alleged the delendant to be overseer of tlie 
township; and as to the second and fifth counts, tliey 
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use of the poor of such parish, &c. during the time %vhich he or they 
may retain such appointment; and such certificate shall be entered 
with the clerk of the peace; or town clerk of the county, &c. in which 
such person shall reside, and a copy thereof left with him; and from 
that time every person named in any such certificate shall he dis¬ 
charged from any penalty to which he or they would otherwise be 
liable under this act for supplying any such article^ or things as afore¬ 
said; and in case any action or suit for the recovery of any such pe¬ 
nalty as aforesaid shall be commenced against any person to whom 
such certificate shall have becn\;ranted as aforesaid, such peisun may 
plead generally that he was duly discharged from any liability to such 
forfeit by a certificate granted according to the provisions of this act, 
and upon due proof being given of such certificate, and of such entry 
thereof as aforesaid, the jury shall find a verdict for the defendant; 
and if the plaintiiT shall be nonsuited or discontinne, or if a verdict 
shall pass against him, or if judgment shall be had against him, on de¬ 
murrer, then the defendant shall have double costs. 

You I. * II 


were 
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were framed upon another clause in the act, which 
meant to provide for the case of persons, in whose hands 
money was placed, for the use of the poor, and who did 
not sustain the character of churchwardens or overseers; 
whereas here the defendant was overseer, and had not 
received any rates except in that character. The plain¬ 
tiff having established the charge rduting to the supply 
of the goods, the learned Judges directed the jury to fnui 
a verdict for the plaiutifl^ witlx liberty to the deCendaut 
to move. And accordingly 


JO. F. Jones moved for a rule nisi to enter a nonsuic 
on the ground taken at the trial; but the Court were of 
opinion, that as the a]>pointinent of overseers had al¬ 
ways been for the township, and not for the parish, and 
as the defendant had acted as overseer tor the township 
only, it might fairly be presumed tliat the word parish 
had been inserted in the appointment by mistake. 

Jones then moved in arrest of judgment, on the 
ground that the declaration hud not negatived the ex¬ 
ception ; it being a settled rule, that where in the same 
clause of a statute, which creates an offence and gives a 
penalty, there is an exception, such exception must be 
negatived, although it be not necessary to negative a 
proviso in a distinct clause; and he cited Spiercs v. 
Parker (a), and Gill v. Scrivens. (6) Now here the ex¬ 
ception is ill the same section, and forms part of the 
same sentence. 

Lord Ellknbouough C. J. I think there is not any 
ground for this objection. The sense of the enacting 


(«) 1 T. X. I4I. 


(i) 7T.Ji.27 
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<^«Me i| perfect and complete, and the proviso is so 
distinct, that several sections might have been interposed 
between that and the enacting clause, without any pre¬ 
judice to the sense. 'Hiere are not in this case any 
words of reference or of virtual incorporation, but this 
is a distinct and substantive proviso. On that ground, 
1 think, it was not necessary for a pluintifT to notice it 
in his declaration. 

Bayley J. 1 am of the same opinion. I cannot say 
that the proviso is jiart of the ssmie sentence; for if it 
had been omitted, the preceding sentence would have 
been entire. 1 admit that where there is an exception 
so incorporated with the enacting clause, that the one 
cannot be read without the other, there tlie exception 
must be negatived. The rule is laid down by Trcby C. J. 
in Jones v. Axon (a), “ that where the exception is in¬ 
corporated in the body of the clause, he who pleads the 
clause ought also to plead the exception: but when 
there is a clause for the beiuflt of the pleader, and 
afterwards follows a p'roviso, which is against him, be 
shall plead the clause, and leave it to the adversaiy^ to 
shew the proviso.” 

Abbott J. There is a technical distinction betweeii 
a proviso and an exception, which is well understood. 
All the cases say, that if there be an exception in the 
enacting clause, it must be negatived: but if there bp a 
separate proviso, it need not. Hie sections are not 
numbered on the rolls of parliament. Here are not in 
the enacting clause any words, such as “ except as 
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1817* liereinafter ]>rovitleil.” If any such words had been 

. introduced, it might fairly have been contended, that 

i^ahii the subsequent proviso was incorporated yvith the enact- 
ing clause; and then the objection might have been 
supported. 

Holkoyd J. The prohibition is general, and the 
penalty attaches upon the breacli: then follows a 
distinct proviso, that under particular circumstances 
the party shall not be liable. 

Rule refused' 


JSijv. lOth. 


Allex agahist Si*arkiiall. 


hawkerojen- DECLARATION stated that the defendant before 
ing a room in a tlie Commencement of this suit (he the defendant 

place, he not . • i \ , 

being a house- being a nawkcr) ilicl, by o})cning a certain room in the 
!lnd*that * Ot town of Holtf and by exposing to sale certain goods by 
Jfa“f o?bU*“** the said town of Half, (he the 

abode, and sell- ggid defendant not then being a householder there. 

ing there oy " 

retail, docs not and the said town of Holt not then beinc an usual 

thereby commit .. ” 

an offence with- placc ot his abode,) sell by liiinself certain gootls to 
joG, 3 .e. 4 i‘ wit, one cotton handkci'chicf, aiui one other liandker-' 
tJe sSi^n *** ®***®^» contrary to the form of the statute. Sec., whereby 

feThng mlirt be ‘^L'fendant became liable to p.ay 

by outcry, &c. for his said oflbnce tlie sum of ccA, and whcrcbv an 

or some mode , , , 

sale at auction- action hath accrued to plaintjff. See. See. Second 
count charged defendant with a similar offence, de¬ 
scribing him ns a trading person going front town to 
tawiy and travelling mth a horse. Third count charged 
the defendant as a hawker, with opening a room and 
exposing to sale. Fourth and fiftli count? were similar 

7 to 
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the first and second, with this dificreiicc, tliat it 
cliarged with selling by his servant. Plea, not guilty. 
At the trial before GibOs C. J. at the last assize 
for the county of Norfolk, the following vrere admitted 
to be the facts of the case: the defendant, a hawker 
and pedlar duly licensed, on the i8th July, 1816, 
opened a certain room in Holt, and sold therein by 
himself, by retail, one cotton pocket handkerchief 
and one other handkerchief, be the defendant not then 
being a householder 4 n that towm, nor such town then 
being his usual place of abode, but that the defendant 
did not sell the said goods by outcry, knocking down 
by hammer, candle, lot, parcel, or any mode of sale at 
auction, or whereby the best or liighest bidder should be 
the purchaser. Upon these facts, the learned Judge 
being of opinion, tliat the act only prohibited sales of 
goods by some mode of sale at auction, nonsuited the 
plaintiff^ with liberty to move to enter a verdict 
for one peiiuhy, if the Court of King’s ilencli should 
think the sale within the act. 

Frere Serjt. now moved accortiiiigly, and contended, 
that such a sale was within the 7th section of 50 G. 3. 
c. 41., by which it is enacted “ That it shall not be 
lawful for any hawker, &c., cither by opening a room 
or sho]), and exposing to sale any goods, b\' retail, 
in any town, ike. such person not being a house¬ 
holder there, or the same not being an usual place oi' 
his or her aboiie, or by any other means or device, to 
sell either by himself or herself, or by any auctioneer, 
whether licensed or not, bjcpker, appraiser, agent, 
servant, or otlier person, on his or her behalf any 

H 3 goods. 
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goods, &c. by outcry, knocking doom of hammer, emufUf 
lot, parcel, or any other mode of sa^ at auction, of 
whereby the best or highest bidder is, or shall be 
deemed to be the purchaser, and that every person 
vending contrary to such prohibition shall forfeit 
50/.” That this section of the statute crcatetl two 
distinct oflences: the first, opening a room, and 
exposing to sale by retail, in any town, &c.; the 
second, vending, by outciy, knocking down of hammer, 
&c. &c.; each of them being eqitali}' prejudicial to the 
interests of the resident traders. The object of the 
legislature was to prevent these haVkers from entering 
into a competition with the permanent traders of the 
place. 'I'lic whole clause is prohibitory, and the terms 
are very general, sale by retail, or by other means 
or device.'’ 


Lord ELi.iiiNnoRoLitII C . , 7 . tin looking at the 
clause, J think that the wc*:'ds by outcry, &c. or any 
other mode til sale at auction, govern the meaning of 
the whole. If i!.e c!au>e had stopped at the words 
any other means or <ie\ice, ’ an argument might have 
been raisetl, but the general scope is laboriously con¬ 
fined to outcry and sale at auction. 

BA^nLKV J. I'herc is not .any general prohibition to 
prevent those persons from selling, but only by those 
means specified in the statute. Now this delendant 
did not adopt any of the prohibitetl means. 

Abbott J. The clause is prohibitory, but the pro¬ 
hibition is confined to persons of a certain description. 
A hawker is one description of person, a person who 

S . sells 
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sdk by r^Btl is another, and '^neither must sell by 
auction.. 


Holkoyd J. concurred. 


Rule refused. 


1817 . 
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Haiirhy agamst Wall, Widow. Taaday, 

® ' K9v, xi(h 


^Y*'5SUMPSIT bj’ payee against maker of promissory 
note datetl October 12th, 1816, payable two months 
after date, and for goods sojd and delivered. At 
the trial before Lore! Ellenbcfrmgh C. J. at the Lon¬ 
don sittings after Trintii/ term, the defence was, that 
plaintiff'had executed a coiiiposition tleed. This deed, 
dated 20th October, 1816, was between the tlefendant, 
two trustees who were named, and the defendant’s cre¬ 
ditors, whose names were subscribed, and debts set 
against their names, and thereby the defendant assigned 
her effects to the trustees and the creditors, on receiv¬ 
ing, on a given day at a given place, a composition of 
2 S. 6d. in the pound, covenanted to release her. In 
the beginning of November this deed was sent to the 
plaintiff to be executed, who signed, scaleil, and de¬ 
livered it, but upon being asked to put the anumnt of 
his debt opposite to his name, he saiil he could nut, but 
desired the person who brought the deed to call again 
the next day; he did so, when the plaintitf refused to 
put any sum against his name saying that he expected 
the note to be paid. 'Flic plaintiff’ had indorsed the 
rote on the day it was drawn to Bnchie niul Co. his 
bankers, in whose hands it remained till after it had 
become duo and was dishonoured. There was no evi¬ 
dence that they had given any consideration for it. 
Beyond the amount of the note the plaintiff' was a cre- 


Where a cre¬ 
ditor signs, 
seals, and de¬ 
livers a com¬ 
position deed, 
although he 
does not set 
the amount 
of liis debt op¬ 
posite to his 
name in the 
deed, yet he is 
bound by the 
ternns of the 
composition to 
the amount of 
l;\.s then exist¬ 
ing debt. 
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ditor of the defendant for goods sold and delivered. 
The compositition upon the note as well as the other 
debt was ready for the plaintiff at the time and place 
stipulated by tlie deed. The learned Judge nonsuited 
the plaintiff And now 


, Campbell moved to set aside the nonsuity on two 
grounds: first, that the defendant never having put any 
sum opposite to his name the deed was never complete¬ 
ly executed. Secondly, that at any rate it could not 
extend to the note th^n outstanding in the hands of 
Buckle and Co. the indorsees. 


Per Curiam, i. Being executed in blank, it was 
executed for the amount of plaintiff’s debt whatever 
that might be. 2. Had Buckle and Co. bc'en indorsees 
for value, they would have been creditors of the de¬ 
fendant for the amount of the note; but they appear to 
be mere agents for the plaintifl^ and the defendant con¬ 
tinued indebted to him on the note when lie executed 
the deed. 

Rule refused. 


Tuesday, Wing against Mill. 

JV9V. iith. 


Where a pan- A CTION for work and labour as a surgeon and 

per, residing in jCX. .... 

the parish of apothecary. Flea, general issue. At -the trial 

^urinK*^Untss, a before Uolrot/d J. at the last assizes for the county of 
«rec*^trom tiTc* Leicester, it appeared that the defendant was overseer 

parisli of B., 

whetchewas settled: Held that an apetheeary, who had attended the pauper, may 
maintain an action for the amount of his bill againtt the overseer of B., who expressly 
promised to pay tiie same. 


for 
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for the parish of Silk WiUoughbjf^ and that this action 
was brought by the plaintiff to recover the amount 
charged in his bill for professional attendance on one 
Richardson a pauper, who during twelve months* illness 
(induced, not by any accident, but by gradual decay,} 
received a weekly allowance of four shillings from the 
parish of SiUc WiUmghby, which was the place of hit 
settlement; but during the whole of the plaintiff’s at¬ 
tendance on him, he was actually resident in the parish 
of Eastmiy where he died. After his death, the defend¬ 
ant desired the plaintiff to make out his bill to the 
overseers of IVillonghdtf parish, and said that he should 
be paid; and, upon these facts, a verdict was found for 
die plaintiff. 
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Copley Serjt. now' moved for a new trial. There was 
neither legal liability nor moral obligation to provide 
for the pauper while resident in Easton, and the subse¬ 
quent promise was without consideration, and therefore 
nudum pactum. The poor laws arc mere arbitrary 
enactments, and do not carry moral obligations beyond 
the lesal liability which in this case attached on tlie 
parish which was the residence of the pauper. 

Lord Ellknbouougii C. J. In this case both the 
legal and moral obligation obtain. The parish of 
jniloughby have by their wcrckly allowance admitted 
that they were bound to provide for the pauper; and 
the defendant, one of tlie overseers, after the pauper’s 
death, expressly desires the plaintifl* to send his bill 
made out to the overseers, and promises that he shall 
be paid. The case of Watson v. Turner {a) is decisive on 


(o) Bull . N . P , lap. 147.381. 


the 
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the subject, and 1 have no doubt that the plaintiff is 
entitled to recover. 

Baylet J. I am of the same opinion. If the pay¬ 
ment of four shillings per week had not been made by 
the parish officers of JViUoughl>y, Easton parish would 
have removed the pauper to the place of his settlement, 
and in that case the former parish must undoubtedly 
have provided him medical attendance. The conduct 
of the defendant as the overseer of IVilloughh . .i-nounts 
to an acknowletJgiiieiit on his part that the phiiui.Thad 
attended nt the defendant's wish, and upon his respon¬ 
sibility. I therefore tlunk lliat IVUUntghiy and not 
Easton was bound to inamtain the pau})C’r, and that 
the promise matle after Ids death is foiuuled on a legal 
as well as a moral consideration, and therefore nffiwds 
A good ground of action. 


Abbott and Holkoyd, Justices, concurred. 

Rule refused. 


i'jesJi:?. 

JV««. X I til- 


Guay against Gwenxap. 


t'pon the trial action on the case in the itaturc of deceit, t<i 

tort a verdict which the defendant pleaded not guilty, coming 

t^e*plaintiff" oit to bc tried at nisi prius, a verdict was found for the 

ferenceof pl^intif^ for the damages laid .in the declaration, sub- 

matters in dif- ject to a reference, 
ference. Tlie *' 
defendant 
claimed before 

the arbitrator a sum of money due to him upon the balance of an account, which was 
admitted by the plaintilT to be due. The award, without statine that it was made »f 
aad ronceming the premises, ditected a verdict to be entered for the idaintiff, with damages; 
Held that this award was sufScienc. 
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Bjr the order of nisi prius, all matters in diiFerenee 
between the parties in the cause were referred to 
the arbitrator^ wHl^ by his award, after reciting the or¬ 
der, directed a verdict to be entered for the plaintiff with 
•22241, damages, without stating that he made his award 
of and concfriiing the premises. By affidavit it now 
appeared tliat the cause in which the order of nisi prius 
was made was merely an action founded in tort, and 
that before the action tlic plaintiff was indebted to the 
defendant in the sum of 200I. upon the balance of an 
account, which was thc#subjcct of cnciuiry before the 
arbitrator, and admitted by tlic plaintiff' to be due. 

Sirhtfjj/i now moved for a rule nisi to set aside the 
award, and contended that the arbitrator having all 
matters referred to him Inul made his award as to one 
only, vi/. that which was tlic subject-matter of the 
action, ami having luul the balance oi'account expressly 
brougiit Ixfforc him, he ought to liave included that also ; 
there was ilier'-fiire a matter referred on which there was 
no arbitrament, and consfijucnily the award was void; 
ami he citeil If.iitihill v. liufidali. ^a) \ Barley J. Does 

not the award moan, that the whole sum due is 2224/. 
after settling all aecoimts between the parties?3 There 
is nothing on tin* lliee of the awanl to shew that the 
arbitrator has decided any thing beyond the subject- 
matter of the action; f<»r he has not awarded “ of and 
coiiccrniijg the premises.” If he hat! so done, it might 
perhaps be intended that he h:i£ determined all the 
matters submitted to him. But the present award only 
assesses damages to the plaintiff for the injury sustained 

\^) 8 *. 


m 
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in that action where the debt due to defendant coolcf 
not have ^ been the subject of set-oiF: and when the 
postca is delivered to plaintifi^ h^lpnay enter up his 
judgment for the whole sum awarded in that action; and 
upon the record it will appear tliat such damages were 
assessed for the consequences of the wrongful act com* 
plained of in the declaration in that cause, that is, in 
a cause where tlie defendant, by the form of the action, 
was precluded from availing himself of a set-off. And if 
the defendant w-erenow to bring his action for tl»e 200/., 
that judgment would certain!}' be no bar, and the award 
goes no further than to enable plniiitid' to enter up 
judgment and sue out execution in that suit, and does 
Hot adjudicate on any other matter; it is tlierefore void, 
not having decided all (but only one) of the matters re¬ 
ferred. 


Lord Ellenborougii G. ,T. I think that it suffi¬ 
ciently appears from the award that the arbitrator has 
decided concerning all the mutters referred to him, by 
ordering a verdict to be entered for the plaintiff in the 
action. That he may have done so is perfectly clear, 
and if he had used in the award the words de pre- 
missis, there would be no doubt on the subject. The 
award recites, that all matters in difference were refer¬ 
red, and the arbitrator then aw'ards a general verdict for 
the plaintiff, damages 2224L; the fair meaning of which 
is, that he found that sum due after settling all accounts 
between the parties. ^ 

Pa- Citriami 


Rule refused. 
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Others. 


I^J PON an appeal against a poor rate for the pai'ish 
of Wisbcc/if in tlic Isle of Ely^ hy which R, Shep¬ 
herd^ J. Usillf and F. Stexfcns were assessed %l. 8s. for 
the profits of a sloop called the Mm, and G. Patrick 
was assessed 3/. for the jirofits of a sloop called the 
Sene, the sessions confirmed the rate, subject to the 
opinion of this Court on the following case: 

Tile liarbour of Wisbech is several miles up the 
river, and the sea or sand approaching it is $0 shallow 
tliat small vessels only can get up to the town of Wis¬ 
bech, which is in the parish of Wisbech St. Peter’\i. The 
port of Wisbech comprises the river up to the harbour 
in the town and parish, aiul a portion of the bay with 
which it conimiinicatcs. Part of the port is not within 
any parish, and the reiuuiiulcr of it is in several differ¬ 
ent parishes in the Isle Fly, and the counties of CV»»- 
bridge, Norjbllc, and Fincoln. The John being too 
large to get up to the town, never was hi any part of 
the parish of Wisbech St. Peter's. Tlie usual birth of 
the John is in the bay at Sutton Wash, within the port 
of Wisbech, out of the parish of JVisbcch St. Peter’s, and 
about nine miles from the town and harbour of Wisbech. 
The words “ The Jofm o/' Wisbech” are painted on her 
stern, and when hailed at sea, she Answers by that name. 
In the usual course her cargoes are luishipped from the 
Johfi into smaller vessels at Sutton Wash, and frequently 
into vessels which have their Jiome in the parish of 
Wisbech St. Peter’s, and which are now rated in the said 


The owners of 
a coasting vessel 
are iialile to be 
rated in respect 
of the profits 
accruing there¬ 
from, in that 
parish where 
thev themselves 
reside, and 
where the ship 
is registered, 
and where her 
cargoes are 
usually received 
and delivered 
and her freight 
paid, and which 
is the liome of 
the vessel when 
unemployed, 
although at the 
lime of making 
the rate the 
si'ip was not 
actually within 
the parish. But 
they are not 
liable to be 
rated for a ship 
whicii was 
never locally 
within the pa¬ 
lish, although 
tlic profits be 
there received 
by tlie owners. 


rate. 
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rate. TIjo appellants, S/tep/ierd, UstUf and StevetiSt are 
joiot owers of tbe ship JuA», and Stevens is also the 
master, and all of them are resident inhabitants of tbe 
said parish of Wisbech Si, and carry on their 

business tliere, and the said sloop is registered at the 
custom-house in the parish of Wisbech St. Peter^Bf where 
her entries and clearances are made and signed. The 
freight for the cargoes of the John are usually received 
by the owners at thei|j^houses in the said parish of Wis¬ 
bech St. Peter'fi^ and the contracts for the ireights out¬ 
wards are also usually made in that parish, and the 
smaller vesssels f<>r conveying the freights from Suffon 
Wash to Wisbech are provided bv the owners of the ship 
John and paid for by theqji, and they charge for dry 
goods as one freight only on the delivery in the town 
and parish of Wisbech St. Peter's. an<l arc answerable to 
the consignees of the goods lor any loss or damage 
happening to the goods in their transit from tlie John 
lo the town aiul )):irish ol‘ Wisbech St. I\‘terSf where 
j hey are delivered: but, as to coal-, (the general cargoes 
of the Johtit) the delivery is usually at Sutton ll'askf out 
of the parish of IVishceh St. Peicr'i:, and where her 
voyage and liabilities end as to coals. 

The sloop the Ne/ie is a smaller vessel, and usually 
receives and delivers her cargoes in the town and 
parish of Wisbech St. Petfr's^, where her voyage ter¬ 
minates, but occasionally delivers goods and coals at 
Sutton Washf out of the parish where in such cases her 
voyage terminates. When unemployed, her home is 
in the to\vn and parish of Wisbech St. Peter^s, w'herc 
the appellant George Patrick., her owner and master, is 
a resident inhabitant, and carries on business. The 
sloop J^enc is registered at the custom-house in the 

parish 
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pa; ieh of Wisbech St, Peter's^ where her entries and 
clearances are made and signed. ** The Nene of 
Wish^K* is painted on her stern, and wlien hailed at 
l^a, she answers by that name. The contracts for her 
freights outwards are usually made, and the freights 
inward are usually paid in tlic said parish of Wisbech 
St. Peter^s. At the time the rat^ appealed against was 
made, the Nene was at Sutton Washy or at sea, and 
not within any part of the parish of Wisbech St. Petet^%. 

The question for the opinion of the Court is, 
whether the said sloops John and Nene, or either ol 
them, were or was at the time of making the said rate 
rateable to the relief of the poor of the said parish of 
Wisbcch Si. Pe/er’s ? 

Upon this case being called on, the Court intimated 
an opinion that the JbAn, never having been within 
the parish, could not be considered as visible property 
there; whereupon 


Hi 
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Scarlett and Hart, in support of the order of sessions- 
ubandoned that part of the rate, and proceedeil to 
argue, that the owner of tlic Nene was liable to be 
rated in respect of tliat vi'ssel, in the parish of Wisbech 
St. Peter^s. That ships are rateable, has been decided 
in several cases, {a) Then as to the place, in wltat 
parish could this ve^•scl be rated, if not in the parish 
of Wisbech St. Peter’s? That is the place of her domi¬ 
cile, and all her profits iu respect of which the rate is 
imposed are received tltcre. As to the circumstance 
of tlie vessel being absent from Wisbech at the time 
when the rate was made, that is immaterial, inasmucl . 

(?) A’. V. yciicv, 8 £.;s;, ard cascj ti’crc cite,’. 

a*' 
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as that is the place where her cargoes ore delivei'ed, 
where the freight is paid, and where she contributes 
to the local ability of the owner, who is a resident 
inhabitant of the parish. 

Gurnetf and Bevill contra, relied on the circumstance 
of the Nene not being locally within the parish at the 
time when the rate was made, and they cited It. r. 
Uonmrd (a), where an order of sessions was quashed, 
because it -did not state that the ship wjus locally 
within the parish at the time of the rate. Non 
constat, hut that the vc-scl might have been lost at 
that time. 

Lord ELi,ENi5or.orGH C. J. As the sljij> »as 

never within the purUh, 1 cannot consider the rule by 
which the Court has abided iji ail cases, viz. that the 
property should he locally within the parish, as at¬ 
taching upon her. 'Fliat vessel has never been locally 
or visibly w’ithin the parish, and therefore I do fiot con¬ 
sider her as rateable. As to the .Wwr, sljc is, said to 
have been out of the parish at the time when the rate 
was made, but I cannot say that we arc to nicuaurc bv 
a stop-watch tlic precise pt>>ilion of a ship fwhich is in 
its nature a machine of passage) at tJie lime when the 
rate was made. If such strictness were retjuired, it 
would be almost iinjiossihlr to jiiake a ship the subject 
of a rate. It appciirs to me to be sufficient to answ'er 
the purpose of tlic poor laws, that tlie parish in which 
the ship is :*ated is the domicile of the vessel, and that 
the profits derived from it contribute to the ability of 
the occupier within the parish. In all eases the profit 
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is t'^rnedt os to the bulk, out of the place. This vessel, 13 ^ 7 * 
as &r as can be predicated.of such a thing, yields a Thelma 

profit so as to answer the description of local and visible 

Saeramt. 

property wiUiin the parish. It need not be ascertained 
with precise exactness where the ship was at the time of 
the rate, in order to give validi^ to the rate; this parish 
was generally her home, and the vessel so far resided' 
tliere Uiat it could not be predicated of it, that it re« 
sided elsewhere; therefore it must be rated within that 
parish; it can be rated no where else. It seems to me, 
therefore, that the Nene was well rated in the parish of 
St. Peter's, 


BAYi.Ey J. I think that the Xeue was well rated in 
the parish of St. Peters : it has been decided, over :iud 
over again, and too often for us to disturb it now, that 
if property can be shewn to be available property in the 
parish w'here the owner resides, he must be rated there 
in respect of such property. It is found in this case, 
that the owner of 4 his vessel was an inhabitant of tlio 
parish, and also that the ship’s port was within this 
parish; she usually received and delivered her cargo 
there: then, if I may use the expression, where was the 
property domiciled ? Locally within the parish of St, 
Peter^s. It has been said, that the ship might be lost 
at the time when line rate was imposed; but it must be 
reroUected, that the rate is made in respect of by-gone 
profits, already earned iU that time, and therefore the 
loss of the ship could not interfere with the right ot 
the parish to receive this rate in respect of profits ante¬ 
cedently received. 


VoL. J. 


1 


AnaoTT 



114 

1817 . 

The Kino 

. afiMHit 

SBEtUtkSi 


CASES IN MICHAELMAS TJ HM 

Abbott J. I think the owner of the ship John 
not rateable in respect of that vessel, inaanuich as she 
was never within the limits of the parish; the rule 
being, that the property rated must be visible property 
within the parish. If the Court were to depart from 
this rule, I think it would create great uncertainty and 
conlusiou in this branch of the law. As to the Nene, 1 
think the owner was rateable respect of that vessel, 
as Sf. Peters, was the parish where her cargo was usually 
received and delivered, and which, when uncmployotl, 
was her home. Being a coasting vessel, she would net es- 
sariJy be often absent, but in the course of that em}))oy- 
ment she would often return to the parish; it inuy 
therefore fairly be said that this parish was her lioinc, 
just as the dwelling-house of a persoir travelling oii his 
necessary business may be said to be his home. Look¬ 
ing then at the general state and condition of this vessel, 
I think she must be considered as property locally visi¬ 
ble within the parish, and that her occasional absence 
is quite immaterial. 

Holboyd J. I am of the same opinion as to both 
points: as to the Nene, the owucr is rateil in resjjoct of 
profits, W'hich had been earned by biin, from a vessel, 
wlrch, under the circumstances, must be considered as 
v.',lLle property within the parish. In the case of The 
k’iffg JoncSf llicrr was no stateinciit that the ship was 
in the parish at the time of tite rate being imposed; 
bat that circumstance docs not, I Uiink, make any dif¬ 
ference in this case, inasmuch as Si. Pcicr’s was the 
home cf the vessel, and she must be considered as be¬ 
longing to this parish for the purpose of being rated. 



r« THfi Fcnry-EiauTH YfiAfi of GEORGE III. 


115 


The King against The Inhabitants of 
Bilborough. 

^PON an appeal against an order of two justices, by 
wliich John Tilfor^ his wife, and child, were re* 
moved from the parish of Ga^ford in the county of 
NiJttinghanif to Gilborough in the same ^unty, the 
sessions confirmed the older, subject to the opinion of 
the Court on the following case; 

Tlie pauper’s settlement in the appellant parish 
liaving been establisheil by evidence, it was proved 
that the father of the pauper subsequently made the 
follow'iug parol agreement with one IVdloughhij Smith : 
that Smith should teach the pauper to make stockings, 
during the year next ensuing, and should receive the sum 
of two guineas for such instruction; that the pauper 
should haver his earnings, arid }iay Smith for the use 
of his frame, needles, and other utensils, and for seaming 
.sucli stockings as tiie pauper siiould make. One 
guinea was paid :it the time, and the other guinea was 
to be paid by instalments of a shilling a week during the 
ctHitinuancc of the agreement. The pauper went to 
learn the business, and work for Smith in the manner 
specified, and continued to do so a year and a halJ^ 
during w'hich time he paid the second guinea at one 
shilling per week, and the stipulated pri'ie for the use 
of the frame, needles, and other utensils, and for seam¬ 
ing the stockings made: during this year and a luillj 
the pauper resided in the rcsjioiideiu parish. 


rhrrhc. 


I8I7. 


tVeinesdm, 

iV»v.iath. 


Wlicre Ly a 
parol contract 
tlic muster 
uirrced to teach 
the pauperU> 
make stockings 
rhiiiiig the year, 
J.ir wliich he 
•,va< to receive 
it\'o "iiineas, 
anJ tip; pauper 
•was to have his 
earnings, pay¬ 
ing his mister 
t(,r the use of 
tin; fi'-me, &r. 
ainl tin: pauper 
CiPitiif.-erl in 
the s rvifc a 
•. c 4! ainl 3 half: 
it. n..s holiien 
t’lat tl-.e pai-per 
tii.i not y;aiii a 
rc.'ttleinent by 
hiring and ser¬ 
vice. 
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Clarke, in support of the order of sessions, was 
stoppled by the Court. 

Herman, contr^ contended, that the pauper under 
the agreement gained a settlement by hiring and 
service for a year; and he relied on the King v. 
Bnrhach. (a) 


Lord Ellenborough C. J. In this case the pauper 
never contracted to serve the master; the only agree¬ 
ment was, that the master siiould teach the pauper for 
a year. In R. V. Bitrbach, there was an agi'eement on 
the part of the pauper to work for two years; that 
forms an essential distinction between the two cases. 


Per Curiam, Order of sessions confirmed, 

(i; 1 M. ir S. 370. 


U'cdneujy, Tile King against The Inhabitants of Ashby. 

Kav, iztli. rw 

DE-LA-ZOUCH, 


sessions, upon appeal against an order of 
justices, for the removal of Ann Sutton from the 


of this Court on the following case: 


The niasler of 
scfcral appren- 
ticcs, upon l:iz 

tes^'j^o^sed parish of Burion-ufon-Trent to the parish of A$hby~ 
a^rtn^lces* *'** confirmed the same, subject to the opinion 

without men- 
tioainf either 
their names or ^ 

number, tr> y. 5 -, but no assignment was ever made; the pauper, one of the apprentices, 
was afterwards hired hy y.S. ;-sa servant for fiity-one weeks ; and her former master, oc 
meeting her, eapressed his approbation of her having gone into the service of J. S ,; the 
sessions having found that there was not a particiilcr assent of the original master to the 
second service, and therefore the relation of ina--tcr and apprentice never subidstcd be¬ 
tween y. 5 . and the pauper, this Couit thought tiic sessions well warranted in that 
ecndusion. 

By 
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By ind^ture {June i6y 1804,) the pauper being ten 
years of age, was bound apprentice by the parish of 
Stretton-in-the-Fields in the county of Derby^ until 
she was twenty-one, to Messrs. Pilkinton and Webster, 
of Ashhy-de-la-Zouch, cotton-manufacturers, and con¬ 
tinued to work with them in that parish until 
vember, 1813, when tl^’ relinquished the manufactory 
and gave up business, having at that time a consider¬ 
able number of female parish apprentices, who wore 
a particular dress in their iimnufuctory. Previously to 
their relinquishing the business, Webster went over to 
Peele, one of the partners in another cotton-manufac¬ 
tory at Burton~upoii-2'rent, and proposed assigning to 
him the ajiprentices, but did not mention either their 
names or their number. Pcele having agreed to take 
them, an application was accordingly made by Webster 
to two magistrates in order to get the assignment com¬ 
pleted, but they objected that it could not be done 
without the consent of the several parish officers. 
Webster then U»ld Peiie that he was willing to execute 
as far as he had promised, but nothing further could 
be done than the verbal agreement before made, which 
was, that he Peele should have all the ir apprentices. 
The pauper was, at that time, with Pilkinton and 
Webster. About eighteen of these apprentices were 
sent to Mr. Pcele at dillerent times; with each party 
one of Pilkinton and ifebster's servants was sent to 
deliver them to the ove|;h>oker of Mr. Peete's manufac¬ 
tory : with s(»me, their indentures were scut over; with 
some, they were not. Msiny did not go to Mr. Pe€lf‘\ 
but went where they pleased, atul procured places for 
themselves. Afler it was found that the parish appren¬ 
tices could«no^ be formally transferred, the mother of 

I 3 the 
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the pauper applied to WSster to have her discharged^ 
The Kino ®® wished to get her a place elsewhere, and she went 

Tl^Wwbi- home to her mother, with }Vcbst^9 knowledge and 
Acmbt^ds^ia his permission, to get a place wliere 

ZoucH. g]jQ pleased. When she hatl been at her inotlu-ds about 
five weeks, IVcbsif r called at her mother's house, and 
finding that she had not go%into service, he recom¬ 
mended to the mother that she should take her to JJi/r- 
torif to Plee/e’s, where she could get employment. 
After she had been at hf>me about two months, the 
pauper went over to Peelers with another girl; no other 
person accompanied them, and they were in their ordi¬ 
nary dress, not that of Pilkinton and lVebster*s manu¬ 
factory, and their indentures were not taken with them. 
They were both hired as servants for fiftv-one weeks bv 

k m • 

the clerk or ft)reman of iVe/e’s works, who did not know 
that they were apprentices, and who told them at the time 
that they might come into the service; but if they did, 
they should be hired for only fifty-ono weeks. SliorlJy 
afterwarJs, Webster met the mother, and askc<l if the 
pauper was gone to Peelt '<, anti was pleast'tl at hear¬ 
ing slic was; and afterwards meeting the pauper, he 
asked her where she was; and on being told that she 
was at Peelc'ify he said that it was ll>e best thinir slie 
could do. In October last, Webster being applietl to by 
one of his apjirenlice girls, who was at Mr. P,-tie's, for 
her indentures, gave them to her, and at the same time 
sent to the pauper at Mr. Pceh^ her indentures, which 
were then expired, saying, « Take them to Ann Sutton, 
for they are of no use to me.” He also sent over at 
the same time the indentures of another girl who had 
been his apprentice. The pauper continued in the 


service 
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$ervice of Peek: until site was removed in consequence 
of l)eing then witli child. 

The C!ourt were of opinion that the pauper gained 
no settlement by the service with Peele^ considering 
that the facts proved did not amount to a particular 
assent on the puit of the original masters to the second 
^rvice) and consequently that the relation of master 
and apprentice between Peele and the pauper never 
existed. 


1817 - 

The Kiko 
agaiuti 
The Inhabi. 
tantc of 
A&H8Y>0R*I.A> 
Zoucu. 


Pt’fiff in support of the order of sessions, contended, 
that there wuh not any express assent of the master to 
the particular service; but tlmt the pauper w'as permitted 
by JVchsfer and Pilkinton to go to her mother and get 
a pL'icc; « here she pleased: and tlien no settlement was 
gaiiicd, according to The King v. Crediton. {a) At all 
events this wa> a question for the sessions, and they have 
expres>-ly determined that tlic facts proved did not 
amount to a particular ussenr ; and this being rather a 
question of fact than of law, their finding is conclusive. 
[I.ord F.Uenhuroitgh C. J. If we do not take all juris- 
dicliuii from the sessions, their finding cn this point 
must be conclusive. The new service was for fifty-one 
weeks, a different period than that for which the old 
service was to endure. It cannot therefore be consi¬ 
dered as a continuance of the old service. It is a dis¬ 
crepant service in all its particulars.]] 

Peake and Puller^ Contra, contended that Pilkinton 
and JVel>ster*s original intention of assigning all their 
apprentices (of whom the pauper was one) to Mr. Pet/e, 
coupled with the approbation subsequently expressed 


by 


(rt) iEast,s<i- 

I 4 
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The Inlwhi- 
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Zoicii. 


by Webster^ on hearing that the pauper had gone to 
Peek, and the delivery of the indenture, afforded the 
strongest evidence of an assent to the particular service; 
and they cited Rexv, Shebbear {a), JRea; v. Brad^me {b), 
JRex V. Lambeth (c), and Pcx v. Tke Holy 

Trinity in the Minorics (<f), and observed tliat in those 
cases the evidence of assent to the particular service 
Avas not so strong as in the present instance. 


Lord Ellenboiiough C. J. It has Ijeen cxprcs>ly 
found by the sessions, that this jiaiiper was not an aj>- 
prentice, and it appears to us most clearly that the 
prior service was not coiitinueil ; for when the appren¬ 
tice applied to come into-lhe service, she was told, that 
f.he should be hired only for fifty-one weeks, whicli 
shows that this was not a continuance of the old ser¬ 
vice. I think the facts of the case warrant the sessions 
in the conclusion at which they have arrived. 

Baviey J, I am of the same opinion. It was for 
the sessions to draw the conclusion. 'I’licy have con¬ 
cluded that the relation of master and apprentice did not 
exist, and 1 think they have drawn a right cunclusiou. 
The master, to whom the pauper went to be liircd, 
was never apprised of the relation of master and ap¬ 
prentice having subsisted: he hired her as a servant, 
which constituted a new and a different relation; it 
seems to me, therefore, that the sessions were well 
warranted in drawing the conclusion, that the relation 
between these parties was not that of master and ap- 


li) a A'//, 434. 

3 A. 603. 


( a ) I £ ai /, 73. 
{ r ) a A//, 431. 


prentice; 
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proidce; and if it were not, then the service of the 
pauper could not confer a settlement. 

• AhbottJ. I am of the same opinion. The sessions 
have drawn the only conclusion which penons of a 
sound understniiding could have drawn from the &cts 
stated. 


1817 . 

The Kjko 
arthsi 
Thclai»h»- 
tantt of 
AshbT'DE la- 
Zoucii. 


Holroyd J. concurrctl. 

Order of Sessions con Armed. 


Watson and Another against Medex. Thursday, 

Nm. 13th. 


'J’HE plaintiffs had sold to the defendant two parcels 
of goods at two different times, for the amount of 


Two parreU c7 
goods were sold 
at different 


which they had taken upon each sale a bill of exchange 
payable to them or order. The defendant afterwards vendee 

afterwards be- 

bccoming bankrupt, the plaintiffs proved under the coming bank- 
commission for the amount of tlie Arst parcel of goods, do«’proTc*d” 
for which they still held the bill of exchange. Tlje mlsslonffortlTL* 


other bill was at that time in the hands of a third per¬ 
son, having been lu^ociatcd by the plaintiffs prior to 
the bankruptcy, but shortly after the plaintiffs had 
proved it was returned to them dishonoured; where¬ 
upon they arrested the defendant for the amount 
of the parcel of goods for which that bill had been 
given. Sehoyn moved* to stay the proceedings, on 
the ground that the plaintiffs having made tlicir elec¬ 
tion to proceed under the commission for a part of 
their demand, could not since the passing of the 


amount of the 
first parcel, 
they then hold¬ 
ing the bill 
given in pay¬ 
ment for thr 
same; the hill 
for the other 
parcel having 
been ncgociaied 
by them piior 
to the bank¬ 
ruptcy, and 
being then ou:- 
standing was 
afterwards dis- 
hononred: 

Held that the 
vendors were 


not precluded by the ttat- 49 G. 3. c. I2i> s 14. fiom suing the bankrupt for the amount 
of the last paitci of goo js. 

49 3 * 
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49®* 3* <^*12** s. I4.(«) proceed at law for the ro» 
inaindor; and he cited Exp. Dickson (b) and Exp, Har- 
tlenburg (r), in the last of which cases the Lord Chancellor 
says, “ Before the late act, if your debts were of a differ¬ 
ent right or of a distinct nature, you might come in under 
the commission for one, and proceed at law for the other: 
but the act has now settled that.” I'he Court granted 
a rule nisi; and now Marrt/at shewed cause, and con- 
tetulcd, that the election to take the benefit of the coru- 
iitissioii was confined to the tiebt proved. 


Lord ELLENBonoi-GH C. J. 1 think that by the 
letter of the statute the election must be confined to the 
debt proved. 


Bavi.ey .T. The commissioners would not have 
allowed the plaintifis to yirove the other debt. As to 
that debt, at the time of the bankruptcy, they had not a 
complete right vested in them. The plaintifi’s prove 
for all they could .prove, and it depended entirely upon 
accident whether they could ever be in a situation to 
prove for the other demand. 


Abboti’ J. There is a manifest difference between the 
language of the two parts of this section; the first part 
enacts that the creditor who has brought any action 
in respect of any demand which arose prior tothebank- 
• uptcy, or might have been provetl as a debt, shall not 

[aj By whifh it h enacted, that it shall not he lawful for any cre¬ 
ditor who has brouttht any action af^ainst the bankrupt in respect of a 
demand which arose prior to the bankruptcy, or which mt^ht have been 
proved as a debt under the commission, to prove a debt under such 
jommission, &c. without relinquishing such action, and that the prov¬ 
ing or claiming a debt under such commission shall be deemed an 
election by the creditor to take the benefit of the commission with 
j-cspcct to the debt so proved or claimed. 

{'•) t Itosc'-i Cases in Banr.niptcy, 98. (r) It. *04.* 

* 3 prove 
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prove a debt under such commission, or have a claim 
of a debt entered upon the proceedings, without relin¬ 
quishing such action.” Upon this part of the section 
the decision by the Lord Chancellor in Exp, Dickson 
took place Tiie second part of the section says, that 
** tlie proving or clniniing a debt under a commission 
sliall be tieemed an election by such creditor with re> 
spect to the debt Bt> proved or claimedthereby, as it 
appears to me, tying up the election, and confining it 
to the particular debt so proved or claimed. 


mr. 


Watspn 

maiwst 

Mcdcz. 


Molroyo J. 1 am of the same opinion. As both 
these debts were incurred before the bankruptcy, the 
plaintifis might have recovered the whole in one action 
of indebitatus assumpsit; but as far as respects the 
question before us, 1 ibink this case differs from the 
case of a debt arising out of one entire contract, inas¬ 
much as the plaintiffs could only prove one debt and 
not the other, and then the sutute does not operate 
except os to such debt so proved, and as to tliat only. 

Rule discharged. 


Denby against Moore. 


Frida., 

A’ex'.'ntf:. 


A SSUMPSITfor money hatl and received. Pleas, first, An eccupipr ^ 




lands /'avinff. 


the gtnicral issue, and secondly, the statute of limita- during a 


ti6ns. At the trial before Baph'yi^ixt the last summer yeari)paid'to'^ 

assizes for the county of lor/-, it appeared in evidence, 

that the plaintiff fiir ten vears before, and also upon pro- 

‘ .■ » r petty ta.x, and 

the 8th day of Marche i 8 i 5 , had been, and was occu- full rent a:- 

It became due 
to the landlord, 

without claiming any deduction on account of the tax so paid : Held that the occupier 
could not reAver back/rom the landlord, any part of the property-ttx so paid. 

pier 
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pier of a messuage and farm, situate at in thr 

parish of Snaitk in the county of York, and rated »o 
the propertj'-tax for the same. Althoug:. the plaintift 
occupied the farm, one George Craven, the father-in- 
law of the plaintifli was the tenant to die defendant, 
but the plaintiff paid the rent for some 3*ears before 
Craven's death, which happened in November, 1812; 
though defendant would not allow him as his tenant, 
but would only give receipts to Craven. After Craven's 
death, plainUfi^ who was his executor, paid the rent 
until the ad Febnua^, 1815, when plaintiff and de¬ 
fendant agreed for the ftirm on a tenancy, under 
which plaintiff himself was to be tenant to the de¬ 
fendant The defendant received the full amount of 
his rent from the hands of the plaintiff, as and when 
the same became due, for the said premises so situate 
in Cozi'ick aforesaid, without deducting or allowing for 
the landlord’s property-tax charged upon the same, 
although the same had liocn and was duly paid by the 
plaintiff as such occupier, to the proper collector 
tlicrcof in that behalf appointed, from time to time as 
the same became due, up to the end of the assessment 
in 1814. 

No demand of, or application or request for the said 
propcriy-tax, to be paiil or allowttl or deducterd out of 
the rent, was ever made at the time of payment ed’ any 
rent as aforesaid, nor w-as any receipts from any collector 
ever produced, but the same w(^s paid to the defendant 
until the 13 th Marr/t, 1816. On the 13 th March, 
1816, the pluintift'paid to the defendant 112/. los. 
for half a year’s rent which had lK>come due on the 
zdi February, i8i6; am! at the same time demanded 

the 
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the h ndlord’s property-tax for the said premises for 
the l:tst twelve years, and afterwards for the last six 
years, but did not then or at any other time produce 
any collector’s receipt for the same, and that the de¬ 
fendant then and there refused to repay or allow the 
same or any part thereof, saying at the same time, 
that he never had allowed, nor ever would allow any 
property-tax, and the full rent without any deduction 
for. property-tax was then paid; but the defendant 
afterwards offered to pay the plaintiff the property-tax 
for the rent of xi'iL 105. then pay|ibie. 

On the February^ 1815, the plaintiff and de- 
lendant settled all accounts then subsisting between 
them, and the defendant then paid to the plaintiff 
106/. 9^. id., and the plaintiff then said to him, Now 
you and 1 have settled all accounts, both as executor 
and on your own account, and there is nothing more 
between us.” Defendant said, yes. The plaintiff proved 
no assessments later than for 1814. The plaintiff was 
the collector of the property-tax for the district in 
which the premises arc situate for two years preceding 
1814. The jury gave a verdict for the plaintiff, 
damages 65 /., subject to the opinion of the Court, 
whether the plaintiff' was entitled to recover for any 
part of the claim. If the Court shall be of opinion 
that the plaintiff is entitled to recover for the whole 
twelve years, then the present verdict to stand; if only 
for six years, then the verdict to be reduceti to 
43/. IIS. yd.; if they shall be of opinion that the 
plaintiff is not entitled 10 recover any thing, then a 
nonsuit to be entered. 


Jianoii'f 


1817 . 


Dembt 

agMMt 

Mo«ee. 
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Moure. 


Barrow for the plaintiff argued that where a man pays 
money for another, who is under a legal obligation to pay 
the same, assumpsit will lie; and he cited Moses v. Mac~ 
Jerlan (e), and Jenkins v. Tucker (ft),- the landlord in this 
case being bound to allow the property-tax to the tenant, 
and the latter paying it only to save his goods from 
being distrained, this must be considered ns a paj-ment 
bj’ compulsion; and Graham v. Fatih {c) is a decisive 
authority, that in such a case money had and received, 
is the proper form of action. 


Liilledale for the defendant. Between these parliec, 
the relation of landlord .md tenant never existed, 
and as between them there was no privity; the plaintifl’ 
must consequently seek his remedy against the person 
for whom he was agent, and on whose account he 
})aid the property-tax, i. e. the original tenant, ['llic 
Court here intim.atcd a strong opinion, that the fact 
of the defendant’s having rt ceivod the plaintiff’s monev, 
was sufficient to enable him to maintain this action,] 
IM/ledale abandoned this ground: ami contended, 
that by the 46 C?. 3. e. d?. Sc/ird. . 4 , 710.4. lulc q. {d)f 
liie plaintiif was dejirived <»f this remedy. The act 
iniving pointed out a specific mode of redress, i. e. by 
deducting the tax out of the next rent, the tenant 

(a) I Butr. 1009. (p) 1 N. R. 50. (r) 1 M. & A'. 61c. 

{di “ The occupier or occiipki.s of any land, &c., bring te*pcctiv>;ly 
tenants of the same, and paying the said duties, shaii deduct so much 
thereof, in respect of the rent payable to the landlord, as a rate of 
two shillings for every twenty shillings in the pound would amount to, 
which sum si/iR be deducted out of the first payment thereafter to be 
made on account of rent, and all landlords, &c. shall allow such de¬ 
ductions and payments upon receipt of the residue of the rent, and 
the tenant* shall be discharged of so much money as if the same lied 
been paid to the person to whom the rent was due. 


ought 
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ought to have adopted it; and having neglected so to 
do, he cannot avail lumsclf of the common remedy by 
action; and inasmuch as the statute provides that the te¬ 
nant shall be discharged of as much rent as the property- 
tax amounts to, tlie subsequent payment of that which 
ought to have been deducted as property tax, was a 
voluntary payment; but if that were not so, this is an 
agreement, which if carried into effect will operate as a 
fraud upon the revenue, and will contravene the object 
of the act; for the landlord is to pay two shillings in 
the pound upon In'! rent, and the tenant seven and a- 
lialf per cent, upon the amount of his rent; and suppos¬ 
ing the tenant to pay a clear 100/. to his landlord, and 
1 o/. to government, that is an atlraission of the tenant 
that tlie real rent is 110/.; and in that case the revenue 
ought to receive 11/. instead of loi.; and if the rent 
reserved in the tease w'as 100/., and not 11 o/., the te¬ 
nant's tax would vary in the same proportion; the 
revenue would therelbre be defrauded both in the land¬ 
lord's and in the tenant's ttix. In the course of his argu¬ 
ment he referred to Tinckler v. Prentice (o), and Clennell 
V. Read. {!>) 


I8I7. 


Dsn BY 
irrattia 

MOORC. 


Barro’js in reply. The tenant is permitted by the 
statute to deduct the tax out of the first rent, hut tint 
provision is for the benefit of the tenant, and not impe¬ 
rative on him; and the common law remedy (not being 

expressly taken away by the statute) remains. Tl«c 
* • * • . 

amount of this tax then having been paitl for the land- 
lorJ, who was under a legal obligation to allow it. it 
may be recovered back in this form of action. 
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Dcnbv 

agiUHSt 

Mooke. 


Lord Ellenborough C. J. I think m this case tlu 
action is not maintainable. The plaintilVwas certainly 
warranted in the payment which he at first made in re¬ 
demption of his goods, which, but for frucli payment, 
might have been distrained upon. But when he went 
with tlie money for the purpose of paying to his land¬ 
lord the nmtt rent which became due he ought to have 
then made the deduction. This, however, he did not 
choose to do, but paid the sum of \ol. more than was 
necessary. It was therefore quoad that sum a vohin- 
tary payment on his part. It docs not appear what 
might be the reasons which induced him so to act, but 
it was a voluntary payment. Whether the transaction 
between him and the landlord was fraudulent with re¬ 
spect to the property lax is perhaps not clear. I, how¬ 
ever, go on its being a voluntary payment, and I know 
of no principle of law which gives him a right to «>- 
cover back money so paid. It w'as liis own voluntary 
act which placed him in the situation in which he now 
stands. 


Bayeev J. On the discussion I am satisfied that 
this action cannot be uiainlaincd. The payment was 
made at a time when it was in the tenant’s power U) 
have deducted the sum in question. He must have 
known that he had a right so to deduct it. Know¬ 
ing this, he chooses nevertheless to make this payment. 
Then that is a voluntary payment which he cannot re¬ 
cover back by this action. But 1 think also, that he 
cannot recover for another reason. This was a fraud 

on the property-tax act. If the tenant had insisted on 

,6 

deducting the tax from tlic next rent that became due, 
the landlord might and probably would have raised the 

14 rent. 
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rent. And it seems to me, that the clause in the act of 
parlii.ment enabling the tenant so to deduct it was 
framed with this very view, viz. that tlie most improved 
rent for the land might thus be obtained, and be the 
sum on which the tax is payable; but if the tenant be 
allowed not to deduct immediately, but to go on paying 
for many years, and then to call on the landlord to 
repay him altogether, that will have a tendency to de> 
fraud the revenue. The tenant will thereby have a 
great advantage. If lie does not as in the case before 
the Court, deduct the lo/. it is an adtnission on his 
part, that the land which is let to him fur tool, is 
worth 11 o/. But if so, the government ought to have 
received t»/. per annum, and not lol. which they have 
done. And therefore on this ground also, 1 think this 
action not maintainable. 


1817 » 

Desbt 

against 

Moore. 


Abbo'J'1' J. The intention of the legidatnre was, 
that this tax shouhi fall Atirely on the landlord, and 
the act provides, that the tenant at the first pavnient 
shall have an opportunity of deducting the amount of 
the tax he had so jiaid for his landlord, and to prevent 
his being oppressetl by the landlord, the latter is sub¬ 
ject, by section 115., to very heavy penalties in case of 
refusal; and all contracts made I'or payment of the rent 
in ftill, witluuit allowing such deduction, are utterly 
void. As soon therefore ns the tenant has paid the 
property-tax, I consider Jl in cflvct as a pa^-meiit by liim 
of so much of the next rent due by him to liis landlord. 
But if it had been the intention of the legislature that 
a tenant should go 011 fur years paying the tu.x without 
claiming any deduetjon from the landlord, and then be 
permitted tp deduct the whole amount at once, I can- 
VojL. I. K not 
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T>bh»v 

taaitut 

Moovi. 


not Jielp liihdEing there would have been found in the 
propMly-tax act some clause to that effect. The case 
then stands thus; either the tenant must be conadered 
as having given so much money to his landlord; and if 
it be so, then he cannot recover bock money which he 
has so parted with; or he must be taken to admit, that 
the rent he paid for the land was less than tlie value 
which he ought to have paid, and then he would be a party 
to a fraud ion the government in paying less property- 
tax than he oufflit. I theretbre think he cannot recover 
in this action. 1 do not however, that the clause 
giving tlic power of deduction lakes awaj' all other re¬ 
medies. Ther-e may be cases suggested in whicli a 
tenant might recover, as if lue had not his property-tax 
receipts with him at the time when he makes the next 
payment of rent, and the tamllord, on being applied to 
immediately afterwitrd!!, should refuse to pay buck the 
money. 


Holkoyi) J. Tliis action cannot be supported : if 
it could, it would countervail the provisions of the pro¬ 
perty-tax act. Tile tux of two shillings in the pound 
is laid on the properly of the laiullor<i. 'I'he effect of 
enabling the plaintiff'to recover in this action would be to 
throw that tax on the occupier, '^i'hls is an action for 
money had and received. The first jiaymeiu of the tax 
by the occupier is a lawful payment: lie had a right to 
pay it in the first instance, and ncetlcii nut to wait till 
his property had been distraiiicxl upon before he did so. 
The statute directs that the tenant shall deduct the 
money from his next rent* Then that money is os so 
much rent already paiil to the landlord. If the tenant 
afterwards chooses to pay the wliolc rent, it must be a 

1X volun- 
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voluntary payment on his part as to the portion paid 
by him before* 1 therefore think that being a ▼ohin» 
tary payment ho cannot recover it back by this form 
of action. 

Judgmoit of nonsuit. 


GaAii4M and Another agaimt Alexander 
Henry, Robert Henry, and Maurice 
West. 

J^J^ARR YATon a former day obtaiueil a rule to shew 
cause why the judgment of outlawry as to the de¬ 
fendant Robert Henry, should not be reversed on his 
paying the costs of the outlawry, and. putting in bail in 
the action, and paying the condemnation-money, or 
rendering himself into the custody of the marshal. It 
appeared from the affidavit «u su]>port of the rule, that 
the three defendants were partners in trade, and that 
tiie defendant Robert Henry before, and at the time ofj 
and since the outlawry until the month' of last, 
resided in Jamaica; that in the year 1810 the plaintifis 
commenced the present action against the three defend¬ 
ants, and obtained judgment of outlawry against Merw- 
rice West and Robert Henry, and recovered against the 
other defendant Alexander Henry, who afterwards be¬ 
coming bankrupt, the |>laintifFs* judgment remained 
unsatisfied; that in the month of June last, this defend¬ 
ant came to this country, and wus, upon his arrival, ar¬ 
rested at the suit of the plaintilfs, upon a capias iit 
lagatum. 


K i 


1817 . 

Dsirar- 

ofmat,' 

Mooaa. 


Thursday, 
Nbv, 13 th. 


The defendant 
need not appear 
hefore he moves 
to reverse an 
outliwiy, and 
where l.c did 
no^ go or eoii- 
tiiiiie abro-d 
for the ptttpme 
of avoiding 
process, the 
Court will, on 
motion, reveise 
the outlawry, 
and order the 
recognizance to 
he taken in the 
alternative, and 
not for the pay. 
ment of the 
condemnat ion- 
money abso¬ 
lutely. 


Gmney 
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Gmahah 

(!gaii;st 

Dskkt. 


Qtw'nejf and 'JTadd^ now shewed cause. ihe tlcf- 
fendant must appear before he moves to reverse the 
outlawry; and they cited French v. Moore («)» and 
TidiTs Practice, p. 140.) and Sumerxillc v. Watkins {b ); 
and they said that this differed from a case where there arc 
not any other defendants; here the plaintiffs have pro¬ 
ceeded against the others, and have been greatly deluyetl 
by the iion-opj>carance of this defendant. If, however, 
the Court reverse the outlawry, it must be on tjjc terms 
of the recognizance, being taken absolutely for pay- 

iiient of the condcninatiun-monev; and they cited Mat- 

» * 

/ht'^cs V. Oihson (r), where /Micrcnrc J. said, *•' that 
tliougli the practice formerly was to lake the recog¬ 
nizance of bail in the alternative, yet that now it was 
settled to be taken to pay the condemnation-money 
only.” 


Mantjat in support of the rule. Though it be laid 
down in I'idd'a practice, that an outlawry cannot be 
rcvcr.ifti till the delcudant has appeared, yet that pro¬ 
position cannot be supported, for until the jutlgment 
be rcvcrsetl, no writ exists to which the defendant can 
appear; and he cited IIcssc v. Wood.(d) Secondly, 
It is in the discretion of the Court to say, whether 
the recognizance is to be taken absolutely, or in the 
alternative. In Graham v. Grill (e), this Court, and 
in IIcssc V[ood{f), the Court of Common Pleas, 
reversed the outlawry, upon tlic defendant’s putting in 
bail in the alternative, and as it is not alleged that this 
defendant absented himself for the puiposc of avo idin g 

{a', T/Vy V i’fw. 140. (J) 14 536, 

(t) ZErn.si:. (.-/) 4 rctt,.’/. 694. 

(f) I ?. T . <r £. { / ) 4 'Eimiil. 691. 

proccs.-. 
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process, the Court will reverse the outlawry upon the 1817 . 

usual terms, *. e, upon the defendant’s putting in bail —— 

. , , . Graham 

in the alternative. mamt 

lisHRr. 

Lord Ellenborough C. J. 1 do not see how the 
defendant can appear to a writ which Is now expired. 

The only question is, as to the terms on which the 
outlawry ought to be reversed, for this is a case in 
which the Court may exercise its discretion: it appears 
that the outlawry took place in the absence of the 
defendant; if a writ of error therefore had been 
brought, the outlawry w'ould be reversed as of course. 

I think that under these circumstances, the Court 
ought to direct the recogiiizanc to be taken in the 
alternative, the defendant not having absented himself 
to avoid process. 

Bavlky J. It is not stated, or even insinuated, that 
this defendant went abroad or continued there, for the 
purpose of avoiding process. 

AmioTT J. It is quite clear that the defendant 
would be entitled to reverse this t)utlawry upon writ 
of error; the Court may exercise the same power upon 
motion, and they may in their discretion direct in 
what form the recognizance should be taken; and I 
think that it sliould be in the alternative. 

Rule absolute. 


K .» 
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^ Grant aj^ahtsl Him.ton aiu' OtlR‘r>. 

I4:h. e* 


A ]-amekeepcr 
M!»s. authorized 
by his deputa¬ 
tion to seize 
irreyhound^ 
•etting-dugs, 
ferrets, and to 
do all things 
belonging to 
Che omre ot' 
gamek“cpcr, 
acroi'ding to 
tile direc(><>:is 
oC the acts ot' 
patlisiuciit: 
il'.ld tl)4t lie 
was not theieby 
au'.honzi.l to 
s-.-iz- houjid«. 


'J'llESPASS Ibr bratintr and crippling }'!aij)l:fTV 
dogs, ad Count, fbr seizing dogs. I’ica, net 
guilty. ad, Justification by one of the tl< li ntlants, us 
gamekeeper of the lord of the manor, nntU r a tJepu- 
tation by which he was appoinletl gamekeeper, w ith 
full power and authority, according to lltc dirccli(»ns of 
the statiiies in that case made and jtrovidetl, among 
other things, to >ei/e all such greyliounds sitting-ilogs, 
fertels, tran-itucL, ha\-b tir other nct-s snares or lugirtt-s 
for the taking, killing, or destroying hares or oiiter 
game, as within the precincts of the manor slionld be 
kept or used by any person not legally qualilk tl to kt'ep 
or use the same, and furtlier to do all things «iiich 
bt'Ionged to the oJfice of a gaineket‘jier, acror«ling to 
the directions of the said ;icls of parliament; and be¬ 
cause the dogs were trespassing on the manor, one of 
the defendants, as .such gamekeeper, and the other de¬ 
fendants in his aid and by his eoniinand, seizwl the said 
tlogs, &c. liepHcation, de injuria, Jtc. 

At the trial before Hat/hj/J, at the last sjiring nssi^'cs 


for the county of Yor/:, it was objected, tliat the de¬ 
putation did not authorize the gamekeeper to seiz< 
hounds, but only the species of dogs theriiii men¬ 
tioned. The learned Judge, howevei-, ilirccletl the 
jury to find a verdict for the plaintiff^ with liberiv to 
the defendant to move to enter a nonsnit. A rule nisi 
for that purpose liaving been obtained by Jfaine, in 
"Easter term last. 


Scarlett 



Scai!eU and Ilickardsou now shewed cause. The 
dopiit^i lion set out in the pleadings is sufficient to au- 
tliori'/'! the gamekeeper to seize these dogs, being 
houtx is; for though that species of dog is not expressly 
nami d, still as the authority is to do all things belong¬ 
ing to the ofHcc of a gamekeeper, according to the 
directions of the acts of parliament; and os by the very 
words of the statute 22 & 23 Car. 2. c. 25., a game* 
keeper, being thereunto authorized by the lord of the 
manor,'may seize all guns, bows, greyhounds, setting- 
dogs, lurchers,, or other dogs to kill hares or conies^ &c. 
&c., it follows that it belonged to the gamekeeper’s 
office to seize hounds (they being dogs to kill hares), 
and that he was well authorized for that purpose by the . 
concluding sentence of the deputation. 


ISi/. 

Gkant 

againit 

Hulton. 


Itaine and Williams^ contra. Assuming that the 
words of the statute, “ other dogs to kill hares,” are 
sufficiently large to enable the lord of the manor to au¬ 
thorize a gamekeeper to seize hounds, yet liere the 
deputation only mentions dogs of a specific description, 
without adding, other dogs to kill hares.” If then the 
deputation hod not contained any other general words, it 
is clear, that the gamekeeper could only be warranted 
in seizing dogs of the description there specifieil. The 
concluding words, ** authorizing the gamekeeper to do 
all acts belonging to his office,” must refer to acts dif¬ 
ferent from the seizing,of dogs; which was before dis¬ 
tinctly mentioned; such as the seizing of guns. If it 
were intended by these general w'ords to authorize him 
to take all dogs, what necessity was there for distinctly 
describing the species in the former part of the instru¬ 
ment? And upon the principle that expressio uniua 

K 4 cxclu- 
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(}RAS r 


HiaroN. 


exclu&io altcriup, it must l»e itilrrml i iutthf ifijisl: UtJ* 
meant to confine the gamekeepers’ j ov.er el s« !/in^' 
doffs to sucli as wvvc e.\pr»‘sslv ni ntioned in tin 


statute. 


Abboit X The -il sectii>n of sta,. 2; ix 23 2 

(. 25. directs that all loril'^. ol‘ inaiioi may autherizi 
their camckeepers ‘Mo sei/(‘ nine, ix'i \hiumds, 

srttiiiff doffs, lurchers, or other dons to kill haiv- o» 
conies, as within the precincts of such respcclivi' 
manors shall Iw used by any person who by this act is 
prohibited to keep or use the same.” This section, 
therefore, does not ^ive a general authority, but an 
authority to be exorciswl against such perstins ** who 
are by this act prohibited to keep, or use the same.’’ 
W c must look farllier. ihen-fore, to see what the })ro- 
hibiiiun is, and f(»r that puri^ose we nnist look to tin 
thir^ section, which declares that a!) per''i»n.s not 
having lands of inheritance of icc/. per aim. ,\e. areptr- 
sonsnot allowtii to keep any giin«, lx)W',greylu)nnds. set¬ 
ting dogs /errets, corny tlogs. Jurcin'r.-, h.iy-, nets, A'<.. 
hut arc prohihittd lo A*-/) or use the funu-."' lliir 
section then contains no prohibition again.-t keejiing or 
u.dng hounds. The gamekeeper, tiieielore, was not 
authorized under this act of parliament {which alone 
applies to this question) to seize hounds. In jHooAcf v. 
Wilkes {a) it was held, that a hound was not within the 
statute 5 Ann. c. 14. 

Per Curiam, Rule absolute. 


fa) iStrit. I lift. 



]>op:, on tlie several Demises of’ S. Wolfe, 
W. Wetton anil Juliana his Wife, J. Knight 
and Maiiv his Wife, John Myatt, Isaac 
Andeiuson, J. Wilson and Susannah his 
\\ .fe, and Sarah Mark, against Allcock. 

J^^.llXrrMKNT to recover one third part of premises 
at Standoit in the county of Stafford. Tlic de¬ 
claration contained counts on the joint and several 
demises of the respective lessors of tlie plaintiff on 
the i5thofM«j/, 1816. Plea, the general issue. At 
tlie trial at die last summer assizes, the jury found a 
verdict for the lessors of the plaintiff, subject* to the 
opinion of the Court on the following case: 

John ThorU'i) being seised in fee of the premises in 
question, by will (13th March, 1799) devised ^he 
same in tlie following worils: “ 1 devise all my 

lieredituinents in Standon, in the county of Stafford, 
unto my sister Klizahcth Thorlcif, and to her daugh¬ 
ters, Ann Sha-JL- tlie wife of David Shave, and /•fiances 
Thorh'tj, tlicir heirs and assigns, equally to be ilivided 
between and amongst them, share and share alike, as 
tenants in common and not as joint tenants, for and 
iluring the life of my sail! sister Elizabeth Thorletf; 
and from and immediately after her decease, then I 
devise tlie saiil thirti part of the aforesaid heredita¬ 
ments so deviseil to my said sister for her life as afore¬ 
said, unu» her said two daughters, Ann Sha-j} and Frances 
Thorleij, their heirs and .assigns for ever, equally to be 
divided between them, share and share alike, as tenants 
in common %nd no\ as joint tenants.” 


7 .ieidny, 
Nov. i 8 ih. 


A. dev!- ;a all 
li!.s l.cicdita- 
niL-n:s l<-) I-.;: 
•-i-tci E. 'T. Kilt'! 
to lier daugli- 
teri A. S. anti 
E. ■7'., their 
heirs and as¬ 
signs, equally 
to he divided 
between tiicir. 
as tenants in 
common, for 
and during tl:f 
life of £. T.y 
and after her 
death he de¬ 
vised the lliird 
pirt •* so de- 
vis'-J to ills sis¬ 
ter ior her lift- 
iS aforesaid,” tc 
A. S. uutlF.T 
in fee : lUid 
that ail tlu 
estate pas-^ed 
under tliis wii'. 
iiiid that the 
daughters A. S. 
and F. T. tool, 
a fee in two- 
thirds, with a 
remainder in 
fee in th^ otlier 
third part after 
the death of 
the mother. 


John 
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1317. John Thorlejf died on tlie 21st oF Scptnuher, 1802, 

without having revoked his will, leaving two sisters 

],jj. coheiresses at hov, him siirviviiiff, uarnelv, the said 
Allcock. . 

Elhaldh Thorlcy mentioned in tlic said will, ami 
Monf the wife of John Marc. 

1 'i'anccs*^'ho 7 -Ii!f afterwards iiUcrmai'ricd with John 
Alroch, and in Mkhadnias term, 1807, Klizabeth 
I'horlcjf, David Shaxv and Ann lus wife, and John 
Ab’wk and I'ranccs his wife, levied a fine siir connzance 
dc droit come ceo, See., with proclamations of the 
premises, and <leclaretl the uses as to one moiety to 
the joint appointment of Shaw aiul wife, and in ilefiuilt 
thereof to Shaw and wife and the survivor, and the 
heirs and assigns of such survivor, and as to the other 
moiety,' to Alccck and wile in the same manner. By 
deeds of lease and release (23d and 24lh of MareJt, 
1816), Shaxo and wife in eonsideration of i8cc/. ap¬ 
pointed the premises to Ahovk in fee. 

John Mare ami his wife died prior to 1809, 

leaving seven daughters them surviving coheiresses of 
the said Maiy, namelv, Elizahclh married to Samuel 
IVoolfl't both now deceased, whose son and heir Samuel 
fVool/e is one of the lessors of the plaintiff; Juliana^ one 
other of the lessors of the plaintiff; Mart/, one other of 
the lessors of the plaintiff; Ann, now deceased, married 
to John Mt/alt, one other of the lessors of the plaintifi', 
and who is tenant by the curtesy of England, of all the 
real estates which belonged to tjic said Aim ; Hannah, 
now deceaseil, married to Isaac Anderson, one other of 
the lessors of the plaintiff, who is also a tenant by the 
curtesy of all the real estates which belonged to the 
said Hannah ; and Susannah, and Sarah, the other two 
lessors of the plaintiff. The said Elizabeth Thorley, 

died 
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died on the loth day of in the year iBi6, and 
during her life, and bcibrc the daj' of the demise laid in 
the declaration, viz. on the 19th and 2oth 1^15* 

the lessors of the plaiiitiii^ in due form, made an entry 
on the premises in question to avoid all fines before then 
levied thereof. The defendant then and fPom thence¬ 
forth continued to be in possession of tlie said premises. 
The question for the opinion of the Court is, whether 
the lessors of the plaintiff be entitled to recover one 
third part of the premises devised as aforesaid by the 
will of the said John Thorlcy, If the Court should be 
of opinion that the lessors of the plaintiff are so entitled, 
then the verdict is to stand as entered ; but if the Court 
should be of opinion that they are not so entitled, then 
a nonsuit is to be entered. 


I8I7. 


Doe 

against 

Allcock. 


Tf. E. Tuunlttny for the lessors of the plaintiff, contend¬ 
ed that the estates which j>assed by the devise toElize^ell: 
77 /£»7<7 /’s daughters, their heirs and assigns, were estates 
pur autre vie, for the life of Elhahcih Thorley, as 
tenants in common, with a remainder in fee to them 
as tenants in rominon in one-third, leaving . two- 
thirds to dccend to the testator's heirs; the conse¬ 
quence of which construction was, tliat as to two-thirds 
the testator died intestate, and then the lessors of the 
plaintitl^ who represented one of the coheiresses, would 
l>e entitled to half of that of which the testator so died 
intestate, that is, one,third of the whole. It is a 
general rule that the heir is not to be disinherited ex¬ 
cept by express words, or by nccessarj* implication. 
From the subsequent devise in fee to the daughters of 
the one-third, it will be argued that the testator in¬ 
tended to dis})osc of the whole of his property; but 

that 
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that is ail extremely lioubtfiil and conjectural con¬ 
struction. There is nothing appearing on the whole 
of the will taken together, from which it can be infer¬ 
red that it was the clear and undoubted intention of 
the testator to dispose of the whole of his property. 
The words “ during the life of my sister E. T/torlej/* 
must of necessity qualiiy the degree of interest given to 
the daughters; for if those words arc to be taken as 
respecting the jieriod of division only, the two daugh¬ 
ters will be tenants in common in two-thirds of the 
estate only during the life of the mother, which could 
nut hare been the intention of the testator, inasmuch 
as when he devises over the one-third ffiven to the 
mother, he says that the daughters shall take that as 
tenants in common, and not as jointenaiits. 

PrcsloNf contra, was sLopjied by the Court. 

Lord Ellenuououoh C. J. If we begin at the last 
part of this will, we shall find a clue that will guide us 
ill the explanation of the whole. Nothing is more clear 
than that the testator intended to give his sister Eliza^ 
heih an estate for lift' in one-third, and that alter her 
death the oiic-thiril part, so dci'ised to her Jin' lifi\ 
should go to the daughters in fee; then ns to the 
remaining two-thirds, there are words competent to 
give the daughters an estate in fee in that part of the 
estate. The testator lias thrown together a heap of 
words, the sense and meaning of Avhich he did not 
clearly apprehend; but although the. language of this 
will is confused, and the words arc scattered in such a 
lid taken in the order in which they stand, they 

lessors of tlKY any meaning; yet in favour ^f common 


sense. 
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sense* we may take the liberty of transposing them 
according to that order wliich wc may fairly suppose 
the testator would wish to have adopted* and by 
which w'c can best effectuate his intention. The 
labour of the argument has been to make the testator 
dispose of only one-third of his estate, and thereby to 
compel an intestacy as to the remainder; whereas, 
his meaning evidently was to dispose of the whole. 


I8I7. 


Doe 

against 

Allcock. 


Abbott J. (ct). 1 am of the same opinion. The 

argument of the learned counsel for the plaintii}.s 
rejects altogether the meaning of the testator. Ac¬ 
cording to his construction, the conse<jiience would be 
this* that the daughters, after the tleath of the mother, 
wSuld have just half us mu(*h as they would Imvc 
during her life time, 

lIor.Ttovn . 1 . If this will is taken by parts, I think 
we shall be able to carry the testator’s intention into 
effect: First, he ilevises the premises to Elizabeth 
ThorLy, then he goes on, “ and to her daughters, 
their heirs and assigns.” From a subsequent part 
of the will it appears that the estate here devised to 
JG. 'Iltorletj was an estate for life in one-third part of the 
premises; the daughters, therefore, would take a fee 
in the remaining two-thirds. The will then proceeds 
thus: “ equally to be divided between them as tenants 
in common* and not a.^ joint teiuuits, for and during 
the life of £. Thorley .•”* these words shew Iioav the estate 
was to be enjoyed by the mother and daughters during 
the life of the mother, namely, as tenants in common : 
and lastly, the testator gives a remainder in fee t<i the 


daugb- 


y.) v J. was absc^’t. 
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1817 " (laughters in that part of the estate which he bad 
before devised to E, Thorley for her life. By reading 
aiaimt ^.Qrds “ to be divided between them as tenants 

Ai.lcock. 

in common during the life of J 5 . Thorl^'* as in a 
parenthesis, the whole is made clear and intelli¬ 
gible. By this constrnetion the testator disposes of 
the whole; but it has been said, that this will have 
the effect of making the daughters tenants in common 
in the two-tliirds only during the life of (he mother, 
and that thb was not in the contemplation of the 
testator; but there is nothing to shew that he in¬ 
tended that they should be tenants in common in the 
two-thirds after her death. And if the words “ for 
and during the life of E. Thorle^* were to be con¬ 
sidered as restraining and qualifying the interest whilli 
the daughters were to take, the clear intention of the 
testator would be altogether defeated; for it is manifest, 
that he never intended to die intestate, as to any part 
of the property. 

Judgment of nonsuit, (n) 

(<») See Dot d. Wiilis V. Martin, 4 T. X. 39. 


T ntiday, 
Nov. iStlk 


Everth and Another against Tunno. 


A ship vrt* per- A SSUMPSIT upon a valued policy of insurance, sub- 

mittedbyah- jCX . , , , i- , , ... 

c^nce to proceed scribcd by thc defendant, and cnccted by ^ic 

anTt^'nato plaintiffs as agents for Dttboi^ and Co. of Danizig^ 

to thTd^rtiil^^ owners of the ship, upon ship and freight. The voyage 
ftom*whkh*^'e »*tstired was at and from liourdeaux to London, war- 


departed. The 
vesselproceeded 

on her voyage from D, to L., and from L. to B.i Held that slic was not protected by 
the licence on a futtliet voyage from B. to D. 

ranted 
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ranted with a British and French licence. At the trial 
befoFC Lord EUenboraugh C. J. at the I^ndon sittings 
a£x»T Michaelmas texTOt 1816, a verdict was found for 
the plaintiff, subject to the opinion of the Court upon 
the Ibllowing case: 

The ship sailed from Dantzig for London in the 
month of October, 1811, and previous to her sailing 
Dubois and Co. procured the following licence, which 
was granted by Napoleon as Emperor of the French, 
and the material parts of which were as follow : 

Valid for one voyage only, including the going and 
returning. We do authorize, by the present special 
licence, tlie Dantzig ship IVinthout to set sail and dc^part 
from the port ol' Dantzig, and proceed to the destina¬ 
tion of London, M’ithout ht'r being'ln any manner liable 
to any hinderance to the going out, to the navigation, 
and to the entrance of the said ship. We understand, 
first, that the said ship may, on departing from the 
said port, be loaded with grain, flour, anil other pro¬ 
duce and merchandize of the soil, of which the export 
is not prohibited. 2diy, That the said ship sliall have the 
liberty either to come back direct, and in ballast, into 
ttie port of departure, or, ofter having sold her cargo 
of grain, to enter into one of the ports of Nantx or of 
Bourdcaux, either in ballast or with a cargo consist¬ 
ing of certain articles specifictl in the licence, sdly, 
'I’hat she may load in the jxn ts of Nantz or Bourdeaux, 
and to the destination of that from which she departed, 
silks, wine, brandy, clotli, and otlicr produce of French 
soil and industry. Be it finally understood, That the 
said ship shall not navigate to any other destination 
tlian tliosc precediugly iudicated. 


I817. 


Evestb 

against 

Tunmo. 


With 
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With this licence the ship sailed from Dantzigi and 
arrived in Lontiony where she remained till February^ 
1813. A British licence was obtained, and a charter- 
party entered into, which are immaterial with reference 
to the point on which the Court ultimately pronounced 
their judgment. The vessel then sailed from L/mdotiy 
and arrived at Bot{rdf:au.r in March^ *813, with the 
French licence on board, and the latter end of April 
was seized by the French government. On the 25th 
Juncy 1813, the plaintiil's, by notice in writing, aban¬ 
doned to the defendants and the other under-writers on 
j->oiicy the ship and freight, and demanded payment as 
for a total loss, 

'I'he question for the opinion of the Court is, whe- 
ilun- the ]>laintiffs are entitled to recover; if the Court 
should be of opinion that they are entitled to recover, 
the verdict to stand ; if they are not cntillMl to recover, 
a nonsuit is to be entered. 

Tvthhh for the plaintiff. The warranty in the policy 
that the ship should have a French licence has been 
complied with, and although that licence is to continue 
in force for one voyage only, including the going and 
returning; still as it authorisc<1 the ship to go from 
Dantzig and to proceed to the destination of London^* 
and by the second clause the ship is to have liberty to 
go to the port of Botirdeauxy where, according to the 
third clause, she may load and proceetl to the destina¬ 
tion of that from which she departed, it is clear that the 
licence contemplated London sis the port of destination 
from which she last departed. The French government 
had three objects in view; first, not to import into their 
own country the produce of English industry; secondly, 

*3 to 
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to import naval stores into France t lastly, to export to 
Ettgland French produce. By construing the licence 
so as to protect the voyage from Bourdeaux to Ijondon, 
the Court will be giving cSiict to that which appears to 
have been the manifest object and intention of the 
licence. 

Gurney^ contra. The question depends entirely upon 
one line in the licence, viz. “ valid for one voyage only, 
including the going and returning.” If there be any 
ambiguity in the third clause of the licence, this fully 
explains it; it shows distinctly that the voyage was to 
commence and conclude at Bantzig. H<? was then 
stopped by the Court. 

Lord Ellenboruugh C. J. The terms of the 
licence, ** lor one voyage only^ including the going and 
returning,” are decisive of this (piestion. When the 
licence speaks of the port from which the vessel de> 
parted, generally, it must mean the port from which tlie 
ship originally departed in the commencement of her 
voyage. JJantzigy therefore, was the terminus a quo, 
and the terminus ad quern, it was the port of departure 
and the port of ukiinute destination. 

Per Cm'iam, Judgment of nonsuit. 


V«>T.. I. 
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Tuetiic-., 

A'-w-. i8th. 


Nesham and Others Armstrong and 

Another. 


In in action on 
the staf. c 2 G. 
c. l.io. to reco¬ 
ver the value of 
premises felo¬ 
niously destroy¬ 
ed, hi ought 
against the hun¬ 
dred by several 
part nets in 
trade, thice of 
whom being 
present when 
the tarr was 
comoiitttd, one 
only gave in his 
cxan'iin iti rri 
upon oath, 
witlrout stating 
that to the hest 
of his bclict the 
otheis t>i<i no 
knowledge uf 
the person who 
committed the 
fact : Held that 
that wai not 
sufficietit. 


DEBT by yesAam, Moinnstm,, BisSt Bechnith, and 
others, being partners in trade, against two oi 
the inhabitants of the hundred or ward of Easington 
in the county of I>nrkam, to recover damages which 
they had sustained by the felonious demolishing of a 
stable and two staiths of the plaintiffs, by a number of 
{lersons riotously assembled together. The first tw.> 
counts of the dc'ciaration were framed upon the i G. i. 
sfaf. 2. r. j. the Riot Act, for an injury to a 
stable and goods therein; but no question arose on 
these counts, as it was admitted that the plaintiffs werc 
entitled to a verdict and judgment thereon. The third 
^nd the remaining counts of the declaration, wert 
framed upon the 52 G. 3. r. 130. The third count 
stated that divers persons, to the number of twelve 
and more, did unlawfully, riotously, and tumultuously 
assemble together, in disturbance of the public jicacc, 
and being so assembled, did unlawfully and with Ibrce 
wholly demolish and pull down a building of tlii' 
said plaintiffs, to wit, a stnith in the township aforesaid, 
in the hundred or ward and county aforesaid, of groat 
value, &c.; and which building was, at tha time c>t' 
demolishing and pulling down the same, used and 
employed by plaintiffs in the carrying on of the trade 
of plaintiffs as colliers, in contempt, &c. to the damage, 
&c. atwl against the form of the statute, &c.” The 
plaintiffs then aver, that one of the plaintiff, G.JtMnson^ 
within two days after the damage done to the plaintiffs 
by such ofienders, gave notice of the said offence done 
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and (M>inmitted to the said deteildants, then and there 
being inhabitants of the township aforesaid, in which 
said township the last-mentioned ofiencc and fact were 
committed, and within four days next after such notice 
so given as aforesaid, the said G. Bobinson did ^ve in 
his examination upon oath before, &c. of and concerning 
the committing of such offence, and thereupon swore 
before die said justices, that lie tlie said G. Bdbinum 
did not know the persons that committed such oftence 
or any of them, according to the form of the statute, 
&c. whereby an action hath accrued, &c. The fourth 
count was for the injury of beginning to dcmolkh and 
pull down the same erection or building; the fifth 
count, for demolishing and pulling down; and the 
last count for beginning to demolish and pull down 
anotlier building of tlwe plaintiffs, to wit, anotlier 
staith situate, &c. of great value, &c., in which build¬ 
ing, at the time of demolishing and pulling down Ute 
same, divers goods of plaintiffs were deposited.” Plea, 
General issue. Not guilty. At the trial before 
Bttvley J. at the Summer assizes for Durham, a verdict 
was found for the plaintifts, subject to the opinion of 
the Coiurt on the following case: 

The plaintifts, at the time of the injury hereinafter 
mentioned, were the lessees of a coal-mine or colliery 
situate in the township of Neso Bottle in tlie county of 
Durham, and were partners in the working and getting 
the coals out of the same for sale for their joint benefit. 
Before the time of the riot hereinafter mentioned the 
piaintifls had erected the two buildings called Staiths, 
mentioned in the last four counts of the declaration, 
upon certain land included in their lease of the colliery, 
and .situate in the township of Bishop Weamuudh, in the 

L 2 ward 


147 

1817 . 

NcdlAM 

e^aiKst 

Armstkonc. 



14S 


CASES IN MICHAELMAS TERM 


1817 . 

NeauAM 

againtt 

Armstkonc. 


ward of Easingiorif in* the county of Durham. Tiic 
case then proceeded to describe the builtlings^ and the 
purposes for which they were used; but tliis, with rcler- 
ence to the point on which the Court pronounced their 
judgment, became immaterial. 

On the 2cth March^ 1815, the keelmcii usually em¬ 
ployed upon the river Wear collected together in a 
riotous and tumultuous manner, to the number of two 
hundred, and forcibly broke into, damaged, and ulti¬ 
mately set fire to the plaintiff’s staiths. 

The plaintiff Bobinson was present during a j^art oi 
the time of the riot, exerting himself to suppress ii, Iml 
was not present at the commencement or eiKling ol it: 
having been wounded by some of the rioters, lie wa*; 
obliged to retire. Biss and BecJanithy two of the otlu r 
partners, were also there for about half an hour only; 
they being obliged also to retire, for fear of their lives; 
I^r. Biss being also wounded. On the 2 2d March. 
notices of the damage were given to the defendants, 
who are two of the inhabitants of the township where 
the fact was committed, by the plaintiff Itobinson for and 
on behalf of himself and Jiis partners ; and on the 25th 
vH Marchf Itobinson, on behalf of himself and part~ 
ners, gave in his examination upon oath before two 
justices of the i>eace for the said county, inhabiting 
within tlic said ward where the ollence was committed, 
in which examination he stated that he did not know 
the persons who committed the said fact, or any ol 
f hem. No other of the said plaintiffs delivered in anv 
examination. TJie action was commenced in due time, 
it was objected, on the part of the defondants, that 
it was not sufficient that one only of several joint 
owners or partners should give in his examination upon 

*3 oath, 
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oatli, bufeHhat all the partners should join in it, or at 
leasit as many as appeared to have been present when 
the offence was committed. The question is, whether 
the plaintifl^ notwithstanding this objection, are en> 
titled to recover any thing beyond the value of the 
stable. If the Court shall think that they are so enti¬ 
tled, the verdict is to be entered for the plaintiffs on the 
four last counts, as well as the two first: but if the 
Court shall be of opinion that they are not entitled to 
recover any thing beyond the value of the stable, tlien 
the verdict is to be entered for the defendants on the 
last four counts, and for the plaintiff’s on the two fii'st. 


I8I7. 


NCSIIAM. 

agai/isf. 

AKMhTRONCt. 


TindaU for the plaintiff’s. Where the defendants 
shew any reason to suspect fraud, then it may be very 
lit that all the plaintiffs should be examined upon oath; 
but in the absence of all fraud, the examination of one 
■if the plaintiffs is sufficient. If it be necessary that every 
partner should be examined, it would follow that it 
would be a ground of nonsuit at the trial, if it appeared 
that one of the partners had at a distance seen part of 
the riot, although in tratli he might be wholly ignorant 
who the rioters were by whom his property had been 
actuallv demolished. The 4th section of this statute is 
framed upon the 2y JEfiz. r, 13, 5.11., restraining the 
statute of ffVnton. The cases therefore which have 
been decided on that statute will assist in the constnie- 
tion of this. Thus in tjie case of Aihexmh v. Mundrt'd 
of Elthorn Hill{a)i wlicre a servant was robbed in the 
presence of his master, it was held that the oath of the 
scr\‘ant was sufficient to enable him to recover so much 


(fl) Clw. 145. 
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of the mou^ as was in his possession at the tine of the 
robbery; and Holt C. J. was ol opinion that the oath 
of the servant was sufficient to enable him to gain a 
verdict, as well for the sum of which he was robbed, as 
for that which was taken from the master, wlule in his 
company. So in the cases of Jottes Hundred of 
Bromley^ and Bird v. Hundred Osstdtoney there cited, 
the oath of tlie servant alone held sufficient, without 
that of the master. So here, tlie oath of one of the 
parties w'hose property has suffered damage, shall be 
considered sufficient, without requiring the examination 
of all the partners. 

Bicfuirtlsont contr^^ w’ns stopped by the Court. 

Lord Ellenborougu C. J. Looking at the object of 
the act of parliament, it is clear that the legislature in¬ 
tended that tlie hundred should have the knowledge of 
all the parties claiming the benefit ot' that act. It may 
be true, that as far as respects property, the possession 
of one joint-tenant is the possession of all. But it does 
not thence follow, that the knowledge of one is 
the knowledge of all; this act confers a benefit on 
certain conditions; one of which is, that the party 
claiming such benefit must make oath, whether he or 
they have any knowhdge of the persons that committed 
the act. The statute requires that the parties who are 
claiming that benefit should he themselves immunes 
from crime, and all free from su.spicion, having one 
only is not sufficient. In this case several of the partners 
being present when the act w'as committed, one only 
makes oath that he had no such knowledge, witliout even 
swearing that the other partners, tp the best of his be- 
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lief, had no such knowl^ge. It is perfectly consistent 
with this affidavit, that the other partners did in fact 
know the persons who committed the fact: and th(^ 
being the persons claiming, ought, by the very terms of 
the act, to have given in their examination on oath. 
I think the affidavit defective, first, because the partners 
present when the act was committed, did not join; and 
secondly, because it is not made so fully as it might 
have been, for it does not deny all knowledge of his other 
partners, to the best of his belief 

Bavley J. I am of the same opinion. By the words 
of the act “ no person or persons shall recover unless 
be, she, or they give his, her, or their examination on 
oath.” The act creates a new' remedy' (where none ex¬ 
isted before); but that remedy is to be obtained only 
upon certain conditions; the party claiming it is bound 
to do something in order to obtain the benefit con¬ 
ferred by the act: tliat is a condition imposed by the 
legislature. The policy of the act was, that the hun¬ 
dred should obtain, from all persons claiming the bene¬ 
fit, the knowledge of facts, to enable them to prosecute 
offenders; and for that purj^ose it compels all persons 
seeking a remedy, to declare on oath whether they 
knew the offenders or not. It has been argued, that il 
the words be construed strictly, absent partners must 
give in their examination. 1 am not clear that the act 
requires tliat in alt cases an affidavit should be made by 
all ; but I have no doubt that all the partners possess¬ 
ing the means of information, should declare upon oath 
whether they knew the offenders or not; anil that if 
one did claim for the others, he ought, at least, to have 
negatived their knowledge, to the best of his belief. It 

L 4 has 
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has been contended, that this, is sufficient in the first 
instance, and that it lies on the defendants to sliow 
fraud. But the defendants in most instance's can have 
no knowledge, except from persons present when the 
act w’as committed; and it is imposwl by tin? legislature 
as a condition precedent to the right of recovery. The 
case cited by Mr. Tindal, admits of an easy answer; 
the words of the statute on which that tasc proceeded 
arc, “ that no person shall bring any action except he 
or thej' shall, within twenty days l>efore action brought, 
be examined upon outh, to be taken before a ju^tice of 
peace of the county where the robbery was committed, 
whetlier he or they know' the parties that committed 
the robbery, or any of them, &c.'’ 'Phat only makes the 
oath of thc'*plaintifF necessary: it does not make it ne¬ 
cessary to have the additional oath of the persons in 
company, neither do the words of the act retjiiirc the 
oath of the servant. 


Abbott J. I am of the same opinion. The act 
says, "* that no person shall recover, unless within foui 
days after notice of the tiftenee, ho, she, or tl»ey shall 
give in his, her, or their examination on oath before a 
justice of the peace of the county, liberty, or division 
where such fact was cormnitted." The words in the 
statute are, examination upon oath, and not affidavit; 
the statute points at an inquiry beft>re justices, and 
not a mere affidavit. In this case tliere is not any 
examination, or an affidavit sujpciciit to answer the 
meaning of the act of parliaincnt. The affidavit is 
made only by one, who has not said that Uie others 
did not concur, or had no knowledge of the offi^nce. 
Perhaps it may not be necessary, in all casce, that alt 

should 
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should be examined, bat still 1 think that the act is 
not satisfied, unless those who are examined say tliat 
the others, who are nut, were absent. 

Holroyd J. I am of the same opinion. Perhaps 
the cxamiiiution by such persons as had the care of 
the property at the time might be sufficient, as the 
examination of a servant, or that the party acted as 
agent. The examination is to be, whether he, she, or 
they hail any knowledge of the ojBfence: here there is 
only the affidavit of one, and not of the other partners. 
Tliere is not any examination as to the knowledge of 
the other partners. 

Judgment for plaintiffs, on two first counts; 
and for defendants on the otliers. 


1817 . 
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Lord £Li.i:xBOROt7Gii. I rather think it would not 
have been good, if he had not tendereil himself and 
the others for examination. He could not indeed have 
compelk’d the justice to take the examination; and per¬ 
haps if the justice refused, an affidavit might have been 
sufficient. But it is unnecessary to pursue tliis, os the 
reasons already given arc sufficient for the judgment 
which the Court has pronounced. 


Glynn, Bart, and Others against Thorpe. 


Tutiday, 
Nov. iStK. 


i '’HE declaration containtxl two counts by the plaintiffi A rccognitaijct 

, • I 1 1 “ iccoid 

as indorsee, against; the defendant, as acceptor of until it is cn- 
two biUs of exchange : counts for money paid, money thereTorcwhcrc 

defendant 

pleaded to assumpsit on bills of exchange, &e. that the plaintifT was indebted to him by 
virtue of a recognizance taken in the Court of Exchequer, which was still in force, as 
i>y the said tecognizance remaining in the said court betore the Barons will appear, with¬ 
out stating that it was enrolled: a replication, that the plaintilT was not so indebted, 
' oncludcng to the country, was held good, on special demurrer, inasmuch as the plea 
did not state aalebt due recognizance, which was matter of record. 

had 
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had and reeeived, and upon an account stated, 'i'bc 
defendant pleaded, as to the first and second counts of 
the declaration, that the drawer did not make the sai<l 
bills of exchange, in the said first count resp^tively 
nientioned, as it was alleged; and secondly, as a further 
plea to the other counts of the declaration, that the 
plaintifts, at the time of the coniinencement oi' the suit, 
were indebted to tlie <lefendant upon a carlaiti recog¬ 
nizance, the said plaintiffs having in Hilary term, in 
the 57th of the king, come into tlie Court of Ex¬ 
chequer, and acknowledged themselves to owe to tli<* 
defendant the sum of 600/., which they consented 
should be made of their lands, &c.; and wdiich said 
recognizance is still in full force, not satisfied; as 
by the said recognizance, in the said court of our 
said lord the king, before the said barons of the 
exchequer, remaining, will fully appear; which sum 
of money exceeds the damages sustained by the plain¬ 
tiffs: out of which sum defendant is willing to set 
Ac. Replication after joining issue on the first 
plea, that they arc not indebted to the defendant as 
in that plea alleged, and this they prayed might be 
inquired of by the country. Demurrer, assigning 
for cause, that though the plea stated the recogni¬ 
zance, which was matter of record, yet the plaintiffs 
had not answered the same, but had pleaded that 
they were not indebted, and that they ought to lutvc 
pleaded nul tiel record, and not nil debet; and that 
the plaintiffi bad attempted to try matter of record 
by a jury, and that Uicy should not have concluded 
to the countiy. .loindcr. 


Comift 
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C<m^ was called upon by the C!oart to sup* 
port the replication; and alter stating the ques¬ 
tion to be, whether a recognizance was necessarily a 
matter of record, contended, that until enrolment it 
was no record; and referred to Bothoinley against 
Lord Fairfax (a), where this very point was discussed, 
and tlic Lord Chancellor decided, that before enrol¬ 
ment a re<!lhgnizance was not to be considered as a 
record, and that a creditor claiming under such recog¬ 
nizance was only to be considered as a bond creditor. 
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lyytdalf contra. It appears snlHciently on these 
pleadings that this recognizance is a record. The plea 
states that the recognizance was taken in the Court of 
Exchecpier, that it still remains in full force, as by the 
said recognizance, remaining in the said court, will fully 
appear. Taking these allegations together, the Court 
must infer that the recognizance taken in court, now 
in full force and remaining in court, must be a record, 
'fhe case of Bothamley v. Lord Fairfax only decide^ 
that in questions between creditors of diflerent de¬ 
gree, a recognizance binds only from the time of 
enrolment. 


lx>rd Eixenborough C. J. The question in this 
case is whether a recognizance be necessarily a record: 
if it be, the replication in concluding to the comitiy* is 
bad: ii^ on the otlicr hand, it be not, and there is not 
sufficient on the face of this plea to show tliat the re¬ 
cognizance is a record, the demurrer to the replication 
cannot be supported, and there must be judgment for 


ihe 
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the plainttfi'. Lord Coke (a) says, ** a record is a me¬ 
morial or remembrance in rolls of parchment of the 
proceedings or acts of a court of justice;” and in the 
next paragraph, the rolls being the records or me¬ 
morials of the judges of the courts of record, import in 
them such incoiitrollablc credit and verity, as they 
admit no averment, plea, or proof to the contraryand 
again, ** during the term wherein any judicial ac-t is done, 
the record remaineth in the breast of the judges, and 
thereibre the roU is alterable during that term the 
judges shall direct; but when that term is past, then 
the record is in the roll, and udmitteth no alteration, 
averment or proof to the contrary.” According to 
this authority, a record must be a memorial enrolkil. 
The plea in this case does not state the recognizance to 
be enrolled, and docs not, therefore, shew it to be a 
record; and that being so, this is a proper mode of 
replying. 

Bayjuey J. It does not necessarily follow, that be¬ 
cause the recoguizance is in court, that Uierefore it is of 
record. The plaintiffj then, wiis well warranted in his 
replication. 

Abbott J. I first thought that the replication 
should have been nul ticl record; but upon the argu¬ 
ment and definition by Lord Cokt\ I am strongly in¬ 
clined to think that the replication is right. Lord (’oh 
lays it down that something must be entered. on the 
roll, and that by such entry, it becomes a record. In 
deference to that authority, I think that judgment must 
be for the plaintififl 
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Holboyd J. Unless a recognizance must of itself 
be n record, this plea is insufUcient. The passage re* 
ferred to from the first Institute, is an authority, tliat to 
constitute a record there must be an enrolment. 

Judgment for plaintiff, (a) 
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(<r) See Shuttle t. Wood, 3 Salk. 564. 


Lear against Edmonds. . 

® A 07 '. 1 8 th. 

A ction for use and occupation. Plea, that de- Action for use 

^ a#l occupation. 

fendant,Tor the space of time in the declara- Plea, that 
. , . . - . i - plaintiff, before 

tion mentioned, used and occupied the premises action, took 

by virtue of a demise thereof to him made at the a'*di«ress"fot’** 

yearly rent of 70/., payable quarterly; and thereby, be- o*rMlue’su^* 

fore the commencement of this suit, became indebted to satisfy the 

same; Held, 

to plaintiff in 52/. 105. of the rent aforesaid, being the on special de¬ 
same identical sum of money sought to be recovered Ihu^pi-a^waa 
by the plaintiff, and that being so indebted, they the "hat 

plaintifl^, before tlie commencement of this suit, took 
and detained, as a distress for the rent so due, goods of 
the defendant of value sufficient to satisfy the said rent, 
and the costs of distress. Demurrer, assigning for 
cause that the plea did not shew tliat the rent was sa¬ 
tisfied by the distress. 

Ltiwest in support of the demuiTer. Although goods 
of value anificient to satisfy the rent be seized under the 
distress, it does not tlience necessarily follow that the 
rent was satisfied, for the distress may be rescued, or 
the plaintiff may abandon it. Tlie defendant hath not. 
by his plea sjicwn that the rent was satisfied; the tli.*;- 

irtss 
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tresfi may ormay not operate as satu^tion: arheUier it 
did or not, which it is essential the plea should disclose, 
is left in unccitainty ; and as that fact must be within 
the defendant’s knowledge, the plea is bad. And he re¬ 
ferred to Uastall's Entries (o), to shew that the usual 
mode of pleading in such cases, was to state that tlic 
rent itself was levied by the distress. 

Plattf contra. It is suiTicicnt in the first instance to 
state that goods of sufficient value were taken under a 
distress for rent, for it must be inferred that the rent 
was thence satisfied, tlie goods being Uikcn tor that 
purpose. It is possible, indeed, that tlttt may not be 
the case: the plaintiff may however shew that in his 
replication. In Pohinson v. Cleyton (&), to scire facias 
to have execution upon a judgment in a debt, the de¬ 
fendant pleaded that tlic plaintiff had before taken him 
in execution upon n cn. sa.; the plaintiff replied, that 
though he did take defendant upon the ca. sa., he 
rescued himself and escaped. Defendant demurred, 
and the replication was held good. Tiiis is an autho¬ 
rity, therefore, that the plaintifl* might have replied 
that the rent was not satisfied. A distress, since the 
statute 2 W,S[ M. scss. i. c. 5. s. 2., is become an*cxe- 
cution dcfeazablo in five days. 

Lord EllenuoROUGH C. J. Tite distress may enure 
as a satisfaction, or may constitute an injury: if the 
former, then 'the defendant •ought to have pleaded 
those circumstances which would make it operate as 
satisfaction; for it is incomplete as satis&ction, by the 
mere act of seimre. 

(. 1 ) P. t a. edit. 1 (4) Cn, Car. 240. 

Bayley 
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BAyj:.Kr J. The language of the statwlh^ fV. J^M, 
is, that the person distraining majf sell the goods, not 
that he fnusi sell; if so, then does he not stand as he 
did at common law, before tiie statute; for it is not 
averred that the gootls distrained were sold. It was the 
duty of the defendant in his plea to set out the whole 
of his case: the facts were within bis knowledge; and 
they may fairly be presumed not to have existed, inas¬ 
much as they are not stated. 


I8I7. 


Lbar 

Edmonds. 


Abboi't J. It is not even averred that the goods 
were liable to the distress: but supposing the goods 
liable, one of'three things must have hap^iened; either 
they must have been sold, or they must have been de¬ 
tained until this time, or they must have been relin¬ 
quished. If the goods have been relinquished at the 
request of the party, then the distress would not operate 
as a bar. As to the case cited, that does not apply: 
there the plea shewed that the debt was satisfied by 
taking the body in execution under the ca. sa.; but the 
mere detaining of goods is not a satisfaction. 


Holroyd j. concurred. 

Judgment for Plaintiff. 


Harvey against Jacob. ruadaj, 

'J^INDAL, on last Friday, had obtained a rule, where the 
calling on the plaintiff to shew cause why the i«ue"jJncd" 
plaintiff, or his attorney, should not give security for ^"tedof Wo^, 

and received 

tentence of transportation, the Coart will ctnnpel him or his attorney to girc security 
for costs retnwpeaiTC and prospective. 


costs, 



IGO 


1817. 


Haxvct 

ageiiist 

Jacob. 


nr moiux^miiM 

% 

costae, aad^l^die imnd tiaM «U i^Kkieedings %fe^yed. 
Tbe a&iavil in support of the rule stat^ that dboe 
inue joined, plaintifF had been tried at the last 
Bailey sessions for a felony»;;fi»r having in his possesribn 
forged bank>notcs, knowing them to be forged, and was 
found guilty, and had received sentence of traasport- 
4ition, and was now on board a ve^l at Portsinoidh, 
preparatory to his transportation. Notice of trial had 
been given for the second sittings in this term on Wbi- 
nesday last, and application had been made to plaintiffii 
to give security, which they refused. 


Scarlett and Comyn now shewed cause, and said this 
upphcation might have been made at an earlier period 
to a Judge at chambers, and referred to Tullock v. Cratp~ 
ley (a), and an anonymous (6) case in C. B., T. 49 G. 3., 
to shew that the Court of Common Pleas would not com* 
pel security for costs where plaintiff was a prisoner of war 
ill France^ a bankrupt, or a prisoner in Neregaie^ 


Tindal in support of the rule, contr% said, that the 
application had been made as early as possible. If an 
Englishman leaves the country after issue joinctl, he 
must give security for costs: in this case, if there is a 
verdict for the defendant, it w'ill be impossible for him 
to obtain his costs, for Uie property of the plaintiff is 
forfeited to the Crown, and his person will be out of the 
reach of the process of the Court. If the attorney has 
a lien, he may give security; *and he cited Barker v. 
JHdrgreave. (c) 

Lord Ellehborouoh C. J. If the attorney has suf¬ 
ficient interest in this action to go on* with it, he may 


(f) 6 T. X.S97‘ 

find 


(a) I Tumi, tS. 


(i) Z Tauitl. 6t. 



« ft ftgJ « i tt ^j^Po#dfc *^Hdta^ . 
pmjk mMxity,' life wflt be'in «s M «ids 
p»#«*MP lieea fen an eert ifl cfct^ tnm1ki!fe|it. it haH 
feooHared.ta^ine^ 4bie wffl * 

bdbi^ to thfe'fere#^ Hkfe'orcMEi %Bght have been i^ 
l^iedtii^ but |m>bi^}|p suditm aj^lteatioii vroold have 
bean frmtless. 

J» libia appiSmjj^m haabeen made as Soon 
as jpoadbl^ it ^ as if in thfe^idtHtne of a<»use a party 
becomes insolvent. 

Scarlett then sugge^te^diat ^jefcarity diould be given 
Cor prospective costs onlj^ bife the Court observed that 
the}' were not awarfe.of any instance of costs being 
apportioned ia^ prospes^im and r^ospective; that as¬ 
signees cSi bankriipt in sinnisr cases g^ve securi^ &r idi, 
eofes, and therefore the security in, 4|ii^^%fease must be 
for all costs. 

Rule absolute. 


Harrisont against King. 

JNev. 18 th. 

^HIS was iMi action commenced in tSop. The 4^ in a case wfam 

claratimi contiuned several counts, two mali* 

ciously charging the plain^ with t^ commis^^, of. 

felony, third count for malicioiM^y preferritg on >|b- Owrt rcrused 

dictment for fraud, in jabtainuw MIROF uivdfF application for 

f • j. . .Jn entering the 

pretences; fourth, for a libdi; «aventh verdict on par- 

counts, for vca’bnl slander; die dg^h, for a maheioas l ^rf i^to* 

arrest; and the ninth, trover.^ 'Fleanotsaid a 

' nntei^ aftsra 
lapie of etghk 

yean, asd sRrr the jodgment had hem reretsadia error for* defect ia one count. 

VoL. I. M Juslifi- 



im 


CASES IN MICHAELMAS TERM 


\ 817 . 


HakrisuN 

tiguimt 

Kino. 


justification as to the libel. The cause was tried in 
December^ 1809, and the plnintiflf' obtained a verdict 
for 1500/. damages: no evidence was oifered in sup¬ 
port of the counts for verbal slander, but the verdict 
was taken generallj. Plaintiff'obtained final judgment 
on the •29111 Jafiuanf, i8ic, and on that day was served 
with ail allowance of a writ of error; but the bail 
in error not being perfected, the piaintiflT in Feltnutrif^ 
18lo, sued out execution, and on different occasions 
'Detween that time and Janntinf, 1811, levietl the 
amount on the delcndant’s goods. In 1815, the pre¬ 
sent tlefendiiin proceeded with his writ of error, and 
the plaintiff* conceiving the proceedings to be wholly 
irregular, gave no opposition, and the judgment was 
reverseil in Eashr term, 1817. (a) One of the counts 
for slander, without selling out the specific words, 
merely stated their effect, and was therefore bad; Cook* 
against Coxe (Zi): and it became material for the plaintifT 
to amend the record, by entering the verdict upon 
those counts only on which evitlcnce was given at the 
trial, and the parties applied to Lord EUeytborough C. J. 
before whom the cause was tried, for an order to have 
the verdict entered so as to correspond with the proof; 
who desired that the matter might be brought before 
the Court. 

Marryat, This application is made as soon us 
possible; the reversal of the judgment only took place 
\n Easter \Rtvci. last; but supposing it were otherwise, 
still as there is no limitation to a writ of error, the 
Court ought not to limit an application of this sort, 
because then the plaintifir in error, by delaying his 

(a) I Taunt, 4^1, {$) j il/. iS. I IQ 

writ 
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writ of error, might prevent this application, and in 
this case it may be remarked, that the objection upon 
the writ of error was to a count which has only by 
a late decision been considered as a bad count. 



Lord Ejllenburough C. J. Although the plaintiff 
might have been permitted to indulge in sleep for a 
season, he should have been aroused by the writ of 
error. The moment the writ of error was brought, 
it was notice to a man who did nut sleep the sleep of 
death over his rights. 


Aiiuott T. (a) If this were to be considered as an ap¬ 
plication to the Court, 1 should have no hesitation in 
saying that the motion could not be entertained. The 
usual course in cases of this kind is, to appl^' to the 
Judge who tried the cause: when that is done it belongs 
to the authority of tlie Court to amend the record. 

I understand the pi'csent application, it is made to the 
Chief Justice in court, in order that he may' have the 
benefit of our assistance. 1 have no hesitation in say¬ 
ing, that at this distance of time the prayer of the peti¬ 
tion ought not to be granted. '\\'here a declaration 
consists of many counts, it is the duty of the plaintiff to 
consider at the trial, upon what counts he will have the 
verdict entered, and to apply to the Judge at that time, 
in order that the verdict may be enteretl on the good 
counts : but ns this must necessarily' be attended w'itli 
great delay at the trial, it has been the habit and prac¬ 
tice to do tliat afterwards, which could not conveniently 
hii done at the trial. But still I think the application 
should be made recently after the trial, for the Judge 


Baylty J. w»s absent. 

M L* 


beavi 
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Hiixii I !ov 
Kin’g. 


Iwars then in memory much of what has pnsBciI at i!jc 
time, whereas it is impossible to suppose that at a great 
distance of time, any human incmorv ran recollect the 
circumstances. Bcsiilcs, il’ by looking at his notes, the 
Judge should require the assistance of counsel, tliat as¬ 
sistance may Ik* alforded to him upon a recent a}>plica- 
tion; but if it is to be deferred for a great length ol 
time, the counsel wht* were cmployeil in the cause ma^' 
Jjiive coase<l to fill that character, or if not, still their 
niem«>rv <Mnnot he -o distinct a< to convey that iiifi>rm- 
alion to the .fiedgo uhicli they might have' done if lhi‘ 
application had hoc n recent. 'File evc'iit in this ease* is 
rather unfortunalc-, l*ut the plainliff has no ri'oson te 
compinin, inasmuch a. thc' bringing of the writ ot 
error might have awakened hi> suspicions, and he 
might then have called in the assistance of his croiinsei, 
in order to ascertain if there were anv e:.;''eptionablt 
counts ill his dechii'iiiiun. 


IIoi..Havr>J. lam of the same opinion. Whet: 
the writ of error was brouglit in iM«o, the* year after 
the trial, the utteiitio.i of the piaiiitiiT ouglit to have 
hecn awakened, and he ought tijeu to liavc k'cii whe¬ 
ther there was any error on tlie fact- of the record, or 
ill what wajr^hc would choose to have his judgment en- 
terwl. In taking the judgineiit generally he has the 
bene/it of costs on the whole declarution, wliereas if ht 
had confined himself to the good counts, he would not 
have been entitled to his costs for those counts njmn 
which the verdict was ent<*retl for the ticR'iidant, 
although he w-ould not have hud to pay costs on those 
conntJi. l"t>r these reasons it seems to me that this is a 
motion which, if the Court had Jiirisdictipn over it, 
ought not to be entertained. 
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Crookes and Others agahist Fry and Lavinia 

his Wife. 


Thurtdaj, 

ifcth. 


^^ASELEEj on a former day, had obtiuned a rule 
ni?i for the discharge JLavinia Erij out of cus¬ 
tody on filing common bail, on tlio ground of her 
haviiii; boeti a feme covert at tlu; time of the arrest: 

Cross nou- shewed cause on an affidavit, •■.fating tliat 
tlie debt was contractc<l while slie was a feme vole, ami 
that the h'j’^haiid had absconilcd. In Jio'mrts v.yLtstm («) 
iJie C'onri of Common Pleas refused to discharge out of 
custouj. a feme covert, arrested with iter Jjusband for a 
d<.'bt incurred whilo she w'as a feme sole; and he re¬ 
ferred to the manuscript note of Gould J. there cited. 


A married wo- 
trnn, arrcMeil 
on mc'tie pro¬ 
of is 

to !.c di'c'rai jr-jd 
< nt of curtoily 
on filiito 'j( tn- 
m'-.ri *.ail. -.1- 
lii.'Uy'ii I'.tr 
ij'j'l.an { had 
a'i-c(>!'fio'I, and 
ii.c d'.l t iiad 
[•evil ii rrtd 
t-.y not vi.iit j. 
fir.x »ok. 


Bayi-ey . 7 . Mr. Justice Gouhi'^ note docs not decide 
■ Ids ))oint, that the wife is to be detained in custotly; 
uul there are manv cases to the contrarv. It has been 

if f 

the constant practice in this court, where husband and 
wife are both arrested on mesne process, that the wife 
shall be discharged; but the husband cannot be dis- 
cbargMl without putting in bail for both. 

Rule absolute. 

•'«} I 'T..:4 iiI. 254. Sec 1 ‘TiU's Prc:. ^01- aud the casej there cited. 


M 3 
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JVl;v> i8:h. 


White against'HiE.AZ'LBw 


A ro«ch mnd 
were 

hired at i’er#- 
s :: to take a 
party to the 
theatre at 
PvtSKiui'’' and 
to hrinjg- ^>ack, 
and a fpcc.'he 
Mim was 
e*;irj»ed; Iltli 
that thi- was a 
letting In hire 
C'f horses hy the 
s'age, to be 

:r. tiavtl- 
1 iig, and liable 
to a duty of 
onc'fourih of 
the amount 
chaiged, under 
44 '''• .V c. 98. 
i. 8. So, where 
a ehaise and 
horses were 
hired to take 
a party out to 
dinner, and to 
bring hack. 
Mourning 
coaches hired 
to take up at a 
distant place, 
aad to carry 
thence persons 
to the place of 
interment, for 
which a specific 
sum is ciiaiged, 
are liable to the 
same duty j and 
i jch coaches are 
not exempted 
by reason of 
carrying a 
cor] sc, if living 
person-^ go 
al'.r.g witli it in 
the carriage. 


D EBT for {x'naliies. At the tria] before Grakmn B. 

at the tjcnJ- assizess, 1816, for the county of StaHth- 
ampton^ a verdict was found for the plnintif!^ subject to 
the opinion of the Court upon the following case; 

The plaintiff* was the collector of the duties imposixl 
in respect of horses hiretl in the county of SoutkamptOUt 
by the mile or stage, to be usetl in tmvellrng, fisr every 
mile every such horse w’as so hiretl to travel; and also 
in respect of all horses hiretl for less periiHl of time 
than twenty-eight successive days, for drawing on any 
public road any coach or other carriage used in travel¬ 
ling post or otherwise ; and the defendant was a person 
duly licensed to let to hire horses for the pur{)oses of 
travelling post by the mile, or from stage to stage, and 
also to let to hire for a day, or any less period of time 
than tw'cnty-eight successive days, horses for drawing 
any coach or other carriage used in travelling post or 
otherwise. 

I. On the 29th 3 fflrrf//,i 8 15, A’’. G^/ri^lwing desirous 
of going from Porlsca to the theatre at Portsmouth, hired 
of tlie defendant at Portsca a coach and pair of horse, 
to take him thence to Portsmouth and buck, a distance 
of between one and two miles, upon a public road : he 
was accordingly taken thence to Portsmouth, an<l after 
attending the theatre w& brought back again on the same 
day, the horses not waiting for htm, but being taken 
home to the defendant’s; and die defendant charged i is. 
for the same, and not after the usual or any certain ram 
per gtile. The defendant tdlerwards, in passing his stamp 

olficc 
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office weekly account with the plaintifl^ as ^ colicctor, 1817 . 

represented this to be a hiring of the horses from/*ort~ 

sea to Portsmouth and back for two miles, and accounted ty^Must 

for and paid to the plaintiff 6 d.f as the duty in respect 

thereof. 

2. On the 13th day of Feirmiy, 1815, one Godenge 
having occasion to go out to dinner, hired of defendant 
at Portsea a chaise and pair of horses to take lum from 
Kingston Crescent to the dock>yard and back, a distance 
of two miles, upon a public road : he was accordingly 
taken from Kingston Credent to the dock-yard, and was 
brought back on the same day, the chaise not waiting for 
him but being taken home to defendant’s; and the de¬ 
fendant charged a specific sum, naihely, 125. for the same, 
and not after the usual or any certain rate per mile. 

This was represented by the defendant to be a hiring 
of the horses from Kingston Crescent to the dock-yard 
and back, (or) four miles, and is. was paid os the duty. 

3. On the 4th of Aprils in the same year, John Mears, 
an undertaker, hired of the defendant a hearse, a 
mourning coachl and eight horses; four of the hprscs 
were so hired to be used to draw the hearse from Port- 
sea to yursteati, a distance of seventeen miles, in a public 
road, there to take up a cor})se, and to draw the same 
thence to Peier^'ddy one mile further on e public road, 
for interment; the other four of the horses were so 
hired to be usetl to go from Portsea to Petcr^ld^ a 
distance of eighteen miles, upon a public road, there to 
take up the undertukef uud other persons, and to draw 
.them thence to Nwstead, and back again to Peter^ld, 
to attend the interment of the corpse. The horses 
were accordingly used for Uiose purposes on tliat day. 

The defendant afterwards charged Meats a specific sum, 

M 4 namely,^ 
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nanidy, 'll* Ai* ibr the same, nntl not uftcr the iisiiai 
or a«3t certain rale per mile. This was rcjjrcscntwi to 
l»c a liirin;^ of lour of the sftme horses to draw the said 
couch fi>r two miles and i*'. was paid as the duty. 

. 1. On tlio ji>l MitiK in Uie same voai*, .V. Hutch and 

Hutch, underlaker-s In'rctl of the deli'iidaul at /W/- 
.'Cii a li(.-iirs(', two iitouniing coaches, and six horsi s; 
t\vi> of the horses were so liiriil to bt? iisc'd to draw a 
corpse in the hearse from IluMhrvch liov.- in Port sea to 
Portsmouth, a distance of one mile on a public road, tbr 
iirtermcnt, and the remaining four to draw in the 
coaches from Humhrock Rtrn: nfort'said l»» Portsmouth, 
and back from PurlsmotUh to Porisca, on the same rt)ad, 
persons who were to attend the interment of the corp.-e. 
The horse's were accordingly so used for those purposes 
on that tlay. The defendant afterwards charged to and 
received from, the undertakers a specific sum, name!}', 
il. 7.S-. for the same, and not after the ii^ual or any 
ccruiin rate per mile. This was rc[>rcsciited to Ik? a 
hiring of four of iht* same horses for two miles, and 
{.>. was paid as the duty. 

5. On the 2jtli day.of 3 /i«/» the same year, the 
same undertakers iiiretf i»f tlefendant, at Portsra, one 
Jiearse, two mourning coached, and six hordes, to go 
iioin Kingsiou to J*urtsmoiith, a 'elislance of iwo miles, 
upon a public road; tw<» of these Nhi^rse# w<Te so liiretl 
to be nscxl to draw a corpse in tliA f-aid liearsc from 
Kingston to Portsmouth for iiiterriicur) anti the reniuiii- 
ing four to draw in the said co^hesSlxoni Kingston to 
Portsmouth, and from Portsmouth back ir^Kingston, on 
the same road, divers persons who were tol attend the 
interment oftlie corpse. The same horses wei^e accord¬ 
ingly so used for tliosc purposes on tluit day. \ The de- 

/endants 
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tendttnts afterwards charged to and rccdyed from the 
said S. Hatch and J. Hatch a specific snm, namely, 
1^. i 6 s. fur the same, and not after the usual or any 
certain rate }ier mile. This was represented to be a 
liiring of four of the same horses for four miles, and 
zs. was paid as the duty. 

6 . On the 23d Maj/, in the same year, Stephen Hatch 
and John Ilatchf undertakers, hired of defendant, at 
PortscUi one mourning coach and tw'o horses to go from 

Ptu^/c Lam; in Portsea to Portsmouth and back, which 

* 

is a distance oi' two miles, upon a public road. These 
horses were so hired to draw in the same coach from 
J*ar/i Lane aforesaid to Porlsmoiitk the corpse of a child 
for interment, and divers living persons who were to go 
with the corpse in the same coach from the former of 
those places to the latter, and to attend such interment 
thereof, iuul to bring back in the sanm coach the said 
attendants. The horses were so used for those pur¬ 
poses on that day accordingly. The defendant after¬ 
wards charged a specific sum of monej’, namely, 75. 
for the same, and not after the usual or any certain 
rate per mile. Tliis was represented to be a hiring of 
the same horses fur two miles, and 6</. was paid as the 
duty. 

The questions for the opinion of the Court were, 
Whether the defendant was liable to pay to the plain- 
tiif any duties in respect of all or any of die said 
liirings; and if he was, then, whether he was liable to 
})ay to him in respect orall or any of the said hirings 
any and what larger suras than he has accounted for 
rnul paid as aforesaid. If he was, then the verdict 
10 be entered for the ■ plaintifi' for the excess, and for 
such furtlier sura as m inspecting the defendant’s 

books 
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WaiTt 
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LSi7> books shall Appear to be due; but if he was not, then 
■" the verdict to be entered for the defendant. 

Whji e 
r^KtKU 

BCAZLETt 

Barfly^ for the plaintif}'. contended that the de¬ 
fendant was liable to pay to the plaintiff one-fourth of 
the amount charged, and he said there were two prin¬ 
cipal questions applicable to all the six hirings; first, 
■whether they were lettings to hire by the stage; and 
secondly, ■whether the horses were used in travelling: 
and he conteuilfd in the aflirmative of both Utese 
questions. And on the first |x>int, he cited B. v. 
Sieifjf. {a) He admitted that in the third, fourth, and 
fifth cases, there might be a distinction in favour of 
the defendant, as to tlie horses employed in drawing 
the hearses, those not being liable to any duty, but 
the defendant would still be liable to pay the duty of 
one-fourth on the amount of tliat proportion of the sum 
charged, which was applicable to the horses drawing 
the mourning coaches. 

Gaselee^ contr;^ contended that in the first and 
second cases, the horses were not let to hire for the 
purposes of travelling; that it was nothing more than a 
going from one house to another, and that cases of 
this description were not within the contemplation of 
the legislature. That in the third case, supposing 
mourning coaches to be liable to any duty, still it liid 
not appear that any person yrent in the coach from 
Portsea to Peter^ldf a distance of seventeen miles, 

. and therefore for that space ^at least there was 

no traveller; and he referredf to Smith v. Moss, (f>) 

\ 

{«) i Mast, si 4 -»‘ tit) 3 JW, O S. 15. 


In 
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In that casc» he said. Dumpier seems to have consi- 1817 * 

dcred mourning coaches as excepted; but he admitted 

. . 1 /• Wkitf. 

that the exception os to mourning coaches was to be found ngmnst 

only In the sixth section of the 48 G. 3. c. 98., and that 

exception applies to a different subject. In the sixth case, 

he observed that the mourning coach was used as an 

hearse, and therefore was exempt upon the authority 

of Smith V. JMbss . 

Lord Eixenborough C. J. If up()n the letting to 
hire, there be a terminus a quo and a terminus ad 
quern specified, it is a hiring for that space; and a 
hiring by the stage is an hiring for a given space. 

'rheu as to the second point, travelling in a larger 
sense means a going from one place to another. The 
Court only decided in Smith v. Moss, that where there 
was no living person in the conveyance, there was not 
any traveller, and on that ground hearses were con¬ 
sidered as excepted. In q,ll other cases where there is 
a living persoh to be conveyed, there is a travelling. 

The exception in the sixth section shews that mourn¬ 
ing coaches were a class of conveyances within the 
contemplation of the legislature. I think therefore 
the payment of the duties ought to have been made 
according to the directions of the eighth sc-ction in all 
the cases. 

Bayley J. I am of the same opinion. As to the 
case of the coach carrying the corpse of the child, I 
do not consul"r that as excepted; hearses arc only ex¬ 
cepted, be *here is no traveller; but here there 
were living '. ‘u the coach with the corpse. 


Abbott 
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I’noecdi'igi l>y 
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with A prayer 
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ti c RTit, and 
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founded rhefC- 
or.; Held bad 
i-poii .-pccial 
vicmurier. 
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AbboitX The exeqition in the sixth section 
shews that the legislarure contudered mourning coaches 
es conveyances used fur travelling. As to the thii*d 
case, it is true that the party was uctuaiiy carried only 
two miles; but I take it, that when the charge is by 
the mih', if a carrijigc goes two or more miles to take 
up, the duty is payable on those miles. 

lloLROYu J. concurred. 

.Tudgment for tBe pl.^intitr. 


Attwood against DavIs, 

j^ROCKEDINGS by bill, and declaration in as¬ 
sumpsit against the defendant upon bills of ex¬ 
change, money counts, &c. Plea, the defendant comes, 
&C. and prays judgment of the said writ, and of the 
said declaration thereon founded, because the promises 
and undertakings were made jointly with one Abraham 
Walker; wherefore, Sic. he the said 'Saihan Ikaxus 
prays judgment of the said writ and declaration, and 
that tlie same may be quashed, Sic. Special demurrer, 
assigning for cause, tlnit the proceedings were com¬ 
menced by bill; whereas the defendant had {)leadct! 
as if the proceedings had been commenced by writ, and 
that the pica could not be taken to be a plea to the* 
said bill, and the declaration tHercon fouiulcd, and that 
the defendant Inui prayed judgment of the writ and 
declaration, when he ought to have prayed judgment 
of the bill and declaration. 


Jtcader 
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Reader ' called on by the Court to rapport the 
plea. He admitted that it was inartificially drawn, 
but said, that although the prayer of judgment was 
imperfect, yet the Court would ex officio give a right 
judgment. 


I8I7. 

Attwoou 

egduail 

Davis. 


Lord Elde.vboroush C. J. There must be judg¬ 
ment for the plaintifl' of respondeas ouster, unless bill 
and writ bo the same thing. 


Bayley J. There is a distinction between a plea 
in bar, and a plea in abatement; in the former, tlie 
p^rty may have a right judgment upon a wrong prayer, 
but not in the latter. 


BamauaU was to have argued in support of the 
demurrer. 

Per Curiamt Judgment quod respondeat ouster, (a) 

(«, .Sec Uixoii V. JihiKi, 3 T. /?. 185. anti 2 Sotind. 209. n. 


The Kino against The Inliabitants of the 
Parish of Stoke Golding, in the County of 
Leicester. 


u PON appeal, the quarter sessions for tlie county 
of Leicester quashed an order of justices for the 
removal of Joseph UndenSood, Sarah his wife, atid tlieir 


An indenture of 
apprent’.'.si.ip, 
made 1 79 7, 
Itavinj; Ijfcn 
signed only by 


one overseer of 

the appellant.parish, the respondent-paiish, to shew that only one had been appointed in 
ihi’t year, called upon the appellants to produce the original appointment, (having given 
the.-n notice to produce all books and writings relating thereto.) one bo-'K onlv was pro- 
diiced, and that was not for the year 1797: Held that the rcspi»;.lents, not iiaving 
taken any means to procure the testimony of the overseer himself, (who must be pre* 
sumed to have the custody of the original appointment)) were not entitled to give w 
coiidaiy frill enr^ of its contents. 


two 



174 


CASES IK MICHAELMAS TERM 


1817 . 


n»e Kino 

The Inhabi. 
taivc* of 
Stoics Colo* 

■ NO. 


two <^il^bptns from Stake Giving to OMestme^ subject 
to tbe c^inion of this Court on the following ceee: 

Jbsepk Undcrvxiody his wift*, and two children, were 
removed from Slake Golding in the county of Leicester^ 
to Oddestone in the same county. On appeal agt^mi 
the orders, tlie birth of the pauper at Oddest one was 
proved. The appellants then put in an indenture oi 
apprenticeship, by which the pauper was bound by the 
parish of fWdes/one, in 1797, to Francis Chamberlain 
of Stoke-Goldings and under which he seiWisd six years 
and a half. To this indenture the respondents ob¬ 
jected, that it was signed by one churchwarden and one 
overseer only: and to shew ilmt ojily one overseer lii«d 
been appointed for the year in wliich tlic indenture was 
executed, they called for the appointments of overseers, 
having before given the appellants tioticc to produce all 
vestry books and writings in their custody or power 
touching the appointments of overseers of the poor Ibr 
the parish of Oddestone, and particularly the a]>point- 
nrients of tlie overseers for the years 1796, 1797, and 
1798. One parish book was produced; it did not 
apply to the year 1797. That w’as the only book in 
existence. The parish officer who produced it swore 
that no appointments were kept. TItc respondents 
then called a witness who had lived 111 Oddestone seven¬ 
teen years, including the year 1797, and had served 
the office of overseer five or six times. He said, 
there was only one overseer in those years, and never 
was more than one overseer. To this it was ob¬ 
jected, that the anointments being in writing, parol 
evidence could not be admitted, llie Court were of 


this opinion. 


Gurney, 
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Gumey^ PkiUippaj and I>marris^ in support of the 
order of sessions, contended that the sessions were right 
in. rejecting the parol evidence. The appointment of 
the overseer was in writing, and that ought to be pro¬ 
duced if in existence. Notice was indeed given to the 
parish ofiicers of Oddestone to produce it: but in the 
ordinary course of tilings the original instrument could 
not be in their possession, but in the possession of the 
overseer who derived his authority under it; and for 
the justiQgfition of whose acts it would be necessary: 
that person is not subpoena’d. The original instru¬ 
ment (for any thing that appeared) may therefore be 
in existence, and tlien ought to have been produced, 
and the secondary evidence is not admissible. 


1817. 


Tbe Kino 
agtmat 
The inhabi' 
tant* of 
Stokk Goi.o- 

'.NO. 


Nolant Beauclerk, and Marriott^ contra, contended 
that they had done all that was necessary to entitle them 
to give the secondary evidence; that the parish having 
so great an interest in these appointments, ought to 
ba^e had the custody of them; they bad notice to pro¬ 
duce them, and it was proved that they had none such 
in their possession. The written appointment must 
tliercforc be taken not to be in existence, and the 
sessions in that case ought to have received the parol 
evidence. 


Lord Ellenborough C. J. The question is, whe¬ 
ther tbe iustices below have done M’rong in rejecting 
the parol evidence. This is clear, tliat the parol evi- 
dmice could not be admitted until the case was ripe for 
the admission of secondary evidence; now it could not be 
considered as ripe for that purpose, until the parish of 
Sioke Golding had exliausted all the proper means of 

8 pro- 
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1817. 

The K»>io 

cfjitut 

The Inhabi. 

tanw of 
roKr OoLf'- 
INl.. 


procuring tlie primary evidence. Have they done this i 
First, as to the appointment itself, they gave a notice to 
the parish, and supposing the parish had the actual 
custody, that notice would have lieeu siifliicicnt; bttt 
that dt>os not appear. I lave they then the legrd eit«- 
toilv ?' certainly not. lor tlu* legal custody is in the ofli- 
cor who is the person nio‘t intcrestctl in the iiistninietit. 
and who requires its production as a sanction for those 
acts which he innv he c:tl]c<l upon to d(* under its au¬ 
thority. Now here there has not ln'cii any notit-e to 
the overseer himself. 'Fhey were certain of him, and 
through him they might have made their way to pro¬ 
curing all the other-, IT mere than one had been ap- 
pointotl. I lliink, therefore, that a- in tins ease there 
has been an <jmission of the means of exhausting the 
jirimary <n-ide;ice, rcetmrse could not he liatl to that of 
a secondary ualiire, atid thoniiiro, I cannot feel, or 
satisfy myself- that the sessions have not done right in 
j cjecting it. 

BA^^.F.v .1. The parly here had not entitled them¬ 
selves to go into ;hc secondary evidence. 'I'his is a 
removal from SiohY~OoIdi/rj tc Othhfiouc i Stof,r~(.iulfI^ 
in^ relies on a birth settlement, in answer to which the 
other parly set up a service' uiulcran indenture in .SVoAc- 
GohUv^ : that indenture purports to be signed by one 
over.-tev only ; that will do, unless it appear that more 
th.'Jii one was apj>ointed. One overseer is nat^cd, lie is 
not c alled, how is the Court to know, whether more than 
one has been appointed? For that purpose, then- must look 
at the apiK)intn»cnt itself; that ought to be in tlie posscs- 
■sion of the party to whom it was given, for whom, and 
whose acts, it was to be a justification ; they ought to 

7 haVe 
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have fq>plied to him; if be bad been called ot if th^ 
had been entitle to give his conduct in evidence, tiiat 
mii^t have done; it would not have been necessary to 
have called in aid die statute 54 G. 3. c. 170. because 
non constat that the overseer of the year 1797, was 
overseer then, and one of the parties to the appeal. If 
the appointment had been produced, and on the face of 
that, it had uppeareil that only one overseer had been 
appointed, that might have thrown the proof on the 
other side. In the absence of any proof of this kind, 
it seems to me, that the secondary evidence was not 
admissible. 


1817 . 


TbcKiiia 

Th« Inhabi* 
untt of 
Stoke GetiS* 
INU 


Abbott J. I am of the same opinion. The mate* 
rial question at the hearing of this appeal, was, wbetlicr 
in the year 1797, one person iiad been appointed over¬ 
seer, or more than one; it was for the interest of Stoke 
Golding to contend dial only one had been appointed. 
As the act re(|uires more than one, tlio Court must 
presume that the act has been complied w ith. The ses¬ 
sions, therefore, were justified in prebuming that there 
were more than one, unless Stoke Golding shewed that 
only one had be«;n appointed. "I'lie ordinary proof of 
this is the rippointment itsell’; that is not produced, and 
the question is, whether Stoke Golding have done enough 
to dispense with its production; the step they took was 
to give notice to the parish officers to produce it. Now 
the appointment is not kept in the purisli-chest ; the 
htet, os it appears, is, that it is never kept there. I think, 
therefore, that the notice was not sufficient; they might 
have applicil to the one overseer; but they did not take 
any step to that effect: whether he was living or dead, 
or where he was residing, if Uviiig, does not appear, it 
VoL. I. N seems 
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‘11.C IvlNfS 

Tlu Inhabt- 
laiit.' of 

J N t- 


u* me, llu'idojv, that the parish ot 
l)av« not taken 'lii li iiu'a'im> as weiv in‘ci:>sarv jn t^riler 
to let ill the seeuiKiarv evitleiiee. 

Hoi.ijovn J. 'I'lie law piv.-iiiues tiii> apjioiiitnUMil 
to be in tlie eu««toiIy ot' some ol the o\« ; mi ps, who are 
re'ptiiisibli for aU the aetr tloiie iinili-r i; : iioiiei* there- 
loif sh'UiUl liaM.' lu-i M f^iveii lo tlie panv io wliose eU'-- 
to(i\ till.-law plaet ' liie aj'pointiiu nt ; lliai ha> not in'i'ii 
iloue; the ileei'ioii ot the '■•’~>ion> ilu relore was rijrht. 


Oiilei oi Sis'ioiis eoiifirnu il 


Tlic Kim. (•‘i; lii /i ■' : riu Iiiiiiihituiits ol Sow. 


v;..,;; u t - - 



t. i vs J n: 


X : ...... 


V. : *. 


\ •. ut . {,*«*' t 

X\-- t ■' 


r • . .’s 


Xi 1 


} i;: : i. • t 

t: ; 

5 .*- '-A'. V 1 • 

xs U‘ r it 

ii' -it 
^•*f t ’' u? ttUi*. 
%!: s'.-. If-: 

f <•» ' i.f' f'*- ll 

to 


! .'il il. 


1 ^’ I’ON all a|i|'i..e. ’.lie -e.-'loii- eoiifn'ineii an tinU i 
ot i\so iii'tlee--- till ilie reiiu'val ot A/.- 

lium liie liaiiilil of' to the pari.'li o‘ 

.S'n:. ill the eoliiiyv ol /I.•/;./</,, subject ii> the ojiiiiioii 
ttJ ihet sun t on the toi)'>\^ ini>; ea-e : 

la paiipei bein:^ .seltleil at K '>sas hilul i' 
ht> 1!, iHi.'. in,' tia' a .le ol Mr. / )ii ol ,S. 
fill a %i.ir. ill ' . . \ .liii .-. i.nii >.\li.il i iotla> Airs. Iktn.- 
jilia^eil. 1 'i \ Kill'-! v In thi- hniii;>-, thi- pailjai. 

*.h-,i i‘ .1 iiatuiiil li.iuehls 1 ot Ml'. IhiiKi.'ics liteii with 
liei r.Kither iit Ai.y, aiul t!a hiriiiir was tor tla 
jairp'ee ot e.hnii.L' a 'ellleiiuni ni .Se-.r. A' soon a" 
'he was liireil, sla- went into The service of Air. JJit/:.- 
///;;, set veil hiiji tor a \iiir, aial eoiitiiiiasi to live wit!- 
Iiiiii liiiiil the iiioutli ot' Ju/ij, iHib. wiien she wen*, 
away, dui'niir lla- whole ol’ which time she clitl tk-. 
}ioii.'»e]iuii! work, as she diij (.Iiiiitia tlie lirst year, hut 

I! 
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)io conversation U»ok place between the parties ahr)iit 
liii'iiij; alter slie w:i'- so m> aforoaid in Xf/i rmhn\ 

1812, and tlieie \va^ no se»'ond liiiina’, unless from 
contimiaiiee in the -ervice ol' Mr. Ihrwunj. a Jiiriiij: 
oiitfiit lu be iinplicii. which in the opinion of the 
-lessions nndtr the circuin-tances staled, it f)nfrht not. 
iSoine tnontiis .‘liter the expiration of the Jii-1 Iwelve- 
inoiitiix, Mr. Diintiiiit ^avc tin; pan)>er sliillinus 

thereoi lor the iirst yen's wan'e^, and desired her to 
keep till! renianilne buy s}iiliinjr.>, and say nothint' about 
it. The jiaiiper tuvei aherwaiai- received anv smn on 
iicconnt of waiiv-. but received at tlilUieiit lina.- ilotlies 
aiui ;»i!cki.t money. .Mr. J)' > at /., .'.•'•/-//‘aw, iKiri, 

rennn.ed witii ln> t'atniiy to the liatiuit ol ('uumlnu 
the pa per reinoveil with tluin, and continued to live 
V illi them there till the month of Jul u The court o}' 
ipiarter sessions lurlher find, that tin re was no fraud 
.n tlii.s case. 


Mulbt’ih and /;. in support of the ordi r t>t 

'essions. cimtcialod, that althoiieli jhi* contMiuaiic*' 
ot the service in onlinary case'- wa'. t viilejice of a eon- 
tinu'ance upon tin- <era'.' »>t tin- oriirinal hirinir. 'et it 
was not couelnsive: ami in tin’s ia'c, the relation t>l 
tiither and chilil suli'i-tine, and tin- non-paviueiii ot 
\va<res after llte /irst y»-ar, alKiriieil ahniidant i vitlenee. 
that the pauper var no longer a liiivil serv.-mt: but re¬ 
mained with Mr. Jh.riniii;:, on the fooling of a child 
with its parent. 'I'lii^ was at all event.s a ijtiesrion of 
lucl lor the sessions to liecitle npoii. and they have -o 
determined it ; anil unle.ss that decision be contrarv to 
ah the evidence, tin- C’oiirt will not interlere. 


17J> 

IS17. 


The Kimo 
ngaimt 
The inliabi- 
tv.nts of 
•Sw.v. 


^C' Uihr 
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181 7. llrader and Adorns, contra. The pauper continued to 
' live with her rqiuteil lather, and do the household work 

after the first year, us she did during the first, for wldch 
there wa^ a distinct contract, and it must thence be in- 
Suvr. ferretl, that she continued oti the terms of the original 
hiring. I'here is nothing stated in this case, to shew that 
she lived on ditlerent terms after the first year, and might 
she not upon these facts, have iiiaiiitained an action 
for her wages at the end of the seeomi year (* In this 
case too, ther<- is not only evitlenei' of the service con¬ 
tinuing during tlie'si^coiui year, but ol' its being upuik 
the same terms: for the pauper at the end of the first 
year received two veais' wages, which must be con- 
biderctl as a payment by aiitieipution of the second 
year’s wages. J. It is perfectly clear, that 

the sum of fifty shillings was a gilt, for she is desired to 
say m»thiug about il.J 

Lord EixtNiionoL'iiii C.I cannot set the sessiun*- 
more right than they have set themselves. They have 
drawn the right eonelii.'ion from the facts before them; 
the pauper was liired for a year, and fifty shillings 
were paid to la r; that was paid with another sum, and 
there is ito question that the one sum was paid as wages 
and the other as bounty; it is true that the service 
continued the same, but there was not any hiring for 
the second or any subsequent year. Not being able 
to fmd fault with the inference wliich the sessions have 
druuii, I think there is no ground to disturb the order. 
Sup})obc an action had been brought by this servant 
for w ages due to her for her service during the second 
year, and the jury had done what the sessions have 
done here; tlic Court upon motion would not, under 

the 
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fhc' circumstances of this case, have granted a new 
trial. Although the service continued the same, there 
was not a hiring for the second year, as there waa for 
the first. 


I8I7. 


'I'he Kino 
against 
The Inhabi¬ 
tants of 
Sow, 


Bayley J. I think the sessions have done perfectly 
right; wlierc the partit's arc not related, it may fairly 
be jiresuined from a continuance in the service, that 
the terms on which they continue arc the same as 
during the preceding year. But where the relation of 
father and chiitl subsist, the gn>urid li)r that presump¬ 
tion fails, and litre there arc a variety of circum¬ 
stances to shew that there was nt)t any new hiring, 
nie parties were living during the second year upon 
different terms from ^vhat they livetl during the first. 


Abbott J. 1 think the sessions wei*c perfectly 
justified iit deciding this c:i>f un they havt; done, inas¬ 
much as after the first year, the pauper was living as 
a child with her parent, and ii'jl as a servant with her 
master. 


Holroyd j. It was the province tif the sessions to 
draw their own conclusion, and I think they have 
drawn it rightly. 


Order of Sessions confirmed. 
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^KttLsy. 
JS'cr. a 5 th. 


Hennell a^ahi.st ('haim.es I.yon, Administra¬ 
tor, with the Will annexed, of M akv J.yon, 
deceased. 


Upon a plraof A SSUMPSIT for ffooils sold l)v nlaititiil'to intestntr. 

plene admin s ^ ^ ‘ 

trav't. j'l.ii i r. Pit'll. I. Non assumpsit. 2. Plenoudministravit. At 

in order to \v ^ 

assess, in the trial before Atmitt .1. at the J.nmlon sittings, plaintitl 

ofli ti ^ liaving pri»vt'd the gtunls sold, in order to shew assets 

answ. .n i liHud «>f the deleiulaiit as ailiiiiiiistrator, proiliit-i'il 

pArlio^ i * f t* * 

an a!.<« \ u „„ (>xj|<iiint d ei>pv td’a bill, anti an aii'uer, piiriioiiing 

p/rs (>■ 'liif. 

fan-i r • ..' .1 to be an aiis.vef by ('hah^ I.'fon to a bill i’dttl in 

Si -.1 • ■ Clianeery anaiiisl iiiiii in his character <*l‘admiriistriittir 

‘ is" ' of A/s/riy /../■'?(. rite bill was fiU-tl bv Messrs. 

*‘ ' .ind ft*, as well tin their tiwa behrdt as on that of all 

A a • ! ” ■ » • .It. 

i: i: ;• I other cretiitoi s. pr.o itti; an ateount. 7 'he piaintif?' in 

j c t* '■ ! « t ^ ^ 

va» {!•..! :r:;. this actioii wh' jmiI .1 pal ly til that suit, it was ob- 

ilr-'- ; I. ' jetted, that that uas insiillifiei'.t tAitleiiee, for it was res 

!iii: - w: iiittf aiitis ;u i:i: that iht piaiiitiil slmiilti have produced 

f.y cifc.i;.- the oriirinai aii'VM r. anil viiihtil the haiid-writinc, or 

!f psciun,]! he slioultl ha\e shewn that this ileleiiilant was the 

‘■on. 

defendant in tliat snii ; ihai in the absence of such evi- 
tlence ihtM-e wa- lui pioof t»i iiUiuity. 'I'he lennietl 
•fudge, hov e’.er. leeeivi d the e\iilenef, and the jury 
found u veidiet for tlie piaintiti'. Hul/un having ob¬ 
tained a rule nisi fiir selling asitle that vertlict, anti en¬ 
tering a nonsuit. 


f j L t* ' ! * e 

va» { !•• -i 

til i f.: i ■ c-f 
iiiir; •. ; I. 
cii.'rt.i>.! ’ • ■ • 
hliiij;.. •.\i: 
any cact.ia- 
staiiccs *... It.'., t 
t! < p:i;Uin,]i 


Alarrjfut unti Platt shcw’cd caupc. To prove matter 
of record or doeuuiciils of n }nibiic nature, it is not 
necessary to have tlu' original rtcoid or dociiTnent, or, 
wlierc it is signed, to verify the hand-writing. In tlie 


case 
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ca- • of a parish rcgistcT, as of a marriagf, it is not iic- 
t.‘t' -ary to produce the original, although the pal-tic's 
sign it; unci the same rule holds as to the journals of 
the Plouse of Commons, and transfers of stock. If it 
were nwessary to prove the hand-writing of the defend¬ 
ant in this case, it would he ec{ually so in the case of a 
sheriff’s return to a writ; yet that may be proved by a 
copy, and such copy is constantly rccc?ived without veri¬ 
fication of the hand-writing. In .SV///»7-v. Turner {a.\ 
yir A. McDonald C. B. admitted an ofhcc copy of an 
answer to an information filed in Chancery by the At- 
torney-Ch'Jiera], without proof of the hand-writing of 
the defendant. So in TmiIii lyartnunUh v. Itohcrls (6), 
examined copies of a bill in the Kxchecjuor, and an 
answer put in, not by the dei'endant on the record, but 
by a former occujiier of the land whicli tlie defendant 
then held, were receivi'd in evidt'iice at the trial before 
T/iomson and this Court wa- of ojiinion that thc'y 
were properly received. In debt up«*n a recogni/ance 
of bail, or upon a plea of jiidginent recovered, the mere 
prcxluction ol' the record, <n- of an examined copy, is 
'•uilicieiil without proof of ideiitiry: it lies on the other 
side to shc'w lie is not the same person. The present 
case is still stronger in favour of the evidence; for here 
the answer purports to he by ('luiihs 1 tfnnj admi¬ 
nistrator of Jilui 1/ l,!/i)ii: so that he sustains the same 
character in that suit as he ihie*. in the present action. 

/fVd/ow, contra. The bill tillered in evidence pur- 
norted to be filctl by a stranger to the present recortl: 
the proceedings therefore at law and in etjuity were not 

I'/) 2 Crni/>\ 87’ (■’’) 

S I 


i 8 :i 

IH17. 

Hcnnci. I. 
gj^i:inst 
Lyon. 


tietween 
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1817 . 

Hiivmjell 

Ltom. 


between the same parties. The answer in such ca«e 
could only be received as an admission, in the same 
manner as letters are; the original, therefore, ought to 
have been produced, and the hand-writing %'erified. In 
CAambers v. Jiobinson (a), which was an action for a ma¬ 
licious prosecution, the plaintiff, to increase the da* 
mages, oflfered the office copy of an affidavit made by 
the defendant in Chancery of bis being worth a large 
sum of money: Lord Raymond refused to let it be read, 
and the plaintiff was obliged to send for the original, 
which was filed in Chancery. Supposing the modern 
practice of receiving copies of public documents without 
further proof to be well founded, there is no reason 
why such ethics should not be evidence in oil cases; yet 
it is quite clear that they arc not receivable in crimi¬ 
nal proceedings: as upon an indictment for perjury, in 
an answer to a bill filed in Chancery, the original must 
be produced, and positive proof made by a witness ac¬ 
quainted w ith the defendant, that it was sworn by him. In 
the case of old documents where the parties tfre all dead, 
it it impossible to prove identity ; but it is nut so in mo¬ 
dem cases, where every person concerned is capable of 
giving the evidence required. It is not sufficient to say, 
that the description of the defendant in the answer 
tallies with that of the defendant on this record; for 
until the identity is proved, the Court cannot look into 
the answer. 


Lord Ellenbokovgh C. J. The admission of ciqiies 
ill evidence is founded upon a principle of public con¬ 
venience, in order that documents of great moment 




should 
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<ihould not be smbulatot^, and Bubjcct to the Iosh that 
would be incurred if they were removable. The same 
has been laid down in respect of proceedings in courts, 
not of record, copies whereof are admitted, though not 
strictly of a public nature. In all these cases it may be 
liud down as a general principle, that copies should be 
received. In this casc^ the answer being a proceeding 
in a court of justice, must have been received there in 
the usual course, and verified by the person putting it 
in, as the answer of the person sustaining the character 
which it imports him to bear; and there is no question 
here, as to that answer having been put in by a person 
bearing that name and character. But it is said, that 
the evidence wants a further link to connect it with the 
defendant, and that it ought to be shewn that the 
Charles Lyon in the answer is the present litigant. I 
do not know any way by which that circumstance can 
be supplied, but by the description in the answer itself, 
which tallies in almost every particular. Still, however, 
it may be i^ewn that he is not the same person. The 
question tlien is, whether public convenience requires 
that the proof should be given by the plaintiff or the 
defendant; and 1 rather think that public convenience 
is in favour of die admissibility of this proof, giving the 
other party an opportunity of shewing that he was not 
the individual named in the answer. It should be taken 
as proof that he is the person named in the answer, 
imtil the contrary be shewn. 1 do not say that it in¬ 
conclusive, but that it is prima facie evidence. 1 con¬ 
fess, however, that this case forms a sort of anomaly; 
but expedient^ requires that the evidence should be 
admitted: and such appears to have been the general 
practice, except in criminal cases. Wishing that the 
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rules laid down in the aciininistrntion of justice hhottid 
acqord with public coiivtMiioncC} 1 <lo not foi*! inclined 
to disturb the practice, aith(>n<;h I do not set' cleariy 
the reason upon which the tiistinction bclw«vn civil and 
criiiiiiiid protvedinos, as ti> tht* ndini«'>il>iiily oi' this 
evidence, has obtained. 


IIaYIXY .1. 'I'lie bill and aiisuer bi in*,' pttKvedin;j;s 
in a court td’ justice, it i- ol’ the utmost iniportanci', 
that the orijjinals should l)e prc«-ci \ i d : and ^icat mcon- 
veiiitnce woulil result if tiny w« iv d about fioiu 

phiee to j>Iaci : and indted ilii v niiiflit be waiitid !ti 
inure than oin- place at tin- same lime. (.)n this 
ground, tln ieliue, Mii li prui enlit>i;s are pro\able by 
C'Xainiiu'd eoj>ii «. I'ln n tin <jne'lion \\lietherthe 
ci»py ol the aii'Wi r In tiii~ < a^e was snjlieifiit, or 
wlu'tbcr the iileiui'y .-liuiild not .tbo h.r.e been provid; 
blit i tlrniK tli.it it ilid al'toi<t pi.tiM lai ie eviilence, to 
shew tli.it tile ilei*. iiilaii! was tin- -anie person. ’I'lie 
suit ill l.i'v i' iigali'-t lit - l..f" ;i' tlie tiiiministralor 
of d/.''r./ 1,-i'iH. ami the inil in i.jiiiiy i' au;anisi i'hcrlti 
li' tlie ailmini-1.iiior of Mitt , I lake it 

for granted, the liiil uonlvl de~iiibe him hy his place 
am! addition; that wimld abo In- another cireumstanci. 
to shew identity. Non it would be impertinent for 
any other person but C’haiUi- to put in an 

answer to such a bill. W’e may therefore lidrly pre¬ 

sume, that the imsw«.r Wiis put in liy {.'hat h b 
and we may fairly eoncliiile that it was the same f'/noAs 
Ittijon^ Ibr it was open to the deleitdaiil, to have slicwn 
that there was another ChurUi^ l.yuu. But in the 
absence of any such rcbultiiig jnooli tin* evulenci* 
given was prinni lucie evidence of identity, and if that 
is once established, there is an end of the case. 

I s 
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Abbott J. 1 entertained some doubts at the trial, 
as to the admisfiil>iiitj of evidenoc; but 1 tliought 
it better to receive it, and upon the discussion and the 
authority of l.iuly Dartmouth v. Roberts^ I think the 
evidence was pro|>(.‘rly rcceivwl. It is a general prin¬ 
ciple, that copies are receivable in such cases without 
the originals, iViun the great inconvenience which 
would rcsu l, if the (iocuinents were taken to different 
places. 'I'hi re wouhi havt' been a danger of loss from 
such a }>ractiee, and besides, the docutnents might be 
wanted at diireivni places at the same time. The oli- 
jection is, that tlie answer ouglit not to have been re¬ 
ceived, because it was not shewn that the defendant 
putting in the answer was tlie identical defendant on 
this record; but in order to ascertain that, let us look 
at the pleadings in t/ux and that suit. In this, he is 
sued as the administrator of Mary jLyou^ and he does 
nut plead that he is not the adininUtrator; he therefore 
admits that to be the chtiracter which lie sustains. 
Then we find upon the proceedings in Chancery, a bill 
filed against Churhs lyo/i, tidmiuistrator of Mary 
lyon, and an answer put in by C. lyuuy in that cha¬ 
racter: now if the party to the suit in Chancer}' is not 
the defendant, then there are two persons, each of 
whom is administrator of a Mary Lyon. There is 
nothing to sliew two administrations, and it is rather 
extraordinary to su]>pose tliat two persons of the same 
name should sustain th^ same character. It is not to 
be presumed that there are two persons, but the identity 
is rather to be presumed, unless the plaintiff couhl 
have shewn the contrary. In this case, however, there 
was no evidence given on the part of the defendant, 

to 
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181 7 . to rebut the presumption of' kientity; nml thereforr I 

““ Urak it was bufliciently ostnblishcil. 

HcNNtLI. 

agmmu 

Holroyd J. 1 atn of the sumo opinion, ilial«lie copy 
oS Uie bill and answer was properly receivtul. I( Ims 
been hoiden fnun the time of Unit C. . 1 ., that when' the 
original itself is evidence, the iniinediate eopv of the 
original is also evidence. In Jlnrx. S'ttt/tf>rji ya\ this 
principle is laid down; ami it is there slated, (hat the 
w^iy of a church register anti the et>p_v of a probate of 
a will, concerning the personalty, is g«Mul evidence; but 
that the copy of a jtrobate of a will, as to the realty, is 
not evidence, because the probate itself is not evidence 
in such a case. That being so, if the original bill and 
answer would bt; evidence, a eopy wonUl etpiully be evi¬ 
dence, without the original bill and answer, so far us 
the original bill and answer would be t'videiice, without 
further prt>of; here I think the original answer would 
have been evidence: the Court having jurisdiction, it 
must be taken as the answer of the jterson against 
whom the bill was filed; if reeeiveil in that court as 
tlie answ'er of tlie person who was the defendant there, 
then it may be read liere, in oriier to sec whether it ap¬ 
plies to the present case. If then the original would 
have been evidence, an cxainincHl copy stands in the 
i»amc situation, according to the authority in Lord 
morul. Then how' docs the question staiul ? 'I'he person 
sued here is CJiarles Lytnii suc'd as administrator of 
Mary Lyon^ and the copy of the answer sliews that the 
bill was filed against Charles LyoH, as administrator of 
Mary Lyon. There is therefore primu facie evidence 

(. 7 ) 1 Ld. Rayn:. 154 . 
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t^at tlic Charles Lyon in that court and in this, are the 
same person, whicli is the only identity wanted. In 
Cameron v. Ughtjhol («), in order to prove some of tlie 
facts, an affidavit made by the defendant was given in evi¬ 
dence, without proof of his hand-writing or that he 
was sworn thereto. Tliat, indeed, >vas an affidavit 
filed ill the very court in which the action was tried; 
but there is no diffiTcnce between that case and the 
jwesent, when you get tlic length of establishing that 
the original answer put in in another court, is to be re¬ 
ceived here as the answer of the person whose answer it 
pur[K)rts to be. I think, therefore, that tliis evidence 
was properly received. 

Rule discharged. 

(a) zJSlxr.Xcp. iiqc. 


Ex parte Dent. 

JJ^ E. TAUXTOy moved that a person resident in 
the country, practising as an attorney, should 
be re-admitted an attorney without giving a term's 
notice; and he grounded his application on the fact 
of the applicant having instructed his agent in town 
to take out his certificate, which the latter, through in¬ 
advertence, omitted to do, of which the applicant not 
being awoie, had continued to practise. 

The Court granted the application, observing, that 
there was not any rule of Court requiring the notice; 
but it was a term usually annexed to applications of this 
sort; it seemed, however, reasonable to dispense with it 

here^ 
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’Tutiday, 

Asi'. 35th. 

A person wIk- 
has continuci} 
to practisi; as a 
solicitor after 
his certiAcatc- 
has expired, 
may, under cir¬ 
cumstances, be 
rc-admitteJ 
without giving 
a term's notice. 
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1817 ' hercy the party having continuetie to practice unctMi' 
.' sciously. (a) 

Eft pftitc 
Dent. 

(a) Ex parte W’inter. 

Barnra'.tlL on a «!»y in lhi« tirm, made a siniilai 

application, ill a ca?c>%!>crc a MtliL^toi had ^ivin ciinrd. .\s to hi, 
t>' take out In' eLtlilicat! , ai li>iiii!>h<',l i.ini w h. -iun I -i ‘hat 
putpoic ; the latter ha.l applirJ the- motuy to h:v tin 

applicant, uncon.'cious that his I'lititieatt tail ■> <t i , ■ n takrn out, 
continued to ptaetikc alt,;r his loim(.i irif.tii !-ui <-t, .r'-.i : .in>' 
upon the aiithottty of the preceding ia»e, th: Coiiit >,'r«iitcd the aj- 
plication. 


Tile Ki.st. Tilt* Mierifl* ol’ Middlesex, 

in a Cause ol* Wili.i.vms timi 'nisi IM am le. (^) 


‘ • * ii^t u 

Lir- by tlie 
! ■•! ’:> a bill 


■i.at I.'. 


I 

s.a: 
took aiid ili- 
<;•- 

lei.dar.* 1 c 

Ts'icuej birr..'t.!f, 
ii iLifficitf.t, 
■wil!i'' i;r naiTi- 
iiij; t!i» rese;;--' i, 
-jt 'tatir.p ti.tm 
to be people o: 
the county. 

But the rt- 
turii not stating 
1 iie arrest to 
J,av£ taken 
place in tht 
rounty was held 
to be bad. 


LA^\ L.S s1k'v\«-i 1 i niiso ;iir;iinsi ;i l ull' wliii'ii liui! 

-M-j • 

bfc'ii obtuiin.tl In 11,ii, hu- M iniit; nsnU- an at- 
ttichliiciit agaiii'l tlif sliepill lor not liiiui'ino- in tlu* 
botlvj witii c^>^ts for irifiruiaiMv : nti an affidavit slatinji 
that the* >}it-rill, Jiaviiio bcnii ndi-ii jo re-ttini tliv bill trf 
MiddU-MX, had ittiin-eef >• that In- i!id on tin- i8lh day 
of' Oe/n/;rr, I S 1 <'•, arn-'t and t.ike* the-bod \ of'the dt-t'eixJ- 
aijt, and detain iiitn. uni ii atieru at lU in-rescued him- 
hclf out of tlie shenil s cn^toily : and tiiat afterwards, 
and before ibe return of tlie precepi. he was not luuiid 
in the said shenil > bailiwick." I Ii* conteiuled, that 
it was not .sutHcieni to return, tiiat. tlie parly res»- 
cued hiniselt, unless it was saitl to be by pttuplc of 
the county, a.s in iVuldu v. Lumbn t t^u)\ but tiiat tlic 


'() We were favoured with this report by the gciitlcmcii who ai- 
giicd the case. 

^I'j Gr». £liz< 868. 


return 
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return ought reguUwly to name the rcsjcucrs, as in 
May y, Proltt/{a\ so that the plaiiitifl'might have his 
remedy against tin* rt'sruers; althOiigli he admitted that 
the shcriir iva*. not hound to take the posse comitatus 
with him to execute mesne process. Crrmijdmi v. 
Ward, {h) lie admitted also that it might he sufficient 
if it was sliewn hy the return liow, and with what force 
the defendant rescued himself, as hy ]>resenting a pistol 
at the sheriff’s tifficer, or hy heing more than his equal 
in bodily sirengtli, or tlielike; hut contended lhatw'here 
notliing of that ."ort was staled, tlie sheriff was liable to 
an attachment, for whUii he cited the case in W. 
Jon. ::oi. where the slici jn’ uturned tliat two women 
rescued the' defendant in his way to prison, after being 
arrested on a latitat, ami the (.'oiirt orderetl that an at¬ 
tachment sliould go against flu- bailiff, lt> examine if the 
tscape was hy fraud ()r not. 

who '•upporteil the nde, saiti, that iiibhs i 2 . 
had held, in aca^i- ol‘/i r/e <r v. 57 G.'^. 

(\ that altliougli it w.i" not enough f'r the sheriff 
li' say that he resened himsi-lt, yet it might he so, if 
stated to he with force and arms. 

'P/h’ Conr! seemed inclined to hoKl, that the return in 
this respect was suliicient. aectjrding to Com. Dig. tit. 
li'i’scff/fs. D. .\. Tiiey intimated that an indictment 
would he good, stating th-tt the defendant rescued 
himself with foree and arms. Anil Lord Ellcnbo- 
roug/t C. J. said, that the ground of the decision in 

(ii) 6V0. y.:,-. 419 I J'." . iS';. 4p. .0/1, T9;. 

(/•) 1 A>.;. 4:9. 

/!’. fhn'i. 
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The Court will 
set aside an 
attachment 
against the 
sheriff for not 
bringing in the 
bode, with 
costsi upon an 
affidavit that 
the plaintiff 
purpose!)- pre¬ 
vented the de¬ 
fendant's heing 
retaken aftei a 
rescue, and that 
the appiieation 
was by the 
sheriff himself, 
without nega¬ 
tiving the fact 
of his haring an 
indemnity. 


C48BS tK MICHAKLIfAS TeKM 

IT. Jim, 3 of« »at tluil the ntuncte of the women who 
tntAo thr mruc m're not mentioned in the return. 

lAi'tk's du n tt»ok anollii r «bjw:iion to the retom* 
tJisit it dill iu*t slatf tliiil tin* cl«*liiuJunl wits .'irifMcd m 
the couiilv, Iml only that he rescued himself there; 
and if iho arn-si wii.s out of llie comity, a siibsrc^ucnt 
rescue wa» lawful, uial ihercldrc no cxcosc to the sherifi. 
Off', lirci\ 203, 204. 217. 2 2 < 5 . 

B.wuey J. referred to Ydv, 51. Afo. 42a. J> 1 . 5S5. 
Com, Dig, tit. iieD. 5., and 

77 /t' Court held thi.s exception good; and therefore 
discharged the rule, with co.sts. 

After the above rule had been discharged, //oft, the 
same day, tibtainetl uiunher rule in the same cause, for 
setting aside the attachment gcnersdly, with costs, tin an 
aflidavit, stating that the pluintifl' had purposely kept 
the defendant out of the way to prevent hi.'; being re¬ 
taken by the sheriff'’s officer, and that tlur rlefendant 
was renderctl by his bull, and that the .application was 
made on the part of the sluTiff^ and not in collusion 
with the defemlaiit. 

E,lM~j:fs opposed this rule, first, on the ground that all 
the facts in the prtsent affidavit existed at the time of the 
former rule, and therefore the jutjgmentjirononnced upon 
that rule was conclusive between the parties, for which 
he cited Lord Kenjfun'a opinion in Greatfuml v- Jirandey^ 

7 T, R. *456, He also contended on the autliority of 
Rex V. Sheriff'tff' Middlesex, 3 Af. 4 * & 299. that the affiv 

davit 
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davit was insufficient for making the .rule absolute, 
even on payment of costs, as it did not negative there 
having been an indemnity to the sheriff from tlic de¬ 
fendant in the cause. 


J 817 . 
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But The Court heJd (he affidavit in the present case 
cquivaient and sufficient, and therefore made the rule 
absolute on fiayoaent of costs. 


I’he King against Wooler. 


I'iutstUy, 


' Jl^' HE defendant on n former day in this term obtained 
a rule to shew cause “ why the list of persons 
named by his majesty's coroner to form the jury on the 
trial of the information (filed against him by the Attot> 
ney-Generai for a libel) sitould not be cancelled, on the 
ground of such persons having been improperly, ille¬ 
gally, and partially selected by the coroner; and why 
the sheriffs of London should not again attend the coro¬ 
ner with the books or lists of persons qualified to serve 
on juries, for the purpose of fernty-eight persons being 
*iamedf out of whom a jury might be formed for the 
trial of the issue joined upon the information. The de¬ 
fendant and his solicitor, Charhs Pearson, in their affi¬ 
davits in support of the rule, stated that they attended 
the nomination of the forty-eight persons at the Crown 
Office, where the clerk of the secondary of London Iinv- 
ing produced several bodks, lists, and papers pnrportir.g 
to be the lists of ])crsons qualified to serve on juries 
w'ithiu the city of London, the coroner began to select 
names from the books, against which schclion the tle- 
fendant protested, as illegal; upon which the coroner 
'N'pe. I. O Jien 


In <Trikir>)t a 
fpccial jury, t'-.C 
coroner is rot 
l.oun,I to take 
tlis jurors as 
th-y occur upon 
ihr shtrifl’s 
books, but is tu 
niLke a selec¬ 
tion ; and nhcie 
iir had made 
such (('lection 
imparti.tllv. the 
C'ouiC refused to 
cancel the Int 
of persons so 
selected- 



l»i 


CASES IN MICHAELMAS TEllM 


1817. 

The Kino 
against 

WOOLF.K. 


then turning Iiis eyes from the books, inserted a pen 
into one of them, and professed to take indifferently tl»e 
names against which the pen alighted in the list: that 
his pen however alighting upon the name of IL Taplin, 
n rag-merchant, he at first annaunced him as one of the 
jurors, but upon reflection rejected him, and substituted 
the name of another person described in the books as a 
wine-merchant, who continued upon tine list of the ibrty- 
cight: that the coroner also rejected a Mr. William 
Gillman^ a respectable bunker in the city oi Lotulon, 
and substituted in his place Thomas /’V/Zetes, who was 
Mtalcd to be a broker, extensively employed by govern¬ 
ment in the sale of old stores: th.it the defendant in 
both instances protested against such rejection and sub¬ 
stitution, but in vain : tluit the whole of the forty-eight 
had not been impartially and indiflerently chosen, but 
partially and arbitrarily culled and selected in a manner 
likely to prejudice the defendant materially at his trial. 
It was further stated, that the books or lists produced 
out of which the forty-eight names were taken, were not 
such as the law required: that by an act of common 
council the lists of persons qualified to serve on juries 
in the city of Ijondon were required to be returned 
from each waid annually and signed by the alderman ^ 
that of those lists some were dated as fur back as 1812; 
one only had been sigircd by the alderman, otlicrs by 
•the deputies, others by tlie ward clerk, and that some of 
them were not even s^ned at all. 

In answer to this appliesAion, the coroner in his 
affidavit stated, that at the nomination of the jury, men¬ 
tioned in tlie defendant’s affidavits, a person from the 
secondary’s office attended, and brought witli liim a 
book containing the names of persons in the diflerent 

wards 
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Nvards of London qiialitied to serve on juries; that 
eitlier being the book, or similar to the one from 
which the special juries had for many years past been 
selected : that he also brought with him lists contained 
in separate books, purporting to be from dilTercnl wards, 
and containing a general statement of persons qualified 
to serve on juries; that he the coroner then proccetled to 
select a jury from the separate lists, and not from the book 
formerly used for that purpose, and to the use of which 
the defendant objected : that having been appointed to 
this office in tfuly, 1813, he was informed that the usual 
motlc of nominating special juries in Londwi^ was by 
the nomination of forty-eight persons designateil as 
merchants, in the book rctiirnwl by the secondaries, and 
that the usual mcnle of nominating special juries in 
counties, was by the nomination of forty-eight persons 
designated as esquires, or other persons of higher 
degree, in the freeholder's book returned by the she¬ 
riff : that he had unitorinly adhered to this practice 
of nominating in counties at large, persons design¬ 
ated ns osipiires, or persons of higher degree, and in 
the city of Lmdon, persons designated as merchants 
generally, or as of some particular description of mer¬ 
chants which appeared to him of a respectable class; 
and that soon after his appointment, lie adopted the 
following as the best mode of nominating the juries, i. c. 
he put his jwn between the leaves of the book pro¬ 
duced to him for that purpose, before he looked into it, 
and then, upon opening it, fixed upon the name of the 
person so designated as mcrcliant or esquire, or other 
person of higher degree, which was nearest to his pen. 
and nominated such person accordingly: that ho began 
to nominate the jury in this cause as in all otliers, by ui- 

O a rtiiur 
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- or lists, and nominating the person (designated as a 

merchant) nearest to whose name his pen did fall: and 
WouLEK. having nominated one person from one book 

or list, he then took the next, and so in succession, 
endeavouruig to select a person designated as a mer¬ 
chant, from each of the books or lists: that he fre¬ 
quently had occasion to look through many pages, 
without meeting with any person designated as a mer¬ 
chant, and that in one book, he did not even find any 
])erson so designated : that then finding the difficulty 
of fixing upon proper names in the manner already 
stated, he did after some time, open the leaves of 
the books or lists indiscriminately, and casting his 
eye rapidly over them, fixed on the names of such 
persons as he casuall3' and accidentally saw described 
as merchants, and that he did not approve of, reject, 
or substitute the name of any person, from any motive 
of partiality', favour, or afiection, or from any view 
whatever, but that of nominating those who came 
within the description of persons from whom special 
juries had been usually nominated: that five months 
having elapsed since the striking of this jury', he did 
not recollect the fact of announcing the name of 
Mr. Taplin, who is a rag-merchant, and substituting a 
wine-merchant in his place; but that he would not on 
any occasion, have nominated a person designated us 
a rag-merchant, because such ^designation would not. 
according to his judgment, bring the person so de¬ 
scribed, within the class of persons from whom special 
juries have been usually selected: that according to 
his judgment, a wine-merchant was of that class of 
persons fit to be I'eturned upon special juries, and for 

14 that 
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khat reason only he nominated J. Mears^ of whom he 
knew nothing except from the books or lists produced 
to him: that he did not recollect having announced 
the name of Gillman, and afterwards substituting that 
of J^ellows, but that he could have no other motive for 
not nominating Gillman^ but that of his being a banker, 
and therefore in his judgment, not coming within the 
description of a merchant: that his otdy motive for 
nominating Mr. FdUrms was, that he accidentally 
fixed upon his name in the niuniier before stated, 
and that he was described in the book as a mer¬ 
chant: that he did not, at the time of the nomi¬ 
nation, nor does he now, know any thing respecting 
Taplin^ Gillman, Clears, or Fdlozps, their character, 
connections, opinions, principles, situation, or em¬ 
ployment; and that he never received any commu¬ 
nication, directly or indirectly, from any person of 
and concerning any of them; and that to the best 
of his knowledge, ut tlu* time of the nomination of 
tliejury, he did not know'any one of the individuals 
composing the same; and that he had not received 
any suggestion or communication whatever from any 
person concerning them, or any of them ; and that no 
motive of partiality induced him to fix upon tliem in 
preference to other persons contained in the books or 
lists; and that he nominated them impartially, and from 
his accidentally having fixcit upon them in the manner 
liefore described, and from believing them to be of that 
class of persons from whom s^iecial jurors had been 
usually nominated.’' The practice of selecting in 
counties esquires, or persons of higher degree, and in 
fjOHtlon and other cities merchants, Avas fully confirmed 
by Master JLe Blanc, and Mr. Barlifw, the secondary of 
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- I^ndou. in his affidavit stated, that he hail been in the 

tt^ainsi secondary’s office twentj’-two years, and during all that 
WooLER. constant habit of making returns of grand 

and 2>etit jurors; that he never had any such lists as 
were mentioned in the defendant’s affidavits ; and that 
until lately he had never lieard of the acts of com¬ 
mon council there referred to : that the practice usually 
adopted was, to appi}' to the dcjiuties of the wards to 
send the return of all the inhabitants fit to serve on 
juries within their respective wards, (it coming to each 
irard to serve on juries about once in three years,) and 
front the books so returned to make returns of the 
grand and jjetit jury : and that at the time aftpointed for 
the nomination of this jiny, he sent the books rcturnetl 
by the ilejmties of each ward respectively, together with 
a book which had before been generally used in nomi¬ 
nating special juries. 

The Ailorney-Gcrm-al now showed cause; and after 
stating that the affidavits which had just been read coii- 
tuined >o full and so distinct a disavowal of every iiii- 
projicr motive in the officer of the Court, that the charge 
of 2>artiality must be considered as completely answeretl; 
he proccciled to argue, that this modu of striking 
the jury was not illegal; whether the books were irre¬ 
gularly made up or not is iinuiaterial upon this motion, 
the ground of which is, that the jurors have been ille¬ 
gally selectctl by the coroner: he was bound, however, 
to take the names from the lists 2)reseuted by tlie sheriff; 
if those lists bo improperly made out, the latter alone 
is responsible fur his neglect. But the material ques¬ 
tion intended to be discussed upon tliijs motion is, 

whether 
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whether the coroner was justified in making a selection^ 
or whether he was not bound to*takc the names in the* 
order in which they occurred upon the hooks of the 
sheriffi In ordinary cases tlic shcrifi^ out of the lists 
returned to him by the several constables and tithing- 
men, containing the names of persons qualified to serve 
on juries, selects the panel out of which the petit jury 
is formed; and it might :is well be said, that in that 
case the shcriiF should ttike the names as they occur 
upon those lists, ns that the officer of the Court should 
take them in the ortler they occur upon the lists re¬ 
turned by the sherilT. Special juries were first intro¬ 
duced upon trials at bar, and in causes of great conse¬ 
quence; but it being doubted in other cases whether 
this could be done without consent, the statute of tlic 
3d G. 2. c. 25. s. 15. enacted, that the Court might, 
on motion, order a jury to be struck before the proper 
officer of the Court for the trial of any issue in such a 
manner as special juries had been usually struck ujjoji 
trials at bar; and by 17th section, the sheriff is di¬ 
rected to bring tlte lists of persons qualified to serve on 
juries, and the jurors are to be taken oiit of such lists. 
The Court thereft)re by this statute w’as empowered to 
order the jury to be struck, as had been usual ujwn 
trials at bar. Then what had been that practice before 
the statute ? For whatever tliat was, was to be tlic 
rule followed by the Court in ordering, and the officer in 
striking, a special jury. In Idlh^s Prac. Reg. 155. a. 
23 Car, 2. B. 11 ., it is stated that upon motion and 
affidavit that the cause to be tried at the bar is of very 
great consequence, the Court will, if they see cause, 
make a rule for the secondary to 7iamc forty-eight free¬ 
holders. And by %.rulc of 7>7«/Vy term, 8 ^ 
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was ordered, that upon every reference by the Court to 
the secondary to return any jury, or to name forty-eight 
sol&dent persons to try any issue at bar, if the attorney 
on one side shall make default to attend at the time ap¬ 
pointed for the naming of the jurors, &c., in such case 
the secondary shall name the jury aforesaid, and shall 
strike out twelve on behalf of each party, and the rest 
shall be returned to try tlie issue. This is abundant 
authority that tlie practice then w'as for the officer to 
name the jury: he is in fact in this very case, as in all 
others, directed to name the jury, and if the fault be any 
where, it is in the Court who made, and not in tlie 
officer who executed the order. But the order itself is 
perfectly legal; and if he is therefore to name, he must 
exercise a judgment on the subject. He is not to take 
indiscriminately the names os they occur on the books. 
Such a practice would defeat the very object of the 
rule; i. e. the obtaining such individuals as from their 
education and intelligence were calculated to decide pro¬ 
perly on questions of difficulty. The lists furnished by the 
sheriff contain the names of persons of various ranks and 
dcgi'ees of education qualified to serve on juries; and 
if they were to be taken indiscriminately, it might hap¬ 
pen that the most ignorant aud incompetent might be 
chosen to try a most momentous and difficult issue. It 
follows, therefore, from the terms of the act of parlia¬ 
ment, Uie uniform practice of the Court, and the nature 
and ol^ect of the rule itaelf^ that the bounden duty of 
the master is to name and appoint such persons as from 
their condition are in his judgment most fit to dis¬ 
charge the duties of a juryman in causes of moment and 
difficulty. He has executed bis duty in this instance 
by rejecting a rag-merchant, whonij from his descrip¬ 
tion. 
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tion» (judging fcom general character) he deemed not to 
be a person likely to possess the degree of knowledge 
requisite for a special juryman. Adopting the invari> 
able practice, he has also rejected a banker, as not 
coming within the description of a merchant: he has 
fairly and honestly exercised his judgment in these in« 
stances, as he had a right to do; and^this rule must 
therefore be discharged. 

The Drfendant in person contended, that the coroner 
had no right to select the jury, but was bound at all 
events to take fairly as they occurred, the names of aD 
such as usually served on special juries; that he had 
no right therefore to reject R. Taplin^ who was a mer* 
chant, and substitute another. And assuming that 
commercial knowledge is a requisite qualification for 
a special juryman in London^ a banker from the nature 
and the extent of his dealings, is as fully qualified in 
that respect as any ni^chant, to decide upon questions 
of difficulty: the term merchant in its larger senses 
comprehends every species of person engaged in trade. 
As to the charge of partiality, the facts were before the 
Court, and they were to decide whether that was made 
out or not. It was of the utmost importance, that 
the administration of justice should be free from every 
ground of suspicion. In questions between individuals, 
the mode (as practised) of striking special juries, is of 
little consequence, but.where the crown and a subject 
are the litigant parties, it is of the utmost moment that 
the juiy should not be arbitrarily selected by a public 
officer deriving his appointment indirectly from the 
crown. 
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Lord Ellenborough C. J. 1 entirely agree with 
what has fallen from the defendant, that the admini¬ 
stration of justice ought not only to be pure, but un¬ 
suspected ; and if, after the most attentive consideration 
of even' syllable of the affidavits, it had been made ap¬ 
pear that in any one reject blame could be imputed 
to the officer of the Court, 1 should readily have en¬ 
forced any application for his punishment, or for vacat¬ 
ing any acts done by him in tlie corrupt exercise of his 
functions. The loile is directed against the mode of 
proceeding, and the conduct of the olBcer. As to the 
mode, it is said the juries are improperly and illegally 
struck ; and as to the officer, he is charged with partial¬ 
ity. Can any man, who has heard the detail of llic 
affidavits, say that there is a colour for any part of the 
application ? As to the mode, is it a mode that has ob¬ 
tained to-tiay for the first time ? on the contrary, has it 
not obtained from all times to which the practice of the 
Court can be traced ? The rule itself is not modei'n, nor 
has its form been varied : it requires « that the sheriff* 
shall attend the coroner with the books or lists of per¬ 
sons qualified to serve on juries^ and that he shall name 
thereout forty-eight good and sufficient men, of whom 
twelve shall be stinick out on each side, and the remain¬ 
ing twenty-four returned to try the issue.” Has the 
sheriff* then attended with the books or lists? ho has; 
and the secondary, who has been acquainted with the 
practice for upwards of twenty years, states, that he 
presented to the coroner, besides the book which, during 
that time, had been constantly used, separate lists re¬ 
turned from the several wards; the officer is bound 
by the very terms of the statute 3 G. 2 . c. 25 . s. 17 . 

n . to 
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to tak« the jurors out of such lists. There is nothing, 
therefore, to impeach the mode as far as the source 
fram which the officer drew his information is con¬ 
cerned: it is the source pointed out by the act of 
parliament; and if tlie books or lists have been made 
up with any vice; if they are not conformable to the 
habit and practice that have .prevailed, the parties 
framing them are liable to be called into court, and 
have the matter imputed to them as an oflfcnce; 
but the officer has proceeded on the books ex¬ 
hibited to him; he could not alter them if re¬ 
quired, and they are the usual (and as far as he 
knows) the legal sources, from which special Juries arc 
to be lirawii. Then as to the juries being struck 
illegally; is there any illegality in the officer reject¬ 
ing some and substituting others? that will depend 
upon the fifteenth section of the statute 3 G. z. 
c. 25. which enacts, That the Court may, on mo¬ 
tion, appoint a jury to be struck for the trial of 
any iss-ues in such manner ns special juries had been 
usually struck in trials at bar.” The question then is, 
In what manner, before the passing of this statute, 
special juries were struck upon trials at bar ? Now it 
:ippeurs from Liili/s Practical Register^ and from the 
Rule of Court 8 IV. 3. that it was the practice of the 
(.>.)urt u}.K>n trials at bur to make a rule for the second¬ 
ary to name the fortj -eight: tlmt was the form of the 
rule bciurc the statute f It is authorized by the statute, 
and has continued to be the uniform practice of the 
Court to the present day : and the rule in this very in¬ 
stance, as in ail others, directed the master to name 
the forty-eight. The officer, therefore, is to nominate. 
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not to copy* nor to take the names in sequencers they 
stand upon the page; that would not accomplish the 
design of the legislature and the Court; that would not 
secure a special ]xxry. The situations, habits, and edu¬ 
cation of men vary: he is to nominate; and the very 
word implies that he is to exercise a judgment upon the 
subject; the mode in which the coroner proceeded, waR 
by putting his pen into the book, and taking the riaine 
nearest his pen, of the person coming within the de¬ 
scription of a merchant: the law does not absolutely re¬ 
quire that the jurors shall be merchants, but the practice 
certainly has been within the city of Lomion to take 
such only as came within that description, and in 
counties, those who come within tlie description of 
esquires or persons of higher degree: that has been the 
mode in whiph the officers have at all times cxcercised 
tlieir judgment as to the class from which special jurors 
are to be selected; and the conduct of the officer would 
have been liable to exception, if he had departed from 
that practice in this instance; but it is said, that he has 
rejected a rag-merchant, and substituted in his place a 
wine-merchant. I am of opinion, that if Ire did this in 
the honest exercise of liis judgment with a view of ob¬ 
taining competent special jurors, he did only what was 
his duty : if lie w'crc even mistaken in this instance, he 
is not to blame, if this rag-merchant were of all men 
the most cnliglitened, and the best informed, and the 
master had taken luiother in his j>lace less competent, it 
was an error in judgment, but no crime: I, however, 
think that the officer, in rejecting the rag-merchant, ex¬ 
ercised a sound discretion; for though the individual 
might possibly be a person of the best education and 
greatest intelligcuce, yet his description docsiiot certainly 

denote 
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denote tliat class of persons, where those qualities are 
generally found; the description of a wdne^merchant, 
generally marks a person of a higher rank in society. 
Upon the question therefore of legality, I am of opi¬ 
nion, that the coroner had a right to select fairly and 
honestly with a view to attain the object of the rule, 
persons who in his judgment, were, frdm their better 
cilucation and superior intelligence, calculated to de¬ 
cide upon questions of difficulty. It remains only to 
be considered, whether be acted partially: if he had 
selected any person from personal preference or any 
undue motive, it would be a corrupt exercise of his 
functions: he appears however to have been guided by 
the most correct and sacred sense of duty: in his 
affidavit he disavows all motives of corruption, and all 
knowledge that could possibly influence a corrupt man, 
or enable liim to serve the purposes of corruption; 
he has most completely and absolutely exculpated him¬ 
self, not only from the fact of corruption, but from 
every imputation that ingenuity could suggest against 
his integrity:, and every person giving the Icrast atten¬ 
tion to the affidavits must feel convinced that he has 
not only acted in the incorrupt and most impartial 
discharge of his duty, but that he has most studiou^'ly 
proceeded so as to avoid imputation of any sort: he 
certainly is much indebted to the defendant for making 
this application, and thus affording him the opportunity 
of full exculpation. I cannot conclude without saying, 
that it is most gratifying to the Court, and most impor¬ 
tant to the public, to know that the duties of oflicers 
connected with the administration of justice, are dis¬ 
charged with so much integrity and such laborious 
indiiMry, 
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Bayxjsy J. I am of the same opinion. Tlirec ob¬ 
jections have been made by the defendant. First, that 
the master has no right to nominate: secondly, that 
the books from which the names were taken, were im¬ 
properly made out; and, thirdly, that the officer par¬ 
tially and corruptly discharged his functions. With 
respect to common juries, the power of selecting the 
panel belongs to the sheriff; and before the statute of 
3 G. 2. c. 25. it had been usual in cases of great conse¬ 
quence to have the jury named by the master from the 
lists returned by the sheriff. The object of the Court 
wa^ to have the assistance of persons of superior capa¬ 
city and knowledge in the decision of difficult matters of 
fact; and the officer of the court, with a view to attain 
that object, must have selected the names of persons from 
those stations and ranks in society' where such qualities 
are usually found. If the officer were bound to take the 
first forty-eight names that occurred on the opening of 
the book, would the object of the Court be attained ? 
It clearly would not; and unless, therefore, tliere were 
some mode of distinguishing by the description annexed 
to the persons returned in the sheriff'’s books, those per¬ 
sons likely to possess the qualities required in a special 
juryman, that purpose could not be answered. Tlic 
distinction very properly fixed upon, is that of esquire 
in counties, and of merchant in cities: it has been 
from the earliest time acted upon, as to the class of 
persons from whom the selection is to be made. The 
statute 3 G. 2. c. 25. directs special juries to be struck, 
as the practice, bdbre the statute had prevailed, with 
respect to trials at bar. That clearly was for the offi¬ 
cer to name the jury; and if he had named or selected 
the whole forty-eight fiurly and honestly, solely with a 


view 



m THE FiFTY-EiaHTH Year OR GEORGE III. 


207 


view of selecting persons, in liis judgment, fit for the 
discliarge of the duties required, 1 think he was fully 
authorized so to do. Then as to the charge of par¬ 
tiality, that is most completely and satisfactorily an¬ 
swered : to avoid any imputation of that sort, the officer 
adopts the mode stated in the affidavit. These lists 
contain the names of ail persons entitled to serve upon 
any juries; and of course many not fit to serve on special 
juries,. where superior capacity and knowledge is re- 
quired ; the officer therefore prescribed to himself a rule 
of selection, (which he was not bound»to do) that he 
he might be considered to act with the utmost impar¬ 
tiality : he rejects because, from his description, 

he did not conceive him likely to possess the intelli¬ 
gence required in a special juryman; and another as 
not coming within that description, from which special 
jurymen in Loitdon had always been* taken,' and 
he substitutes others, in his judgment, more likely to 
possess the qualities required in that character; and 
this is done without any improper motive on his part, 
and without any knowledge of the circumstances of tlic 
persons rejected or substituted. I am therefore of opi¬ 
nion, that the officer of the court has not acted illegally, 
corruptly, or partially, and tliat this rule ought to be 
discharged. 
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Abbott J. I am also of opinion that this rule 
ought to be discharged. The question is one of great 
importance to the public, as it relates to the trial by- 
jury, which has ever been justly considered one of 
the most incslimablc privileges of a British subject. 
The rule was granted, on the ground of its beuig im¬ 
puted to the officer, that he had acted improperly, 

illegally. 
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iliegaliyi aiid partially. On consideration of the affi¬ 
davits on both sides, I am of opinion, that the officer 
has acted properly, legally, and impartially. By the 
rule of the Court itself, the officer is required to name 
the forty-eight; in ordinary cases, the sheriff nomi¬ 
nates the panel, and the jurors composing the same, 
are persons selected by the sheriff. By this statute, 
that power of nomination which belonged to the sheriff 
in common cases, is vested in the officer of the C^urt; 
and these officers before and since the statute, have 
been in the tionstant habit of selecting for special 
juries, person^ coming within the description of esquires 
or merchants; and if this had been a question now 
agitated for the first time, 1 do npt know that any 
better mode of discrimination could be pointed out. 
It is said, however, that the master has departed from 
this mode, and from an undac preference, has selected 
some and substituted others: that he was influenced 
by any impro{)er motive, he has most distinctly and 
unequivocally denied: it is true, that he rejected a 
person described as a rag-merchant, as not coming 
witlun that class of persons whom he thought likely to 
afford the degree of knowledge and intelligence requi¬ 
site to enable a man to discharge the duties of a special 
juryman. And although an individual of that class 
may possess those qualities in an eminent degree, yet 
the officer of the Court, judging only from his general 
experience, may fairly have drawn a conclusion, that 
superior knowledge was not ’generally to be fouml 
in that description of persons, and he then had a right 
to exercise his judgment accordingly; so'he rejected 
another person who was described as a banker, he not 
coming within the description of merchants firom which 

class 
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class it has been usual to select specif juries in Ijjndon. 
It was objected, that he substituted a person who was 
uiupioyed by government in the sale of stores; but he 
swears most positively, that he knew nothing of the 
circumstances of that person, and that he selected him 
us being the next person against wlioin his pen fell in 
the book. On the whole, I think that the conduct of 
the coroner has been legal and most impartial, and that 
this rule should be discharged. 

HoEitoYD J. After what has already fallen from 
the Court, 1 shall^ontent myself with saying, that the 
charge of impropriety, illegality, and partiality, is com¬ 
pletely answered; and tliat the result of the afiiilavita 
is, that this conduct of the coroner has been most 
proper, legal, and free from all partiality whatever. 

Rule divcharged. 


The King against Jonas Jones. 

^''AMPBELL, on a former ilay, moved that the 
prisoner, who h.Td been committed by the coroner 
<.>f Monmouthshire to the county gaol, on a charge of 
manslaughter, might be b.Tiled by a magistrate of that 
count}'. He produced aflidavits, shewing that the 
tlecensed had been killed by falling in a light which 
he himself had provoke^:; and that the prisoner, from 
poverty, was unable to defray the expence of being 
brought to Westminster to be bailed by llie Court. 
For the Ibrm of tlic application, he cited a procedori:. 
in the loth of G. 3., to be foiuul in the Crown-oflicc, 
in which this mode of proceeding lun! b .adopted. 
VoL. 1 . V The 
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Tkt Court sai^ that without an affidavit ol tlu 
poverty of the prisoner, tb^ would not dispense with 
his being personally brought before them; but under 
the’ circumstances of the case, thej' granted a rule to 
shew cause, {to be served uj)on the next of kin of the 
deceased, and the coroner,) wliy ho should not be ad¬ 
mitted to bail by a magistrate of llie county of 
tnouihi with a certiorari to the coroner to return tlie 
depositions. 

And now, upon an aflidavit of service, and il.o de¬ 
positions being returned and read in Court, 

The rule was made absolute. 
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The King against Tlie Justices oi'E ssex. 


Wiere an order 
of removal was 
served on the 
appellant- 
parish on Satur- 
dy, and the 
sessions were 
hniden on the 
following Tues- 
daj, and the 
appellant- 
parbh was 
thirty-seven 
miles from the 
place where the 
sessions were 
holdeo, bat 
there was no 


RULE had been obtains on a former day, calling 
upon the defendants to shew cause why a manda¬ 
mus should not issue, commanding them to receive and 
hear an appeal against an order of removal, by which 
a pauper was removed from the parish of ToUeshunt 
Knights, in the county of Essex, to the parish of Wash- 
brook, in the county of Suffolk. Upon shewing cause 
against the above rule, the following facts appeared 
upon the affidavits. 

The order was made on 'I'uesday the 8lh Julif, 1817, 


appeal to those served about twelve o’clock on the followinir 

se&sioii$» and the o 

jttstices refosed Saturdc^, Tlic distance between the respondent and 
to receive the . 

appeal at the i^peUant parishes was twenty-four miles, and the appel- 

ibE C^^**"** lM»t parisb was thirty-seven miles distant from Chelms- 

Jbrd, where the sessions were hrid on the Tuesdaif 

following, and lasted four days; and by the practice of 


tliat sessions, a motion to enter and respite the appeal 
might have been made at any time during the sessions. 
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The pariA not having appealed at^ the Jul^ sessions^ 
the justices refused to receive the appeal at the Mkhael- 
tnas sessions, on the ground that that was not the next 
qiiar^ sessions within the meaning of the statute 
13 & 14 Car. 2. c. 12. s. 2. 
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Jessnpp and Kelly now shewed cause against the rul^ 
and argued that xXxcJnlij sessions were the next sessions 
at which the appeal ought to have been entered. The 
order of removal was scrveil on the Saturday^ so that 
the appcllanls Ijad more tlian two days before the com¬ 
mencement of the sessions to enter their appeal. They 
cited Rcj: v. The Justices of Herefordshire (a), in which 
the order of removal was made on the Friday^ the pauper 
actually removed on the Saturday^wrA. the sessions holden 
on the Tuesday following. The Court there held,‘'that 
.1 parish twenty miles distant were bound to appeal 
I o those sessions, and could not be heard at the following 
^■o^sions. That case is directly in point. Sunday was 
one of the intervening days in that case, as well as this; 
and it is worthy of observation, that the 43d Eliz. c. 2. 
s. 2. expressly directs the overseers to meet upon a 
Sunday upon the subject of the poor. But at all events 
the appellant ought to have entered and respited the 
appeal. 

I.ord Eu-enborough C. J. The stat. 13 & 14 Car. 2. 
certainly directs the appeal to be at the Tiext quarter 
st'ssinns, but that mu 5 t mean the next practicable 
sessions. The parish officers must have a reasonable 
time allowed them to make the necessary inquiries, that 
they may judge of the propriety of appealing or not. 
The notice here is served on the Saturday, J am of 
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c>]>iiiioii tbat they arc not bound U> devote Simut/jf to 
.jBiich a purpose. They have then only one entire day, 
i. c. the Monday, to get the necessary' information, and 
to consider whether they will appeal or not, and tlpat in 
my judgment is not sufficient. It has been said, that 
although the appeal could not have been heard at those 
sessions, still that it ought to have been entered and 
respited: but Uiat would only be incurring a us^ie^< 
cxpcnce, without confeiTing any' benefit on either parly, 
and was therefore <|uitc unnecessary. 

Ride altsoiiUc. ^(7 


Nolan, Knox, and IVal/'urd, were to have argued it* 
su]>port of the rulc- 
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defendant was 
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charged ; Held 
that pi-'-ct'-d- 
ings c'<u!d not 
be had against 
the last bail 
without taking 
out a fresh 
ca. ta. 


'|'’HE def(-ndaiit hatl been arrested on a special vaj .a . 

and had put in and pcrfecteel bail. In Eatltr tt ri,; 
1817, a ca. sa. was lodged, an<l returned non c*st in¬ 
ventus, in order t(> fix the bail, against whom proceed¬ 
ings were commenced by scire facias in 'J'riii:/y term; 
but before the quarto die post of the second sci. fa. the 
bail rcnderetl the principal. In Trinity vacation the 
defendant applied to be bailed, on the ground that as 
he had not been charged in execution he was still in 
custody on mesne process; and having put in fresh bail, 
he was discharged out of custody. In the present Mi~ 
ckaelmas terra proceedings were commenced by sci. fa. 
against the fresli bail, without taking out and lodg¬ 
ing a new ca. sa.; and on this ground F. Pollock 
moved to *set aside the proceedings against the bail 
for irregularity. 


IJ tiled ale 
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Littledale shewed cause, and contended that as the 
defendant was in custody, the second set of bail must^., 
be presumed to know of all the previous proceedings 
that bad taken place against him, and that a ca. sa. had 
issued; that they could not contend that every thing 
ought to be done over again, which was requisite as 
against the first set of bail, because in that case they 
might as well say that a fresh judgment ought to be 
obtained. But the second set of bail having become so 
at a period of the cause when it was impossible that the 
terms of the usual recogni/anee, which requires judg¬ 
ment to be obtained, could be complied with, the bail 
must take the defendant as they lound him, i. e. with 
both a judgment obtained and a ca. sa. lodged against 
him, and that they could not require any further pro- 
v eedings to be taken as far as related to the defendant, 
and that it was sulRcicut if the usual scire facias issued 
against themselves; and that therclbre the proceedings 
A cre regular. But 

The Court, although doubting wlicther the defend¬ 
ant was entitled to bo bailed after a ca. sa. had issued, 
thought that, us it did not appear that tlic .Tudge, when 
he admitted the defendant to bail, or that the bail 
themselves, knew that a ca. sa. had issued, the defend¬ 
ant, when bailed, was liberated on the usual term? 
to the bail after judgment, which were, that a ca. sa., 
as well as scire facias,, should issue, and that the bail 
were entitled to notice by means of a fresh ca. sa. ; 
and therefore made the rule absolute, but without costs, 
as the point was quite new. 
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Friday, 
Kov. aStli. 


Van Sandait against 


one, &c. 


Boi.dcpnditioij- was au action brought on a bond in the penal 

menTof a prin- sum ot* ten thousand pounds, conditioned for the 
yeaVi8j^*w^th pajHient of five thousand two hundred and fifty pounds, 
interest in the September^ 1820, with interest in die mean 

mean time half- ^ jr ^ ^ 

yearly : an time payable half-\’early. The breach was the non-pay • 

action having ^ ^ . . 

teen hrooght ment of half a year’s interest which became due on the 

tor the penalty t v ,,i» - •/»»• 

«ipon a breach 29th of September, 1817. It appeared that the plaintm's 
in non-*payment attorneys, on the 1st and 3d of October, had written to the 
rnierest*on"thc for the payment of this interest, but not having 

Sve*Cowt re*^’ received any answer, they had filed t^g^rcsent bill against 
fused to stay the defendant early in this term. Tli^dcfendant took out 

befotcjudgmeiit a summons before Bapley J. to stay proceedings on 
tlie*iivt«est*d*iie payment of the interest due and costs. On the case 
thon8h*the^- c^oing on to be heard before the learned Judge, it 
payment of the appearetl that the defendant had quitted London on the 
orvii'g to a slip, z-jtlx oiSeptember, having left with an agent two bills 
of exchange, with directions to get them discounted, 
and to apply a part of the produce to the discharge of 
this interest in question: that the defendant did not 
return to London until the end of the month of October, 
when he found that his agent had failed to get tlie bills 
discounted, and had not paid the interest: that the de¬ 
fendant, on the 5th of November, tendered to the plain¬ 
tiff’s attome3's a check on thci bank of England, in 
whose hands he then had more than sufficient to answer 
the same, but they refused to accept the same, saying, 
chat the plaintiff meant to proceed to judgment. The 
ioiirned Judge was of opinion, that from the facts it was 
evident thaf the forfeiture of the bond was a mere slip, 

12 and 
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and although in law the bond was forfeited, yet that the 
plaintiff should not be allowed to go on and obtain hi# 
judgment, the effect of which would be to make a new 
agreement between the parties; as it might compel an 
immediate payment of the money, which the parties 
had agreed should not be paid until the year 1820, and 
thereupon he ordered that upon payment of the interest 
due on the bond in question in this cause, with costs 
to be taxed, all proceedings should be stayed. 

'I^jppingt on a former day in this term, obtained a 
rule nisi for the discharge of this order, and he referred 
to the statute of 8 & 9 ^ 3. c. ii. sect. 8., by wiiich 
it is enacted, ** thajyipon paying into court the amount 
of the damages,' execution may be stayed, but the 
judgment is to stand as a securityand be said that in 
Darby v. Wilkins (a), where a bond conditioned to pay by 
instalments was put in suit, the first payment not being 
made, the court refused to stay the proceedings before 
judgment, upon payment of that instalment with costs; 
and in Massen v. Tottchef. (b), the Court of Common 
Pleas, in a similar cose, refused to stay the proceedings, 
but directed judgment to be entered for the penalty, 
with a stay of execution ; and he cited Tye y. Carter (r) 
as a modern authority to the same effect. 

BoUand now shewed cause, and said, that there 
had been contrary decisions upon this subject. In 
Jjucas V. London^ Mtc. 11 G.2. (d), payment of all tlie 
past instalments with interest and costs was held suffi¬ 
cient, and the money not yet due was ordered out of 

(<») a Stra. 957. (/>) a Ht. 706. 

(r) 3 TauKt. 387. (</' a St'-.'i. 957. , 

conn 
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court to the party who brought it in; and in Moss v. 
0 rlardy{a), Trin. 28 G. 2., the Court of Common Pleas 
stayed proceedings, upon payment of the only instal¬ 
ment then due, with costs. 

Lord Ki,i.j'.Nnoisor«:u C\ J. 'Phe ^iefendant in this, 
rase has been gaihy t>f a slip which amounts to a 
breach of the condition of the IhuuI ; he has therein' 
given tti the plainlitf the advantage of obtaining e. 
judgment for the whole penally. To what extent the 
Court may feel disposed to relieve the defendant 
agiiinst the consequences of such a judgment, is another 
questiou: but we are of opinion, at present, that the 
plaintiff' isk entitled to proceed in action, and that 
the judgment must stand as a security. 

Rule absolutt 


t.:) lijnics, 288. 


KNO 01 MlCHAliLMiVS T£KM. 



CASES 

ARGUED AND DETERMINED 

IN TII£ 

Court of KING’S BENCH, 

%v 

Hilary Term, 

In tlie Fifty-eiglitli Year of the Reign of George III. 


MEMORANDA. 

IN the last vacation Sir William Grnw/, Knt. resigned 
the office of Master of the Rolls, which lie had held 
•cilice 1801. And 

Sir Thomas Plumet’f Knt. Vice-Chancellor of Englamly 
was appointed Master of the Rolls. 

Sir John J^ach, Knt. Chancellor to llis Royal 
Highness the Prince of Walrs, Chief Justice of Chestei\ 
and one of llis Majesty’s Counsel learned in the Law, 
was appointed Vice-Chancellor of England. And 

In the course of this t^rin William Draper Best, Esq. 
one of His Majesty’s learned Serjeants, on resigning 
the office of Attorney-General to His Royal High¬ 
ness the Prince of WaleSf was appointed Chief Justice 

of Chester, 

> 

Voi» I, Q 


1818. 
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* 34 . 


Where i bill of 

cjcchan^e wac 
payable to a 
fcRie sole, who 
intermaitied 
before the tame 
wras due, 
it was holden 
that the hus¬ 
band might sue 
in his own 
name, witiiont 
joining the 
wife, although 
the ktter had 
not Indorsed 
the bill. 


AbciuPald AI‘Neilagk against John Feter 
H oL.i.oyf ATf. Qa) 

J^ECLARATION stated, tliatS. Bransamb, before 
the intermarriage of plaintiff with one Anne Junes, 
according to the usage and custom of merchants^ duly 
made her certain bill of exchange, and directed the 
same to defendant, by which the said Sarah re¬ 
quested defendant to pay, three months after the date 
thereof^ to Anne In/us or her order, 187^. los., for 
value rficeived, tyid delivered the bill to said Anne, which 
bill defendant accepted, &c.; ,^d plaintiff avers, 
that after making the bill, and Wore same became 
payable according to the tenor and effect thereof &c. at, 
8tc. he intermarried with the said Anne Innes, by means 
whereof defendant, after the intermarriage of plaintiff 
with said An/ie, &c. became liable to pai^ to plaintiff' 
the money in the hill specified, according to the 
tenor and effect of the bill and of his acceptance; and 
being so liable, defendant, in consideration thereof, 
after the intermarriage of plaintiff with said Anne, &c. 
promised plaintiff to pay him the money in the bill 

4 

specified according to the tenor and effect of, the bill, 
and -of his acceptance thereof. 

Plea non assumpsit. 

(a) The Judges of this Court sat at SetjeaUs* Inn on Monday the 
I9lh January, and on the succeeding days, until the term, and heard 
this and several of the fallowing cases argued by counsel, and delivered 
their opinions, at upon former occasions, (see ante, p. 1 .) and the Court 
afterwards gave judgment on the day on which the cases are now 
reported. 

Scarlett, 
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Scarlet, in the last tenn, had obtained a rule, calling 
on plaintifi^ who hadj upon this declaration, obtained 
verdict, to shew cau^ why the judgment s^uld not 
be arrested, on the ground that the wife ougPI to have 
been joined in the action: against which rule cause was 
now shewn by 


1818. 


ogaiatl 

IloUMlWAlS 


Marryat and JDeacon. In this case the husband 
might well sue alone. It is very true that in many 
cases it has been decided that the wife must be joined 
with the husband, as in all actions for debts due to 
her dum sola, Fenner v. Plaskett (a), i RoU. Abr. (b), 
Goforth V. Bradley (c). Butt. N. (<f), Milner v. 
Milnes. (c) But jj^ere the right of action is inchoate 
before the marria^, and consummate after, there he 
may either sue alone or join the wife in the action. As 
in trover, where the trover is before, and the conver¬ 
sion after the marriage, Pawes 4* Ux. v. Marshall (yj, 
BlaMome 4" v* Greaves, (g) In those cases the 
only doubt was whether the husband could join the 
wife. So, w'here the wife’s land is granted before the 
marriage on lease; there the husband must join the 
wife in an action for rent accruing before the coverture; 
but for rent subsequently accruing he may either join her 
or sue alone. There the lease, which is the foundation 
of the debt, is granted before the marriage, and rent 
accrues after. So here the acceptance^ which is the 
foundation, is before,the coverture, and the bill be¬ 
comes due after. It follows, therefore, that here he 

fa) JMeer 4%%. (£} P. 347. R. f/. 3. (c) % P'es. 6‘f6, 7- 

(rf) P. 179 . (0 iT.X.iij, if) t Sid. 17%- 

(j[) a Lev. 107 . 

Q 2 may 





Otni iini0ftt l ew t c fur years for not repairing during 




covert ui^lpHrlicrc die rever»iou was granted to husband 
and vifci he may cither sue alone or Join liis wife; and 
u\ the report of that case in Ihdstrode it U laid 
down by Ditdtlridgc J., to which CoteC.J. assents, that 
the iiusbanJ may well have a/j action in his own name. 


without his wife, for the recovery of that which he may 
discharge alone, and of which he may make disposition 
to his own use. But, secondly, This bill of exchange 
is to be considered rather as a chattel personal than a 
cliosc in action, ^t is in its nature assigimblc, transfer¬ 
able by indorsement, and capable of being appropriated, 
ns it has licen in fact, by tlio husband. The act of 
marriage operates as a tt'anhlcr of it to him in law, and 
is a virtual inilorscmont. The wife could not, after 
the marriage, have indorsed it; Bar/tm v. Bishop (r); 
and the husband might have done so. 


Scarlett, contra. Tiie principle which governs the 
question, whether tlic husband shall sue alone or join 
his with, is that of survivorship. If the debt will sur¬ 
vive to the wife, supposing the husband not to have 
reduced it into possession in his lifetime, then he must 
join her in an action for it; otherwise not. I^e rule 
is very clearly laid down by Lord jfCenpon in Milnet 
and Others v. Milnes (d), that all personal chattels of 
the wife are given by the marriage to the husband, and 
for the recovery of them lie may bring an action alone; 


(a) Crt. Jac. 399. 
(cj 43». 


(b) ^ Buhl. 164. 
(rf) 3 T. X. 631. 


but 
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but that in order to reduce a chose in action into pos¬ 
session he must join the wile. Tlien Itere a bill of ex# 
change is a chose in fption. But it is conUgl^ed that 
it is a chose in action of a peculiar nature. TRs trans- 
fcrrable undoubtedly; but that is by custom of mer¬ 
chants alone. And the custom of merchants provides 
that it shall be transferred only in one way^ viz. by 
indorsement. But except in this particular it remains 
like any other chose in action. Tiiere is no indorse¬ 
ment here. But it is contended that the marriage 
operates as a transfer. It may operate as a transfer; 
but it cannot be a transfer according to the custom of 
merchants; and if not, then the bill* of exchange re¬ 
mains as any other chose in action; which, if the hus¬ 
band wishes to reduce into possession, he must do so 
by joining the wife in tlie suit. Unless, therefore, he 
docs so, or passes it away by indorsement, it would, 
after his death, survive to the wife. 


1818 . 




IIOLtOWAV. 


Lord Ellenborough C. .T. It is laid down in 
Cole upon Littleton (o), and Comyn's Dig. (i), that all 
chattels personal which the wife has in possession in 
her own right, arc vested in the husband by marriage, 
although he do not survive her. This is a rule of law 
universally recognized. The words chattels personal, 
are sufficiently large to cover a negotiable instrument 
of this sort: it is payable to her order; and if the re¬ 
lation of husband and jwife had not subsisted, a formal 
indorsement to transfer the property in the instrument 
would have been necessary: then the question is, 
whether the marriage having vested the right in the 


(«) 351 * 


{ 5 j Bertn and Berne, £. 3. 

Q S husband^ 
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1S18. 

M'NBlLARr 
. afmut 
Holloway. 


husband, it be nccessai^ to go through the form of ati 
indonement. The law does not require superfluous 
acts: is ^ then Necessary that that should appear on 
the face m the bill ? It can only be necessary as eei- 
dence of an election on his part, to take to the pro¬ 
perty in his marital right; but that is luieqiuvocally 
shewn, by bringing the action in his own name. No 
case having been cited to shew that a formal indorse¬ 
ment is necessary, 1 think that by the act of marriage 
itself, he is virtually an indorsee: if he had appeared 
as such on the face of the bill, there could be no doubt 
of his right to maintain this action ; but the marriage 
has in fact given him all the rights of an indorse^ 
and it therefore seems to me to j>e unnecessary for 
us to go through the formal derivation of title by 
indorsement. 

Rayley J. I am of the same opinion. This being 
a negotiable security, the right of action shifts with 
the possession. Chattels personal vest absolutely in 
the husband by marriage. Clioses in action do not; 
for in order to reduce tl,em into possession it is ne¬ 
cessary to join the wile. The case of a nc^otiaUe 
security, is a middle case; whoever has tlie instrument 
in his possession, and the legal right to it, may sue 
upon it in his own name. It tliffers in thir respect 
from a bond and other securities not negotiable. 
By assigning a bi nd, a right of suing only in the 
of the obligee is conferred. The bill is payable to the 
wifo^ and the effect of the marriage is not to destroy the 
. n^otiability of the instrument; in whom then wiU the 
power of indorsing vest? certainly not in the wif^ for 
her power to do so is siqpeiaeded by the marriage: 

then 
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it must be in the husband; It may be said that 
he could not indorse to himself; perhi^ not; becausar 
in that case there wou(J^ be no transl^; but^at must 
be on the ground of his having the entire nmrest in 
the hill without indorsement. We break in upon no 
principle therefore by saying that this is a species of 
property in the possession of the wife at the time of 
the marriage which by the act of marriage itself 
vested in the husband. 

Abbott J. 1 entertained some doubts upon this 
subjMt, but upon the discussion, 1 think that the rule 
ought to be discharged. Tiiis is to be considered 
rather as a chattc^ personal than a chose in action. 
All chattels personal vest in the husband by the mar¬ 
riage: the latter do not absolutely vest in the hus¬ 
band. The reason appears to be, that choses in action 
are not assignable by law; and actions upon those 
instruments must be in the names of the original 
parties; but a bill of exchange is transferable by 
indorsement; and an action may be brought upon it 
in a name different from that of the original payee. 
But the indorsement by which it is transferred must be 
made by a person having the disposing power; now after 
marriarc the wife has no such power. Tliat power by 
the mamagc is vested in the husband, and it is un¬ 
necessary fur him to go through the useless form 
indorsing it to himself. 

Holroyo J. If this instrument were a mere chose 
in action, it would be necessary to have joined the 
trife. The marriage cannot operate to transfer a chose 
in action. The principle laid down in the case cited 

Q 4 &<m 


1818. 

M'NtiiaOB 

lloi-MWAT. 
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ISIS. 


M'Neilaoe 

againtt 

HottOWAT. 


from Bulsfrode applies to the present case, it is there 
said by Doddridge Justice, to which Coke C. J. agreed, 
** that that whlj^ the husband may discharge alone, 
and of which he may makfr disposition to his own use, 
fur the recovery of this, he may well have an action in 
Ills own name, withooft his wife.’’, In the case of a 
chose in action, he cannot dispose of it to his own use: 
but a bill of exchange is transferable by law. ' The mar¬ 
riage vested that right of transfer in the husband, and 
upon that the right of action is consequent. The 
husband then haying the right of disposal, may, accord¬ 
ing to the rule above laid down by Doddridge, sue 
alone. Lq->ou these grounds, I tliink the rule for 
arresting tlic judgment ought to be discharged. 

Rule discharged, (a 


(s) See Ceiinor v. JMerti.:, cUctl 'iii Rrv.’linscn v. S:cr.c, 3 


JPrtd^y, 

ya;;. 


Mountstepiien and Others against Brooki. 
and Others, (n) 


Declaration 
stated bill of 
exchange to be 
drawn upon 
and accepted by 
three x>ersons, 
at was proved 
to have been 
drawn upon 
and accepted by 
the three jointly 
with a fourth: 
Held that this 
was ao variance. 


JQjECLARATION on a bill of exchange drawn i/t 
1807 upon, and accepted by the defendants 
JBroitke, James Tffcstisend, and George Brooke. At the trial 
before Lord BUenborough C. J. at the London siMngs af» 
after Trinity toxm, it appeared in evidence that in 1807 
tlic defendants were in partnership with Richard Smith, 
and that the bills mentioned in the declaration were in fact 
drawn upon, and accepted by, the defendants and their 
deceased partner jointly. Tlie defendants’ counsel 
object^ that this was a variance between the contract 


(«} Cause was shewn at Serjeants' Jnn. 


proved 
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proved and declared upon) and Lord EUenhorough being 
of that opinion, the plaintiff was nonsuited. A rule 
nisi for a new trial havjng been obtainfd by Marryat in- 
Midiadma& term. 


181 H. 


Mountstk* 

VHBK 

t^mmu 

Brooke. 


Gurney and Gasclee now shewed cause. Tliis is a 
misdescription of a written contract, which is the found¬ 
ation of the action. The bill is stated to have been di¬ 
rected tc^ and drawn upon, three instead of four: a 
bill accepted by three is very different from one ac¬ 
cepted by four; and the declaration affects to describe 
the bill itself. The bill is the very gist of the action, anti 
not mere inducement, as in Kitig v. Peppin, where the 
precept to the sheriff was only an inducement to the ac¬ 
tion, and a variance in stating which was held immaterial. 


Marryat contra. Where the statement is larger than 
the proof, that constitutes a variance; but where the 
proof exceeds the statement, it is no variance; here, if 
the action had been against the three, and the other 
partner w’as alive, the defendants might have pleaded in 
abatement; but according to the late case of Richards 
v. Heather (a), it is not necessary to declare against 
these defendants as surviving partners. The distinction, 
as to what is only inducement and what the gist of the 
action, does not c^ist in this cose; for the promise may 
be conmered the cause of action, and the bill of ex¬ 
change as mere inducement. The authoi'ities, however, 
warrant no such distinction; but the question always is, 
whether the facts proved satisfy the averment; if th^ do, 
it is no objection on the ground of variance, that the 
statement might have been more full: here the plaintifif 
has proved all he has stated; that the bill was drawn 


(«) Anttf 29 . 


upon 
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Modntsti* 

rucM 

tgMSf 

Bkookc. 


upoUf and accepted bjy the three defendants; and the 
fact of another person being also a party to such accept¬ 
ance is immaterit^. In i WtlUtam's Saunders (a)y a ma¬ 
nuscript case oiEvans v. L^is, E. 1794, is stated: it was 
an action against defendant as drawer^of a bill of ex-- 
change: it appeared in#iridence at the trial, tffht the bill 
was drawn by the defendant and another jointly. It was 
objected that there was a variamce between die bill 
proved and the bill declared upon; and die Judge, in¬ 
clining to that opinion, permitted the cause to proceed, 
with liberty to the defendant to move for a new* trial. 
The Court were afterward of opinion that there was no 
variance between the bill of exchange proved and that 
which was declared upon; but that defendant should 
have pleaded in abatement. 


Lord Ellenborough C. J. That case A quite 
decisive. Actions on promissory notes, where two 
jointly and severally promise, and one only is declared 
against, are of frequent occurrence, and in my experi¬ 
ence I have never known an exception taken against 
that form of declaring, on the ground of variance. The 
plaintiff has stated enough to charge the persons sought 
to be charged in this form of action. It is sufficient 
for him that the bill was drawn upon, and acc^ted by, 
the three defendants, and by proving that fact w satis¬ 
fies the description stated in his declaration. It seems 
to me, therefore, upon principle as well as authori^, 
that this is no variance, and that the rule for a new 
trial must be made absolute. 

. Per Curiam, Rule absolute. 


(a) me. 
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Theobald against Crichmobe. (a) 

^ Ajd* 


^jpRESPASS breaking and entering plaintiff’s 
dwelling house, and with ^ iron crow breaking 
the out» door, and seizing and cariying away plain¬ 
tiff’s goods, and coaverting them to his own use. 
Second count, for seizing and carrying away plaintiff’s 
g^oods. Plea, not gtulty. At the trial before Dallas J. 
at the last assizes for the county of Essexy the plaintiff 
proved that the defendant on the iith Jammry, 1817, 
with an iron crow, broke open the door of his dwelling 
and took away his goods. But it appeared that the de¬ 
fendant was a constable, and acted under a warrant of a 
magistrate, granted under the autliority of stat. 53 G. 3. 
c, 127. R 7. to levy the sum of I2£. for a church rate. 
It was admitted that the defendant was not justified 
by the warrant in breaking tlie outer door, but it ap¬ 
pearing that the action was not commenced until the 
9th of May, it was objected on tlie part of the de¬ 
fendant, that the action could not be maintained, be- 


Wheie a eoa- 
stable, having 
a magistrate’k 
warrant of dis* 
tress to levy a 
cliurch-rate, 
under the stat- 
53 G.3. e.is?. 
broke the door 
of and entered 
plaintilT’sdwel- 
ling-house : 
Held that, al¬ 
though he 
thereby exceed¬ 
ed hU authority, 
yet that no 
action could be 
inaintaii 
after 1 
piration 
three 
months. 


n could be 
itamsdll^ 

mm 

Bcaleflir 


cause it was not brought within three calendar months 
after the fact committed, as required by tlie 12th sec¬ 
tion of the statute. The learned judge, however, thought, 
that allihe defendant at the time of this trespass was 
not acting in obedience to the warrant, he could not 
be considered within the protection of the statute. 


Wedfiirdy in Midiaelmas term, obtained a rule nisi 
ibr siting aside diat verdict and having a new trial ; and 


(a) Cause was shewn at Seijeants' Inn. 


he 
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Theobai.d 

tigaimt 

Ckichmokc. 


he referred to the 121I1 section of the statute 53 G. 3 . 
ff. It 7., by which it is enacted, “ That if onj' action shall 
be brought for any thing done \n pm'suance of that act, 
every such action shall be - commenced within three 
calendar months after the fact committed, and not 
afterwards,” he admitted that the constable exceeded 
his power in breaking the outer door, but he acted at 
the time in what he supposed to be the execution of 
his duty, and the object of the statute w'as to protect 
constables in a case where they had acted irregularly 
under a mistaken noUon of tlieir duty, and lie cited 
Gaby V. IVilts and Berks Canal Company. (0) 


Mamyat now shewed cause. The legislature hay 
extended the protection of tlie statute only to such 
cases where the thing is done in pui*suancc of the 
-'tatute. Was the act done here in pursuance of 
the statute? The duty of the officer is pointed 
out by the 7th section: the magistrate is authorized 
by warrant to levy by distress and sale of the goods 
of the offender the money orderc«d to be paid. 
All that the officer, to whom the execution of this 
warrant was committed, was thereby authorized to do, 
was to distrain and sell; he had no right to break an 
outer door for that purpose. That is u distinct sub¬ 
stantive trespass, wholly unauthorized by the Warrant 
or the act of parliament; and therefore it is not a 
thing done in pursuance of the act. The statute only 
extends its protection to those cases where a person 
means honestly to execute the authority committed to 
him, and through ignorance or mistake exceeds his 
authority; but where he takes upon himself to do a 


(<») 3 JM. & S. 580. 


thing 
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thing wholly different from that contemplated by hia 
authority, he is not entitled to notice. In BeU v. 
Oakley (a), the warrant of distress for a poor rate, as 
in this case^ did not autlioi^^ the breaking and entering 
of the house; and the Court held that he was not 
acting in obedience to the warrant, and therefore 
that the demand of a Copy of the warrant was not 
necessary. 


229 
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Lord Ei.lenborough C. J. It is perfectly clear 
that the defendant had no right to break the outer door 
for the purpose of executing his warrant of distress. 
The question is, then, whether he can be said to have 
acted in pursuance of' the statute within the meaning of 
that term as there used: if it meant only acts lawfully 
done under the authority of the statute, he would not 
be protected. But the object was clearly to protect 
persons acting illegally, but in supposed pursuance, and 
with a bona tide intention of discharging their duty 
under the act of parliament. The argument goes to 
shew’, that in every case where the law is exceeded, the 
officer loses the benefit of the statute: but in those 
cases only can he require its protection. It w’as evi¬ 
dently the intention of the legislature to give this pro¬ 
tection in a case where he had acted illegally through 
ignoranH or inadvcrt^ce. There is no evidence in 
this case to shew that he acted with any other intention 
than that of executing the authority delegated to him 
by the warrant; and 1 am therefore of opinion that the 
action is commenced too late, and that this rule should 
be made absolute. 


(«») 2 M. is- S. 259 
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The sheriff un¬ 
der a fi. fa. 
seizes a lease, 
and sells the 
term before the 
writ is return¬ 
able, but does 
not eaecute the 
aMignment to 
the vendee till 
a subsequent 
period: Held 
that this was 
a valid assign¬ 
ment. 


Batley J. I am of the same opinion. Hie #ct 
eomplained of was done by the officer for the purpose 
o€executing the warrant, and for no other purpose; 
and he was therefore acting^s he supposed in pursu¬ 
ance of the statute^ and that is sufficient to bring him 
within the act of parliament. The point decided in 
Bell V. Oakley was, that it was hot necessary to demand 
a warrant where the magistrate could not be liable: 
but that docs not apply to this case. It has beem said, 
that the breaking and entering was a substantive tres¬ 
pass in itself distinct from the act of levying the distress; 
but it was accompanied with the taking of the goods, 
which was in execution of the warrant, and therefore it 
is not true that it is an act totally independent of what 
was done in execution of the w’arrant. It appears to 
me that the officer acted illegally, but in the supposed 
bona fide execution of his duty, and that he is therefore 
entitled to the protection of this statute. 

Rule absolute. 


Doe, on the Demise of Stevens, against 
Donston. (a) 

J^JECTMENT. Plea not guilty. At the trial be¬ 
fore Lord Bllenbormgh. C. J. at the sittings after 
Trinity term, it appeared that the defendants W'cre les¬ 
sees of the premises in question; and the lessor of the 
plaintiiF claimed as assignee of the sheriff of Middlesex^ 
and gave in evidence a judgment obtained in HUary 
term, 1817, against the defendant for 500/. and a fi. fii. 


(a) Cause was shewn at Serjeam' Inn. 

S 


issued 
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upon that judgment directed to the sheriff of 
Middlesex, returnable in fifteen days o£ Easter (aoth 
April) under which the Sheriffs seized the lease and 
sold the term ; but no assignment was executed unUl 
the third dap of June. It was objected by the defendant’s 
counsel that the power of the sheriff was at an end on 
the. aotli April, the dajson which the writ was return¬ 
able and that the assignmen(» having been executed 
subsequent to that day» was void, and upon that ground 
the plaintiff was nonsuited. A rule nisi for setting 
aside this nonsuit having been obtained in last term 
by Gttm^, h/Iarrpat was now to have shewn cause, but 

Liord EniENBORouGH C. J. The sheriff by the writ 
of fieri facias has an authority to sell, and having once 
seized the goods in execution of the writ, he is bound, 
even after his general authority has ceased, to'proceed 
to sell, and to do every act necessary to complete the 
sale. In.J^/e’s Abridgement (a), it is said “ that if the 
sheriff seizes goods upon a fi. fa. and be removed be¬ 
fore tlie return of the writ, and afterwards sell the goods, 
that that is a good sale, and further it is said where a 
distringas issues to the new sheriff to compel the old she¬ 
riff to sell, that that docs not give him a new authority 
to sell, but only compels him to do that which he might 
before have done by lawand in Clerkc v. Withers (b). 
Holt Chief Justice says, the sheriff out of oftice may 
sell without a venditioni exponas, and a distringas does 
not give him an authority to sell, but is compulsive 
upon him to sell.” From these authorities, therefore, 
it appears that the power communicated to the shmfi* 
by the fieri facias does not even cease upon the expir- 


1618. 


Doc 

Domston. 


(") 893^894. 


(c) 6 Mod. 395. 
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ation of his office, but that the sheriSj having once 
seized the gootl^ is bound to proceed; and we are, 
therefore, of o{)iniun, that the sheriff in this instance 
having commenced to c'xccu(c the writ by the seizure 
and sale of t)ie lease, was authorized to go on, and to 
do every act iit'cessary to complete the sale; the execu¬ 
tion of the conveyances rc(|iiisite to give the vendee a 
good title Was aii act necessary for that purpose; and 
this assignment was there/bre valid, anii^.the lessor of 
the plaintiff is entitled to recover. 

Marryat, for the defendant, said that he understotxl 
the case was compromised, upon w’liich Lord Ellenbo- 
rough said that the Court would pronounce no judgment 
until the parties called for it, and the cose was not 
mentioned again. 

See jeani v. IVilkins, i J'ez. T95. 


Hodgson against Scarlett. («) 

^^CTION for slaiuleiou.s word.*?. The word.s stated 
in the first count of the declaration were these: 
“ Some actions are founded in folly, some in knavery, 
some in both, some in the folly of the attorney, some in 
the knavery of the attorney, some in the folly and 
knavery of tlie parties themselves. Mr. Peter Hodgson 
was the attorney of the parties, drew the promissory 
note, fraudulently got Bffxman to pay into his hands 
150/. for the benefit of the plaintiff. This was one of the 
most profligate thingge I ever knew done by a profos- 
Bttmal man. Mr. Hodgson is a fraudulent and wicked 


(«) Cause was shewn at Scrjc'ir.ti' Jm.. 
8 


attorney.” 
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attorney.'^ In the second count, ** Mr. Jlodgson is & 
fraud olent and wricked attorney.” Plea, general issue. 
At the trial at the last Lancaster assizes, before Wood 
Baron, Bairn opened the case, and stated that the 
action was brought words spoken b^ the der 
fendant, in an addre% to the jury, as counsel in the 
cause of Norris v. Cormickf at the preceding assizes, and 
that thc^ were not warranted by the facts of the case. 
On this the i^|^ed Judge said, ** I take it for granted 
from ^our opening, that there w’as such a cause tried, 
and that there w'as a question in it respecting the draw¬ 
ing of tife promissory note us mentioned, and that these 
words, if spoken, were part of the defenclant’s speech 
to the jury, and had reference f# that transaction.” To 
this both sides assented; and he then added, ** the ob¬ 
servations might be too severe; that I can say nothing 
about; but, as they were relative to the subject-matter 
of the* cause, as at present advised, I think the action 
not niaiiitain.'ible.” Raine then adverted to the words 
stated in the second count of the declaration, and to the 
circumstances of there being no justiheation by the de¬ 
fendant; upon which the Judge said, that as to the 
second count that could make no diiference, because 
the words there stated must be taken by the juiy to be " 
part of tlie words mentioned in the first coulft, and you 
cannot by detaching part of a sentence make that ac¬ 
tionable which, taken with the rest of the sentence, 
would not be so ; that a justification is only necessary 
where the truth or falsehood of the words is in question, 
and that it was not necessary in a case where the words 
could not be considered maliq|pusly spoken, if they 
were relevant to the matter in question. The words 
therefore being relevant, the jury were not to try whe- 
Von. I. K ther 
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'rhat w'ould in fact be tryin;; the former cause over 

llooosoN _ ■ ° . 

ugainti again, and tlie whole business of an assize might thus be 
occupied in reviewing the causes tried at the preceding 
assizes. The learned Judge therefore being of opinion, 
that it was not for the jury to tiy whether the cause or 
occasion for speaking tlie words was sufficient to war¬ 
rant them, thought there was nothing to leave to them, 
even supposing the words to be proved, .^d nonsuited 
the plainliffi 

In the last Michaelmas term Raine moved to set aside 
this nonsuit, and for a new trial, on the ground that 
the learned Judge hacl^topped the cause too soon, and 
without hearing the evidence, and he contend^ that it 
ought to have been left to the jury to say wfalether the 
words were pertinent to the matter in issue or not, and 
he cited the case of Brook v. Sir H. Montague, {a) 
Against vvliich rule cau-ic was now shewn By 

Tupping^ HnUocJc Sorjt., and LiltU-dale. Th^ con¬ 
tended, that it was not necessary to argue that a coun¬ 
sel has a right to say any thing in a cause that he 
pleases, however scandalous or defamatory it may be; 
but that oil every prirjciple ol' law it was necessary to 
shew malice. CLord Blleuboruugh C. J. The malice 
in these cases must go to the jury : if so, must not all 
the facts which tend to prove it go to the same forum ? 
The speaking of words wholly unauthorised would be 
a circumstance from which malice would be infer#ed.3 
The mere inference ^’malice from the fakchootl of the 

(a) Cro. Jac. go. 


words 
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words which in common cases would be sufficient, is 
not so here. The words were s})okcn in the course of 
a cause with rcierencc to facts already proved, and to 
facts which were to be proved. I'hey were used as ob- 
servation and inference. In common ca^es k would be 
necessary to justify tiie truth of the words, Itecause if 
they were not true, the law would inijily malice: but 
here the^ party may plead the gcueral issue, and no 
action M’ill lie against him unless actual malice be 

O 

proved. In v. Gunslon (a) it is laid down, “ that 
if a co&nsel speaks scandalous words against orre in. 
defending his client’s cause, an action lies not against 
him for so doing, for it is his duty to speak for his 
client, and it shall be intended ^ be spoken acceding 
to his clieat’s instructions.” This falls within the rule 
which goyerns the case of a servant, who brings his ac¬ 
tion against his master for giving him a false character. 
However false it may be, however injurious to the party, 
still, ^less express malice be proved, the action will 
not lie, and the defence may be made upon the general 
issue. ^.In Weatherston v. Ha-d:kin$ ( 6 ), Jiidlcr J. lays 
down the correct rule: he there says, in actions of 
this kind, unless he can prove the words to be mali¬ 
cious as well as false, they are not acti<)nable.” The ^ 
talschood therefore of the words uttered is not material. 
In Edmondson v. Stephenson Ux. (c). Lord Man^eld 
says, ** the gist of it must be malice which is not implied 
from th^ occasion of speaking, but should be directly 
proy^. But if without ground, and purely to defame, 
an action would lie.” So also in Hargrave v. /w? 

ta) SlyUt, 46%. (b) t TkX -1 >o. g, 
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Breton (o), and in Rogers v. Clifton (6), the same law is 
laid down. Here the words spoken were material, re¬ 
levant, and pertinent to the cause, and malice therefore 
cannot be inferred. If the}' are not protected by the 
law, it will be a very great misfortune to the clients of 
persons placed in similar situations. Every man's 
efforts will be sliackled unless he is to be allowed to 
make such observations as in the fair and honest dis¬ 
charge of his duty he may think necessary for his 
client’s advantage. In truth, the freedom of speech at 
the bar is the privilege of the clients, and not of the 
counsel. It would be impossible for matters properly 
to be discussed at nisi prius, unless considerable latitude 
were mlowed; and if ttiy evil follow from this, it must 
be endured for the sake of the greater good which at¬ 
tends it. Here however it is noit very materiil to con¬ 
sider the limits of such privilege; for the defendant is 
clearly within them. The words in this case wer^ ac¬ 
cording to the Judge’s report, admittedly the other 
side to have been used ns observations in a cause, and 
to have been pertinent to the matter in issue. * [Lord 
Ellenborongh C. J. Certainly the learned Judge had 
so reported, but Mr. Rahie docs not seem to have ap¬ 
prehended the fact to be so. Perhaps therefore it may 
be as well to state to us what the circumstances of that 
case actually were.] On which Hullock Serjt. stated the 
facts of that case from the notes of Mr. Justice Beofleiff 
who had tried the cause. These facts were as follows: 
Norris v. Cormick, Action for money had and ret^ved. 
The plaintiff and defendant were both part-owners of a 
bhip called the Relie^tf. Thf former being entitled to 


(tf> 4 Burr. 34 , * 5 . (*) 3 A dr /». jg;. 
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3-8ths,* the latter to 1-3 ad. A person of the name of 
Spittal was also a part-owner. The ship was sold in 
September^ 1816, for the purpose, first, of payitig the 
debts due upon her, and afterwards of dividing the 
surplus amongst the persons entitled to it. She was 
transferred by a bill of sale to RobeH Bowman for 610/.* 
and a promissory note payable by instalments, and 
dated 20th Sept embers 1816, was given hy Bowman to 
Spittal and Cormick for the amount. It was agreed 
by the other part-owners that these two persons should 
receive the purchase-money, pay the debts, and then 
divide the surplus amongst the part-owners according 
to their proportions of interest. Bowman paid 30/. lor. 
as a dcixisit to Spittal and Connick, which sum was duly 
appro] >riatcd by them to the payment of the ship’s debts. 
Mr. Hodgson was at that time the attorney for all par¬ 
ties concerned; drew the bill of sale to Bowman^ and 
the piromisscny note above mentioned, and was cognisant 
of all the matter. In the following January^ Bowman 
paid on the above account 150/. to Hodgson for NbrriSf 
and subsequently 63/. to Cormick. There tvas a ques¬ 
tion made at the trial on the cross-examination of 
Bowman^ whether the 150/. had not been paid by him 
in consequence of a letter written to him by Mr. Hodg- 
soHy threatening an action; W'hich letter was shewn to 
him. Bowman however denied having any recollection 
of this jiart of the transaction. The action was brought 
to Bccover Norris's shsflre of the 63Z. so received by 
Cormick, but Baylcy J. thought he had already, by re¬ 
ceiving the 150/., received more than his sliare of all 
that had become due, and^that the whole of the 30/. jos. 
first received having been applied to pay debts, Norris 
had no right to call, for any proportion of the sum Cbr- 
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midS: had received; and thei’elbre, without hearing any 
evidence on llie part of the deibndant, directed a non¬ 
suit. Hud'sm arted as Norris*^ altornev in the cause. 
[|Lord KllvntHiritugft C. J. ll liiat be the state t>f the 
facts in that case, the words a})pear to have been very 
relevant.] Tlie Couit then stopping Littledcde^ who was 
on the same side, called upon 

Haute and Hichardson in support of the rule. 'I’hoj 
contended that at least it n jis a (|uestion wliich ought 
to have been left to the jury. They were to say 
whether malice could be inferred from the facts or not. 
But the learned .Judge had not li-fi ilu* caw to them. 
The words were l».o strong, and though there might be 
no express malice or preconceived ill will on the part of 
the defendant, yet if the worils were wholly unfounded, 
malice must Ihj inferred. QLoril Ellrnhorou^h C. J. 
There are hardly any expressions of discunnneudntion 
in which there is not some excess. It may not be 
prudent or correct generally to mix the attorney wifli 
his client, but here Mr. Ifodgxon induced a plain¬ 
tiff to bring an action in winch he could not succeed, 
and though fraudulent aiui wicked may be stronger 
words than others would have us»'d, yet as ap])lied to 
the promis'-f';y note, are they not relevant, and if 
relevant, are they not within the protection of the law?] 
As to the authority cited by the other side, of IVood v. 
Gunslotiy it carries the priviloge much loo far. For 
if an action be brought against a cf)unsei; then accord¬ 
ing to that case he is justified, l)ei-ause it will be 
intended that he spt ke by the infornuition of his client, 
and if an action be brought against tiie client; he may 
justify by shewing that he gave no such information to 

his 
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his counsel. So that if that case were law, an injured 
party would be without remedy. There must be some 
limit laid dow'n. Can it Jbe contended that any thing 
that has the most remote reference to a case may be 
said, and tliat in the most oBbnsivc manner? If not, 
then it ought to be left to the jury, not merely to say 
whether it was pertinent, but whether it was so per¬ 
tinent as to be justifiable. The case <jf a master giving 
the character of a servant, is that of a private and 
confidential communication. This is an accusation 
made injuriously to private character, in a public 
assembly. The cases therefore stand on different 
grounds. The case of parliamentary privilege stands 
also on a wholly different foundation. A member of 
parliament may, if he thinks it right, cast imputations 
in parliament against the character of an individual, 
and still he will be protected. But in that case he is 
acting in a public capacity, and speaking for the 
general good of the state; and it is of the utmost import¬ 
ance that full freedom of speech should on such occa¬ 
sions be allowed. It is not contended that there can 
be no case suggested in which an action can be main¬ 
tained against a counsel for slanderous words spoken 
in a cause. It is said that if tlie woi'ds be irrelevant, 
an action will lie, but that, if relevant, it will not. 
Then it ought to have been left to the jury, in this 
case, to say to which of these two classes the words 
laid in the declaration belonged. 

Lord Ellenborough C. J. The law privileges 
many communications which oUierwise might be con¬ 
sidered as calumnious, and become the subject of an 
action. In tlic case of master and servant, tlie con- 
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venience of mankind requires that whnl is said in 
fair communication between roan and nian, ujkiii the 
subject of character^ should* be privflogcd, if made 
bona fide, and without malice. ■ If, however, the party 
giving the character knows what he says to l)C* iiiitruc, 
that may deprive him of the protection which the law- 
throws around such communications. So a counsel 
entrusted with tlie interests of otliers, and speaking 
from their information, for the sake of public con¬ 
venience, is privileged in fximinenting lairly and bonS 
fide on the circumstances of the case, and in making 
observations on the parties concerned, and their in¬ 
struments or agents in bringing the cause into court. 
Now the plaintiff in this cuisc w'as not merely tlic at¬ 
torney, but was mixed up in the concoction of the 
antecc^dent facts out of which the original cause arose; 
he was cognisant of all the circumstances, and knew 
that the plaintiff had no ground of action in that case, 
in consequence of having already received more than 
the amount demandablc by him. It was in comment¬ 
ing on this conduct that the words were usetl by the 
defendant. He had a right so to comment, for the 
plaintiff was mixed up with the circumstances of the 
case, and was the agent and instrument in the trans¬ 
action. The dcteiidant then says, that be is a fraudulent 

and wicked attorney. These were words not used at 
* « 

random and unnecessary, but were a comment upon 
the plaintiff’s conduct as attorney. Perhaps they were 
too strong, it may have been too much to say, that he 
was guilty of fraud as between man and man, and of 
wickedness in foro divino. The expression, in the 
exercise of a candour fit to be adopted, might have 
been spared. But still a counsel might boiiS fide 

12 think 
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think such an expression justifiable under the circum* 
stances. IF the plaintiff knowingly placed the party 
in the original case in . a situation where he must be 
a sufleror without any benefit^ it does seem to give a 
colour |o the charge of being fraudulent and wicked; 
at least 1 cannot say that there was no reasonable 
or probate cause to induce such a conclusion. It 
may be urged that these facts did not occur at the 
trial. But an admission was made at the assizes 
which, coupled witli the actual facts now disclosed, 
seems to warrant the conclusion at which the learned 
judge tlien arrived. It appears to me that the words 
spoken were uttered in the original cause, and were 
relevant mid pertinent to it, and consequently that 
this action is not maintainable. 


1818. 


HODGSDK 
SCAK LETT. 


Bayi.ev J. The rule seems to me to be correctly 
laid down in lirooL- v. Sir Heimj Montague (a), that^ 
a counsellor hath a privilege to enforce any thing which 
is informed unto him for his client, and to give it in 
evidence, it being pertinent to the matter in question, 
and not to examine whether it be true or false.” No 
mischief will ensue in allowing the privilege to that ex¬ 
tent. Now it is pertinent to the cause for counsel to 
comment both on the facts proved and on those which 
he might expect to be proved. And that, ns the learned 
Judge has stated, was the case here. We might indeed 
fairly suppose that thejuounsel W'iio had been personally 
engaged in the former trial, and were well acquainted with 
all its circumstances, would make an admission to that 
extent. I was, however, desirous of adverting to the 
real facts of the former cause; for the propriety of the 
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defendant’s conduct must depend upon the circum¬ 
stances which then occurred, niul not on facts subse¬ 
quently proved tending to explain or justify the present 
plaiiitilFV conduct on that occasion. Now, from the 
facts in that case it appears, that although thm* were 
perhaps harsh expressions, still the defendant was, at 
least, warranted in saying that the cndeavonnng to «ib- 
tain nioiicv bv brineint!: that action was frandiilent 
and knavish; and he might fairly argue thus, “ Don’t 
let me cast the inipuiation on the wrong ])crsoii. 
The plaintiff Norn's might not know the exact state of 
the case, but Hodgson his attoriuy must; he w'as ac¬ 
quainted with the law, and must have known the cir¬ 
cumstances and their legal consequences;” then although 
the expressions arc harsh, still they arc within the pri¬ 
vilege of a counsel. It maj' be observed that these arc 
not facts of a calumnious natur^stated b}’ the defend¬ 
ant, but are epithets attaching on tlie conduct of the 
plaintiff from facts proved in the cause. If those epi¬ 
thets w’ere not warranted, the judge in his summing up 
at the trial might set it right. There were facts in this 
case which would warrant strong expressions on the part 
of the defendant. I think, therefore, that in using the 
words imputed to him he actc^d within the limits which 
the law permits, and that he is not liable to an action. 


Abboti' J. The w’ords spoken in tliis case appear 
to relate to the plaintiff as attorney in a former cause, 
to a promissory notei and to the obtaining of a sum of 
money for the plaintiff’ there. The Judge reports to us 
that the words were used in an address to the jury by 
the defendant as counsel; and that be understood it to 
be admitted that tttey were pertinent to the cause. It is 

suggested 
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suggested to us that this '.ulmis^on has been taken too 
largely: we have theri-iore lorikcd into the facts of 
the first cause, and we find them such tliat an admis¬ 
sion to tlie effect stated*by the learned Judge might 
very pl‘operly have been made. It is obvious that the 
words were spoken of the plaintiff^ not merely as attor¬ 
ney, but iis having personally involved himself in the 
circumstances of that case: they were spoken in a 
course of judicial enquiry, and were relevant to the 
matter in issue. I am, therefore, of opinion, that no 
action can be maintained, uiiU‘ss it can be shewn that 
the counsel availeii himself of his situation ruidieiously 
to utter words wholly iiiijusiifial>le. It would be impos¬ 
sible that justice could be well administered, if rounsel 
were to be questioned for the too great strength of 
their expressions : here the words were pertinent, and 
there is no yfrctence for saying that the defendant mali¬ 
ciously availed himself of his situation to utter them. 


Hodoso 

against 

SCARLST 


Holroyd J. I am of the same opinion, that thi^ 
action is not maintainable. The words were spoken in 
a case after the evidence was given, iqvon which they 
were a comment. The jury had heard the facts, and 
were capable nf judging of the accuracy of the com¬ 
ment which was made for the purpose of shewing to 
them the view which the defendant took of all the 
circunistances which had appeared in that case. It 
is stated by Lord *C. B. Cw//y/w (a), “ that words 
which denote opinion or suspiciol! are not actionable:’’ 
here the words denv)te only the opinion of the speaker, 
and were addressed to the jury, intending to convey to 


(o) Cent, Dig, Attien en Case fer Defematieut F. 13 . 


their 
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HODflSON 

against 

SCAItLBTT. 


th^r minds tlie same opinion* I apprehend that a 
counsel is ih the same situation and under the sai^e 
protection as the party himself^ with this exception^ 
perhaps, that a party from inis comparative ignorance 
of what IS, or is not relevant, may be indulged in a 
greater latitude, and not be rtstricted within the same 
limits as a counsel, whose superior kiuiwlc-dge of itself 
should be sullicient to restrain him within (iue bounds* 
But, strictly speaking, the\' stand upon the same found¬ 
ation : it may, iherefoie, be tit to enquiiv, how 
the parties themselves are protected. In ist //ato 
kinSf P. C. (a), it is laid down, that “ no false or 
scandalous matter contained in a petition to a com¬ 
mittee of parliament, or in articles oi' the {)cacc ex¬ 
hibited to justices, or in any other proceeding in a 
regular course ol' justice, will makt^ the complaint 
amount to a libel.” And in Itol^ Abritlg. (i), “ a case 
is stated in which it was holden in arrest of judgment, 
that an action was not maintainable where the words 
were spoken by the party in defence of himsell^ “ and in 
a legal and judicial way,” by which 1 understand that 
they were spoken in a court of justice; and there, loo, 
the words were charged, and were found b}' the verdict 
for the plaintiff, to have been spoken falsely and mali¬ 
ciously, which makes it a very strong case. ImJcc v. 
King (c) is an authority to the same effect. In Buckley 
V. JVood {d)y the libel was contained in a bill in the 
Star-chamber, against Sir M. Buckle^y charging him 
with divers matters enaminable in that court, and also 
that he was a maintainer of pirates and murderers, 
and it was there resolved per totam curiam, ** that 


(«) C, 73. j. 8. 

(c) I Sauud. 130. 


(h) 87 PI. 4. 
(d) 4/le/>.X46. 


for 
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for aiiy matter contained in the bill that was examin* 
able in the siud (x>ttrt» no action lies, although the 
BHitter is merely false, because it was in the course of 
justice; and this agrees with the opinion in ii Mix. 
DtfeTf 285., and with the judgment in Cidler v. Dix(n^% 
case (a), but that for the latter words, which were not 
examinable in the said court, an action on the case 
lie^ for that cannot be in a course of justice.*’(&) 

These 


24 $ 
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HoaosoN 

gfgaiiist 

SCAXLKTT. 


(«) 14. 

(i) In the case of Astley v. Vmng, a Burr. 807., the declaration 
chxTf^ed that the defendant did malicimsly make, exhibit, and publish 
to the Court of B, R. a malicious, false, and scandalous libel, contained in 
an affidavit, in which there were certain false, malicious, and scaa^ _ 
daloHS matters; and plea, tliai ilt-fendant made the affidavit in his own 
defence, against a complaint made to the Court against him, for hit 
refusal to grant an ale licence ; and in answer thereto, and to an 
affidavit of the plaintiff; general demurrer and joinder. And after 
irgument, in the course of which defendant’s counsel urged, that the 
plaintitf admitted the charge, that the affidavit was made maliciously, 
judgment was given for thtjpiiefendant. This is a strong authority to 
shew that an action, as for defamation, although the words were 
ikiously spoken or written, does not lie, where they were spoken or 
written in a course of justice. The case cited by Mr. Justice Holroyd, 
from I Roll. Air. pi. 817. (which is al.^o to be found in Sir IV. Jones, 431. 
and March, ao. pi. 45.) is another authority to the same effect, The 
case, as stated in Roilc, is this : In an action on tlie case, by A. againsf 
B., plaintiff declared that he took his oath in B. R. against B. of cer¬ 
tain matters to bind him to his good behaviour, and thereupon Jf. 
then said falsely and maliciously, intending to scandalise the plaintiff, 
“ there it not a word true in that affidavit, and I will prove it by 
forty witnesses.” On motion in arrest of judgment, (the jury having 
by their verdict found the W'ords to be false and malicious,) it was 
holden by the Court tliat the action was not maintainable; and the 
reason given was, ” that the answer which B. made to the affidavit was 
a justification in law, and spoken in defence of himself, and in a legal 
and judicial way.” This case also shews that words, although false and 
malicious, (if spoken in a course of justice^ are not the subject of this 
species of action. Upon the authorities therefore it is at least question¬ 
able whether such an action can be /naiutained in any case against a 
party for woods spoken or written in a course of justice. Is not 
the proper form of remedy a special action on the case; In which it 
should be expressly charged, that the imputation was made falsely and 
without reasonable or probable cause ? In other cases of i. juries arising 

out 



946 


CA^ XM HILARY TSRH 

These 4»sd» shew the privilege possesed by perties 
themselves from these authorities it appears Uiat 
no action is maintainable against tlie }Mirty» n^ 
consequently against the counsd who is in«A simila? 

out of the imfnftr uk of criminjf or civil froceediitjs, the p*rt jr complain¬ 
ing is boaod to allege ami prove that the prosecution or actiSh was in¬ 
stituted against him tn^ukusly, and wiibcut rcaionaiU or frebMe cause t 
and m yohnstene v. Sutton, t 'T. R. 544,545., it is laid down that that it 
the essential ground of any action for a fdlse, malicious, and defama¬ 
tory charge, made in a legal prosecution. The burden of proving 
the want of reasonable or probable cause is thus thrown upon the 
party complaining the law considering the ciicAmstancc of the 
act having been done under the sanction of legal proceedings, as primfi 
facie evidence Uiat it was done for sufficient cause, and upon proper 
motives. In the case of an action for a malicious arrest, the issuing 
of the writ is the only circumstance from which such a presumption 
arises; with how much greater force docs the principle apply to a 
cose where the party, having proceeded througli the intermediate 
steps of the cause, has arrived at his trial, and is in the act of ad¬ 
dressing the jury, in the presence of the judge, by whom he may 
be restrained in the use of any irrelevant matter; and in the pre¬ 
sence of the adverse party, who has thiti^pottunity of giving him 
an immediate answer. A man’s volantimy placing himself in such 
a atnation, rai-.es the strongest presumption that he is using legal pro¬ 
ceedings only for legitimate purposes. In Lord Beauchamp v. Sir 
R. Croft, Dyer. 285. a. it was holdcn that an action of scandalum 
magnatum would not lie for bringing a writ of forger of false deeds 
against a peer; and in the common case of a false and malicious 
cltargc of felony, exhibited before a justice of the peac*t, an action 
upon the case, as for defamation, will uot lie; but the party com¬ 
plaining is bound to allege and prove that the charge was made 
maliciously, and without reasonable or probable cause. This is at least 
one instance of a party conducting his case before a competent tri¬ 
bunal, and therein using words false and malicious, where this species 
of action will not lie; and from this it would seem that such an 
action cannot be supported, for words false and malicious, spoken 
by a party conducting Ills own case before a court of competent 
juris^ction; and if a counsel be in the same situation as the party, 
then such an action cannot be supported^ against a counsel. From 
the authorities the-eforc, the reason of the thing itself, and from 
analogy to cases of a similar description, there does appear to be some 
ground at least for doubting whether an action upon the case, as 
for defiunatiod, is the proper form of remedy against a party or a 
counsel for words spoken or written in the course of any judicial 
piuceciling. 


1^19. 

*■ Houoson 
agaSMSt 
ScAKUtTT. 


bituulioii 
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dtUBtkm, for words spoken in a course of jhstioe. If > 
they be &ir comments upon the eviden^, and be 
rM^vant to the matter in -issue, then, unless express 
malice be shewn, the occasion justifies th^. If, how¬ 
ever, it be proved thid; tlicy were not spoken bonH fide 
or express malice be shewn, then thq^ may be action¬ 
able ; at feast our judgment in the present case does not 
decide that they would not be so. 

Rule discharged. 


1818 t 

Honesoir 

ScARLITT. 


Beaumont and Wife against Field. (dS , 

® ^ ' Jan. ajd. 


'’J^'RESPASS for breaking and entering coal-mines. 

Plea, not guilty. At the trial before the liOrd 
Chief Baron at the last assizes for the county of York^ it 
appearetl that the mine where the trespass was alleged to 
have l»een committed OTfiire Jid^t 1 790, was the proper¬ 
ty of Sir Themas Hlackelty and formed part of what was 
called his Wibsey estate. The plaintiff, as his devisees, 
now claimed the same: tlic defendant Field had given 
directions for doing the acts which were the trespasses 
complained of in the declaration; and he gave these direc¬ 
tions as the agent of Jarratt and Hardify who were en¬ 
gaged in working the mine, and claimed to be entitled to 
the same under deeds of lease and release made injhi^, 
1790, by which Sir T. Blackett, among other thingi^ 


Where ■ deed 
pnrported t* 
grant all the 
coal-mines in 
the lands in the 
occupation 
of Widow K. 
and son, and 
the grantor had 
not at that time 
any lands in the 
occupation of 
Widow X. and 
son; and the 
deed was found¬ 
ed upon a con¬ 
tract of sale 
executed some 
months before, 
to which the 
grantor’s land 
steward was 
the subscribing 
witness: Held 
that, for the 


granted to them all the coal-mines at Cold Harbour farm, 
and also in the several lands then in the tenure and occu¬ 
pation of Widow Kellett and son, and others, naming 


purpose of ex¬ 
plaining the 
latent ambigui¬ 
ty in the deed, 
letters written 
by the latter 


to the grantees, respecting the sale to them by the grantor of the coal mines in the 
deed, and purporting to be written by his directions, wire admissible evidence, without 
shewing an express authority from the grantor to write them. 


tlie 


(d) Cause was shewn at Serjeants' Inn. 



the 1 ^ of^e||^ Atlhe4Mteofliie4Md 
' there WM Ho land in possesuon of peifont a»iwering|j|P 

^ description Widow KeUei^^Kad tpo i although the xnBl 
in question was under lauds thei^^ ^ podmsiou ^ 
J.Kellett, whou^thesonofa Wid<ywi5s|fc'/// and thc^ 
lands lay contiguous to Cold Harbour fiimi* 
thhlatiDt ambiguity in the deed, tiie defendant gave in 

n, s 

evidence an agreement, made the *3^ ^ } •*" 

tested by /<«. Nobler (who at that time was ^rT*. Bluckett'i 
land steward,) hy wliich Jarrutt and Hardy contracted for 
the purchase of all the coals at Ctdd llarhottr farm, and in 
the lands and grounds occupied by tiic \^'’idow KelUtt 
ant^son, dec.; and then luriher to shew what Sir T. Black¬ 
ett intended to include under the wortls ** huids occupied 
by Uie Widow Kdlctt and son,” they offered in evidence 
two letters from Nofdcy addressed to Jairatf, the one 
bearing date the 31st October^ and the other on the iSth 
December, 1789, only a few' da|fs^bcfore the date of the 
agreement. In the first he stated that he had spoken to 
Sir T. Blackett about the coal in the farms at Cold Har¬ 
bour, 8 fC, at IVibsnj, and that he had no objection to 
sell them to Jarratt upon certain terms therein specified $ 
and he concluded by desiring an answer. ’In the second 
letter he desires Jarratt and Hardy to call upon the fol¬ 
lowing Wednesday (which was the 23d Dec.) or I'hursday, 
when he had Sir T. Blackett's order to say he w’ould 
be at home. Tlie learned Judge, however, rejected these 
letters; and the pliuntifis having obtained a verdict, 
HuUock Seijt. in Michaelmas term obtained a rule him 
for a new trial, on the ground that these letters ou^it 
to have b^n received in evidence. And now 

Topping, Scarlett, and Rickardstm shewed cause. 
These letters were not admissible evidence until it were 

shewn 
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shewn that T^otie had a general authbrity to tieat fat 
sale of lands 6r coals, or an express authority to 
^jnte these letters. A lan^ agent, as such, haf not ne¬ 
cessarily the power df binding his principal by contracts 
fer the sale of lands or coals, &c. A-previous author 
rity, or lymbs^uent adoption of his acts, must thhre- 
fore be shewn. But, secondly, the letters were not 
offered in evidence to explain the state of the occupa¬ 
tion at the time of the execution of the deed : the thing 
to be explained wjis, what was meant by the words 
“ lands NOW in the occupation the "xidma Kellett- oed 
sons:* but these letters could only shew at most, that in an 
earlier stage tif the contract, nearly nine months before 
the execution of the deed, it was in contemplation to 
convey the coal mines in the place in question ; but they 
cannot by any means tend to explain a deed which was 
not executed till after "it lapse bf several months. 


1616 . 

BeaBwont 

ncLO. 


TTullock Serjt., LtitiledalCf and Tindal, contra. From 
the nature of the thing at this distance of time, it is 
next to impossible to shew an express authority; but 
such an authority must be inferred from the relative 
situation of the parties. Although in cities or towns 
the solicitor may be the fitter person to apply to on the 
subject of the sale of lands, &c., in the country, land 
agents or stewards are more generally referred to: 
from his situation, therefore, and the fact of his being a 
witness to the ngreciQent of purchase, a previous au¬ 
thority may fairly be implied ; but Sir T. BlacTcctt has 
at all events fully i*ocognized authority by adopt¬ 

ing, as the basis of the deed, the very agreement of pur¬ 
chase to which Noble was a witness, and to explain which, 
his letters written a short time before were offered in evi¬ 
dence. Tlien assuming that he Ijad authority to write 
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these letters* it is said that they are not receivable in 
evidence because they were not written near the time 
wh^n the de^ bore date; but in this case there beii|B 
no persons in possession of the lands who answer the 
description of widow Kellett and son* the question is* 
what lands were meant to pass b}- those words ^ and that 
forms a latent ambiguity* and then parol evidence is 
admissible; and they cited Doe, demix of CMchesUr^ v* 
Oxeudon (a)* and referred to the opinion of the Judges 
as there delivered by GUibs C. J.; and if parol evidence 
IS admissible to explain the deed, then all evidence 
tending to give the explanation required may be re¬ 
ceived. The circumstance of the letters having been 
written long prior to the execution of the deed, may di¬ 
minish the value of the evidence with reference to the 
purpose for which it is produced; but if it be calculated 
in any degree, however small, to explain the deed, it is 
admissible, and the jury are to pass their judgment 
upon its value. 


Lord Ellenboeough C. J. I am of opinion, that 
these letters ought to have *jecn received in evidence* 
and therefore there must be a new trial. NoUe stood 
in the situation of receiver of rents to the estate of Sir 
T» Blackett^ and was therefm’e most likely to be con¬ 
versant with the property: he had been steward for a 
considerable time, and continued to be so up to the 
time of the execution of the agreement: he was the 
subscribing witness to it, which 'at least shews that Im 
was conversant with the whole transaction: the contents 
of the letters themselves are corroborative of this, in¬ 
asmuch as they relate to the subject of the agreement* 
and state the orders of Sir T. Blackett upon it; and it 


(<*) 4 Dorw's Ref, p. 6c. 
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is allowable to refer to them now, inasmuch as at the 
trial the nature of their contents must have been opened 
^'the counse4 who ofiered them in support of his case. 
Noble, therefor^ standing in this situation to Sir Thomas 
JBtocilv//, I think his letters were admissible: I will not 
say wha^would be their effect, if admitted; it is not 
necessary for me to do so; it may be equivocal: if 
however they were admissible, then the attention of the 
jury has not been drawn to them, and the party is en¬ 
titled to have them exhibited to another jury^ who arc 
to pronounce upon the whole of the case. 

BaVLEY J. 1 am of the same opinion. The letters 
themselves shew that the steward was the medium of 
communication between Sir T. Blackett and tlic 
grantees; they ought therefore to have been received 
in evidence. I forbear to say what their eifect would 
be if they had been Emitted. If the Judge in his 
summing up luul then stated them to be of no w'eight, 
a bill of exceptions might have been tendered to him, 
and the party might have had the judgment of a court 
of error upon the point. This atlvantagc however he 
has lost by the rejection: I therefore think on this 
ground that there ought to be a new trial. 

Abbott J. I am of the same opinion, that the letters 
in this case ought to have been received; and I tliink 
that the contents of the letters, connected with the cha¬ 
racter and situation of fhc writer, and his being after¬ 
wards the subscribing witness to the agreement, shew 
sufficiently that they were written with the knowledge 
and authority of Sir T. Blackett. 

Holroyd J. concurred. 

S 2 
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Rule absolute. 
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■Where * Vrg'A 
objection it 
taken at the 
tn'jl, and over¬ 
ruled l>y tl>e 
Judge, wi.'hout 
retervin)! the 
point, and the 
Co|pt are after- 
wardt of opi¬ 
nion that that 
objection was a 
good grnnnd 
wf nonsuit, they 
will grant a 
new trial only, 
and will not 
permit a non* 
suit to be en¬ 
tered. 


Min CHIN and Another against Clement, (aj 

RULE having in this case been obtained in Mi- 
chaelmas term, to set aside tiic verdict for the 
plaintiff, and to enter a nonauit or have a new trial, 
and the case now having been argued the Ctmrt were 
dearly of opinion that the verdict ought to be set aside 
on the ground that the direction of the learned Jtdgc 
was wrong in point of law; but, inasmuch as no leave 
was given at the trial to enter a nonsuit, they were about 
to direct the rale to be drawn up for a new trial, but 

Gesclee contended, that inasmuch as the objection 
w'as made at the trial, and the Court were now of 
opinion that such an objection \ras fatal to the plaintiff's 
right of recover}', the defendant ought to have the be¬ 
nefit of a nonsuit at once, without going down to a 
second trial; and althoagh he could not cite any case at 
that moment upon the subject, still he stated that he 
believed there were cases in which the judge had not 
reserved the point, and yet the Court had directed a 
nonsuit to be entered. 


Lord Ellenborough C. J. It is in the plaintiff's 
option to be nonsuited or not; and if at the trial he 
had refused to be nonsuited, and the Judge had then 
directed the ji^ry to find a verdict against him, it was 
competent to the plaintiff to have tendered a bill of 
exceptions, ^of which advantage he would be deprived 

(/») Cause was to have been shewn at Strjemrts' Inn. 

if 
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if the Coui*t were now to direct a nonsuit to be entered. 
We are, therefore, of opinion that the rule should be 
■gade absolute for a new tri&l only. 

Rule absolute. 


Brown against Ottley. (a) 

INDAL in last term, obtained a rule for setting 
aside the nonsuit in this case, on an affidavit stating 
in substance as follows. The plaintiff carried down 
the record to the last assizes for the county of York^ 
which he entered in the marshal’s list at a considerable 
distance from the first cause. The defendant also 
carried down the same record by proviso, which he en¬ 
tered ill the marshal’s list of causes, as No. i. When 
the cause was called on as the first cause, the plaintiff 
appeared and stated that he was not then ready to try 
it, but should be ready when it came on in due course 
as he had entered it; insisting then, as he did now be¬ 
fore tlie Court, that by the rule of court (6), if both the 
plaintiff and the defendant took down the record, the 
the trial should be by the plaintiff’s record if he entered 
it with the marshal, and that the defendant could only 
insist upon proceeding on his record where the plaintiff 
had neglected to enter his record. The cause, how¬ 
ever, was called on as No. i., and the plaintiffj not ap¬ 
pearing, was nonsuited. It appeared by TYndal’s affi¬ 
davit, that the defendant had given du^ notice of trial, 
but diat the plaintiff, thinking the defendant’s notice 


(«) Cause was to hare been shewn at Scrjttnii' Ji:n, 
(3) S. M. 4 Akh. 2 TiJiTs Pract. 8i8. 

S 3 


1818. 

Mnicai!* 

agtnnU 

CLlitSNf. 


Pridejf 
Jau. 23 d, 

Where the 
plaintiiT haalri]; 
omitted to give 
dee notice of 
tiial, enters his 
record in the- 
marshai’s book, 
subsequent to 
the entry of the 
defendant's re¬ 
cord by proviso 
upon which due 
notice of trial 
has been given ; 
it was holden 
that the de¬ 
fendant had a 
right to go to 
triji on his re¬ 
cord, and that 
the plaintiiT, 
not liaving then 
ai'pearcd, was 
properly am- 
suked. 


sufficient, 
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ISIS. sufficient, I)ad omilted to give any until a few days bc> 

■" ' fore Uie assizes. 

Bkown 

Orii-Er. The case being now called on. 

The Court said that as the plainlifT had not given 
proper notice of trial, the entiy of his record was a 
niisentry and of no effect; that the rule in M. 4 Anncy 
applied only to cases where both the plaintiff’s and 
defendant's records were carried down in a triable 
shape. The only record so carried down in this 
case, was that by proviso. The trial was therefore 
properly had upon that record, and the plaintiff not 
then choosing to appear, the nonsuit was right. The 
Court, how'ever, set aside the nonsuit upon payment of 
costs, and on the plaintiff’s peremptorily undertaking 
to try at the next assizes. 


S.-iiurday, 
Jen. 24tb. 


Edwards against Susanna Bethel, Executrix 
of R. Bethel, deceased. 


Wlitrc ai! e***- 
cutrix pleaded, 
l«ti N>’>n-a<.- 
SUinpsit; ad, 

Nc UlUpKS fXt- 

cutrix; and ,<d, 
Plene admini-- 
travit; and 
itsues on the 
first pleas wrre 
found for plain- 
titf, and on the 
last for defend, 
ant; it was 
holdcn that the 
last plua, being 
a complete an* 
swer to the 


^^SSUMPSIT on promises made by It. Bethel in his 
life-time, and also on promises by defendant since 
the death of the said R. Bethel. Pica first, non- 
assumpsit, by R. Betheli deceased, or the defendant 
since his death. Secondly, ne unques executrix, and 
Thirdlj', plene admiiiLstravit. Upon all these picas 
issue was taken and joined, and a verdict was found 
for the plaintiff on the two first issues; and for the 
defendant on the last, and the postca was delivered to 
the plaintiff 


action, the dc- 

fendant was entitled to the general coit» oi the trial 


Gaselec 
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Otuelecy in last tenOf obtained a rule to shew cause 
vrhy the postea should not be delivered to the de> 
f&dant, and why the master should not be at liberty 
to tax the general costs in the cause for the def^dant, 
on the ground) that the issue on the plea of pleae ad- 
ministravit) which was a bar to the action, having been 
found for the defendant, the latter was entitled to 
general costs, and he said that in Hogg v. Graham (a), 
the court of C. P. held a defendant in such a case, 
entitled to his costs, and that Gamans v. Heskethy and 
Cockson V. Drinkeoater (6), were authorities to the same 
effect. 

Manning now shewed cause. The question in H(^ 

V. Graham was the same as had been decided in Cockson 
V. Drinkwatcr and Garnans v. Heskethy which de¬ 
cisions were recognizetl in Hindsley v. Russell (c). But 
the dictum at the end of the case cited from the 
common pleas, in which the plea of plene administravit 
is put on the same footing as a justification in trespass, 
is inconsistent with Hindsley v. Russell. A verdict for 
the defendant, on a justification in trespass, shews that 
the plaintiff had no cause of action; but the plea of 
plane administravit merely goes in protection of the 
assets, and admits the cause of action, upon which ad¬ 
mission the plaintiff may, after a verdict for the de¬ 
fendant, have a scire facias against the future assets, and 
for that the year books.were referred to. (d) In Hinds- 
ley V. Rmsclly the defendant pleaded ftrst^ non-assumpsit, 
secondly, plene administravit, and thirdly, plene ad- 
rainistravit ultra debts by S[iecialt3\ Issues were joined 

C'f) 4 Taunt. 135. y») a Tidd's Pra,-t. 10T4. 
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1818 . upou the first two pleas, and upon the last tlic plaiutiff 

—— took judgment of assets in future. In that case 

court held, that tlic pluiiitiiF being at nil events 
Bsthel. entitled to judgment of assets quando, and having been 
compelled by the pica of nou>assunipsit to go down to 
trial, was entitled to the general costs of the cause. 
And there the. plea of plcne administravit was found 
for the defendant, so that if the issue on that plea had 
been con>.ider«l by the Court as having the same cfiect 
as an issue on a justification in trespass, the defendant 
would have been entitled to the general costs of the 
cause notwithstanding the judgment taken on the third 
plea. That case is therefore direetlj' in point. Be¬ 
sides, here the defendant has put upon the record, ne 
unques executrix, a plea false within her own knowledge, 
and has thereby rendered herself liable for debt and 
costs, de bonis jiropriis. («) I'liis liability being per¬ 
fectly collateral to the (question, as to the suflieicncy of 
the assets, the verdict for the plaintiti’ on the second 
issue,, rendered it inunaterial to enquire whether the 
defendant had fully administered or not. 

Lord Ellenbokough C. J. The defendant has ob¬ 
tained a verdict upon an issue taken to a plea whibh is 
on unqualified bar to the action, and which if pleaded 
alrnie, would clearly entitle her to the general costs of 
the trial, and if that be so, she ought not to be placed 
in a w’orse situation by having jdeaded several pleas, 
than she would have been if she had pleaded only one. 
The plea of plenc administravit being therefore of itself a 
full and complete answer to the action, the defendant 


(<») 1 H'ms. Sound. 336. b. 
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u in my opinion entitled to the postea, and to the 
general costs of the trial. 

BaylevJ. I am of the same opinion. Although 
the defendant by pleading two unnecessary pleas, may 
have subjcctcil herself to the costs of the issues arising 
out of those pleas, yet she is entitled to the general 
costs of the trial. The plea of plcne administravit, is a 
plea in bar, and the issue upon that plea is found for 
the defendant, and if she had gone to trial upon that 
issue alone, there would have been a verdict against 
the plaintiff, and a judgment against him. It is true 
it would be a judgment subject to be opened by scire 
facias, but the plaintiff still would have had his costs; 
the dcleiidant then by pleading double, ought not to 
lose any advantage that she otherwise w'ould have had 
by pleuiling single. The fact of having pleaded several 
matters can make no difference as to the plea upon 
which she has succeeded. The plaintiff here claims 
payment only out of one fund, viz. the assets of the 
testator, and the defendant by proving that those are 
fully administered, shews that there is no such fund 
out of which the plaintiff’s demand may be satisfied. 
It has been said that the defendant having pleaded a 
plea false within her own knowledge, has thereby sub¬ 
jected herself to the general costs, but it seems to me, 
that that can make no difference, inasmuch as that 
plea is joined with another which goes in bar of the 
whole action. 1 am therefore of opinion that the de¬ 
fendant is entitled to the general costs, and that this 
rule ought to be made absolute. 

Abbott and Hobboyd Js. concurred. 

Rule absolute. 
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not enjoyed it 
precisely in the 
same state for 
20 years; and 
therefore it was 
holden to be no 
defence to such 
an action that 
the occupier 
had, within a 
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Saunders against Newman. 

'jpHE declaration stated, that pluntifF was possessed 
of a water-mill, with the ^purtenances, &c., in 
which mill be had used, exercised, and carried on, and 
sdli of right ought to use, exercise, and carry on the 
trade and business of a miller; and that the defendant 
was possessed of another mill and mill-pond, and that 
the water of a certain stream from time immemorial 
had flowed, and still of right ought to flow in its usual 
channel unto the mill of the plaintiff, and from thence 
unto the mill and mill-pond of defendant, and from 
the mill and mill-pond of defendant in its usual 
ch£y;inel, without being penned or forced back so as to 
occasion any injury to the plaintiff’s mill; yet the de¬ 
fendant, well knowing tlic premises, wrongfully kept 
and continued a hatch-dam or mill-head of and belong¬ 
ing to his mill-pond, raised to a muph greater height 
than the same had theretofore been, whereby large 
quantities of water of the stream which ought to have 
flowed and escaped from and out of the defendant’s mill 
and mill-pond in its usual channel below the same mill, 
and away from the mill of plaintifi^ was greatly pre¬ 
vented from flowing and escaping from the mill and 
mill-pond of defendant, as the same otherwise would 
have done, and by reason of such ob^ruction quantities 
of the water and stream were penned and forced back 
against the wheel of the plaintiff’s mill, whereby plain¬ 
tiff was prevented from working his mill, to his damage, 
ice. Plea, general issue. At the trial b^ore Mr. J. 
Uta-rough at the last assizes for the county of WiliSt it 

5 appeared 
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appeared in evidence that the plaintiff's mill was built 
on the site of an old mill which had existed in that spot 
for a space of at least forty years before. In i8oi this 
old mill was burnt doiFn, and the plaintiff then built 
the present mill, with a wheel of the same dimensions 
and on the same level with the former one. Since that 
period, however, he had erected a new wheel of differ¬ 
ent dimensions, but requiring less water. The level 
of the water however continued the same. It was for 
an injury to this last wheel that the action was brought. 
Upon these facts the learned Judge was of opinion, 
** that as this was an action founded on the plaindfPs 
possession, and for an injury to that possession, and as 
he had not enjoyed his mill in the state in which it was 
when the injuiy was sustained for the space of twenty 
years, he was not entitled to recover: that if the mill 
had remained in the state in which it was when rebuilt 
in i8oi, he would have been entitled to maintain his 
action for an injury, but he thought fit to alter it, and 
to make a new wheel so materially different from the 
former, that the evidence of his right was gone; and 
this being his own voluntary act, the learned Judge 
thought that he could not maintain the action on the 
ground of possession, for he could only support it by a 
medium of proof, not that this was the same wheel, but 
that if the old wheel had remained, the acts of the de¬ 
fendant would have injured him in that state." On thi^ 
the plaintiff was nonsuited, and a rule having betm 
obtained last term by Qaselee for setting aside this 
nonsuit. 


1818. 


Saunobk' 
Newman. 


PeU Seijfi and Ca^jerd shewed cause. The plaintiif 
having declared merely on bis possession cannot main¬ 
tain 
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tain this action against the defendant, who appears upon 
the evidence to have had an ancient mill. To su}^rt 
this action, the plaintiff must either shew that his own 
mill was an ancient mill, or must set forth some pre> 
scriptivc right as in an action^r infringing a right of 
common, or for not grinding^orii at a particular mill. 
In each of these cases a prescriptive rigiit must be 
shewn. Reasoning therefore from analogy, it must be 
inferred that this action being for an infringement on a 
mode of enjoying a mill, which mill is not claimed by 
prescription, camiot be supported. In i liollt^s Ahndg. 
p. 107. pi. id. it is said, “ If I hare a mill by prescrip* 
tion, and another erect a new mill, and force back the 
water on ray mill so as to do me an injury, I may have 
an action on the case.'’ From which it is to be inferred 
that the person bringing such an action must have a 
prescriptive right to the mill: no such right is claimed 
by the plaiutiff in this case, although he docs claim a. 
prescriptive right to the water. 

Lord Eu^ENBORouGir C. J. The plaintiff in this 
case hiis declared that he was possessed of a mill, and 
that the water has been used to How in a particular 
manner. Now if by any alteration lower down the 
stream the w'ater be prevented from escaping, as it has 
usually done, and tliat be to the prejudice of the owner 
of the mill, it seems to me to form the ground of an ac¬ 
tion against the party so obstructing the water. If 
indeed the plaintiff had stated in his declaration his 
right to be in respect of a mill of a givefn construction, 
the result might have been different; but in the present 
case there must be a new trial. 


8 
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Bayeey J. 1 do not see how the alteration of the 
wheel can make any dilTcrence in this case; at least so 
fac as to withdraw it from the consideration of the jury. 

It seems to me that all the allegations in the declaration 
were proved : the plaintiff proved that he was possessed 
of a mill, and that the vrater had flowed from time im¬ 
memorial in a particular channel, and that the defendant 
had obstructed it. The objection therefore, if any, must 
be upon the record. If a person stops the current of a 
stream which has immcmorially flowed in a given direc¬ 
tion, and Uiereby prejudices another, jie subjects him¬ 
self to an action. I therefore think that there must be 
a new trial. 

Abboit J. When a mill has been erected upon a 
stream for a long period of time, it gives to the owner 
a right that the water shall continue to flow to and from 
die mill, in the manner in which it has been accustomed 
to flow during all that time. The owner is not bound 
to use the water in the same {n’ceise manner, or to apply 
it to the same mill: if he were, that w'ould stop all im¬ 
provements in machinery. If, indeed, the alterations 
made from time to time prejudice the right of the lower 
mill, the case would be difibrent; but here the altera¬ 
tion is by no means injurious, for the old wheel drew 
more water than the now one. I tlierefpre think that 
in tliis case the nonsuit should be set aside. 

Holroyd j. The rule laid down in Bea/j/ v. S/iaio («) 
by Mr. J. Be Blanc is tliis, “ that after the erection of 
works, and the appropriation by the owner of the laml 
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of a certain quantity of the water flowing over it, if a 
proprietor of other land afterwards take what remains 
of the water before unappropriated, the first-mentioned 
owner, however he might before such second appropri¬ 
ation have taken to himself soflwch more, cannot do so 
afterwards.” The defendan^lnerefore had no right 
to use the water in this case after the erection of plain¬ 
tiff’s mill, in a different manner than it had been neens- 
tomed to be used before; for at all events by that act 
the plaintiff appropriated to himself the water flowing 
in that particular W’ay. Now the water used to flow 
without the obstruction complained of. The defendant 
therefore can have no right to turn the water back upon 
the plaintiff’s mill. The change of the wheel can make 
no difference; because at the time it was done it was 
certainly lawful for the plaintiff to make the alteration. 
'Fhen if that be so, the defendant by his subsequent act 
cannot deprive the plaintiff of an advantage which he 
had already lawfully acquired. I am therefore of 
opinion that the nonsuit must be set aside. 

Rule absolute, (a) 

Gaselee was to have supported the rule. 


la) Set iMitrcPs cau,^ Rep. 87. 
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1818 . 


The King against The Company of Proprietors 
of the Calder and Hebble Navigation. 


]QJ PON hearing the appeal of the company of pro¬ 
prietors of the Colder and Hebhle navigation 
against a rate made for the relief of the poor of the 
township of Alverthorpe with Thornes^ whereby the said 
company stood rated as follows: 

St d» 

The Company of Proprietors of the Colder 
and Hebble Navigation, for the land occu¬ 
pied by the canal and banks - 500 

House of lock-keeper and garden occupied 

therewith - - - - o lo o 

The sessions confirmed the rate, subject to the opinion 


Where a sta¬ 
tute empowered 
the proprietors 
of a canal to 
take rates in 
respect of ves¬ 
sels navigating 
the same, and 
expressly ex¬ 
empted such 
rjtet from the 
payment of all 
taxes, rates, &c. 
it was holden 
that the land 
occupied by 
the canal was 
also thereby ex¬ 
empted from 
poor’s rate. 


of this Court upon the following case; 

By an act passed in the ninth year of the reign of 
Ills present Majesty relating to the said navigation, the 
said Company of Proprietors were empowered to take 
rates and duties in respect of vessels navigating the 
canal; and it was thereby enacted that the said rates or 
duties should at all times thereafter be exempted from 


the payment of any taxes, rates, assessments or impo¬ 
sitions whatsoever any law or statute made or to be 
made to the contrary thereof notwithstanding, but 
the act did not contain any express exemption of land 
taken by the Company for the purpose of the naviga¬ 
tion from the payment of rates and taxes as land. 
The quantity of land within the township oi Alver¬ 
thorpe with Thornes taken by the proprietors of the 
navigation by virtue of the powers given them by the 
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flct for that purpose, and upon which they made a 
lock and a rut or canal and banks to the same wav 
about six acres, and of the full value of ten pounds per 
annum, if occupied in like mancr as the other land 
within that township. Befbr^^e land was so taken by 
the praprietors it ivns rated aifV^assessed as other lands 
within the township, to the poor and other rates. The 
proprietors built a lock-house upon part of the lands, 
and the same was occupieil by their lock-kec|K:r toge¬ 
ther with other parts of the land as a garden to the 
house, and for which house and garden the Company 
agreed to pay a proportion of the rate, resisting only 
the rate upon the land covered with water, and that 
which was used mere]}' lor the towing path and banks; 
from which the proprietors derived no other emolumeut 
than the rates and duties. The .Sessions being of 
opinion that notwithstanding the exception the said 
company of proprietors were liable to be rated and 
assessed to the relief of the poor for the land in question 
as land, confirmed the rate. 


Hichardson and JS. Alderson in support of the order 
of sessions. Before the passing of the 9 (r. 3. the 
land now occupied by the canal was productive of 
rates to the town. Tlie Company have taken this 
under the act, and it is in its present state produc¬ 
tive of profit. It may be said, however, that this profit 
is exempted from rates; but it is observable that there 
is no special exemption of the land: and the section re¬ 
lied upon by the ether side, which is to be found in the 
Ijeeds and JAverpool canal act, seems to have been 
there inserted by the legislature ex abundant! cautela. 
When this a«t passed, it was not settled law that tolls 

per 
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per se were not rateable. The exemption here must 
be construed roisonably; the canal company have la|ii4 
within the township, and that land is productive. The 
sessions have stated that occupied as other land it would 
be of the value of i o/. per aipium. In Itex v. IkKh 
Company oiHvU (a), tha[|K ma^e the dock shares there 
rated personal property, and although. personal pro> 
perty was not rated in that town, and the dock shares 
were inserted in the rate as land, the Court there held 
that the statute must be construed reasonably, and that 
the shares must notwithstanding be subject to the rate. 
So here, this exemption must be construed reasonably, 
and nt^ according to the strict letter; and the reason- 
able construction is that the tolls shall be exempted 
from taxation to their full extent, but that ule land oc¬ 
cupied by the company shall pay the same rates as it 
did before. The exemption in this case differs from 
that in the Lxeds and Liverpool canal act for this rea¬ 
son, that the navigation was a river navigation, made for 
the purpose of rendering navigable the old bed of the 
river which before the act was not rateable^ but the 
Leeds and Liverpool canal was cut entirely through 
land previously rateable, and the attention of the legis¬ 
lature was more likely to be called to the exemption 
which would therefore be more precise in its terms, 
although in substance the same. In Hex v. Scul- 
coates{p)y no profit was reedved within the parish, and 
indeed the trustees there were public officers receiving 
no private benefit for themselves. This case is not 
easily distinguished from Hex v. Gardner, (c) The 
areas rated in that case produced no profit per se, they 

(J) tzEMt , 40 . (r) 
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were merely conducive to the convenient occupation 
tbs'other premises^ yet they were held rateable; now 
here, taking the argument on the other side in its full 
extent, the exemption of tlie rates and duties does but 
make the land unproductive of profit per sc; it may 
still, however, be conducive b^^e convenient occupa- 
lion of the other premises belonging to the company, 
which are mentioned in the case; anil if so, then the 
rule laid down in Uru: v. Gardner will apply, and the 
Court will not enter into the quantum, which was n 
question for the sessions. 


Topping and Scarlett, contra. To render property 
rateable it must produce profit, and be locally situate 
within the parish ; it is stated in this case that the only 
jn-ofit arises from the rates and duties. These are ex¬ 
pressly exempted from the poor rates by the very terms 
of the act of parliament. It has then become as un¬ 
productive property, and is consequently not rateable. 
In the Leeds and Liverpool canal act {a) there is a spe¬ 
cial exemption of rates and duties, leaving the company 
liable to be rated to the extent of the value of the land. 
It is clear, therefore, that but for this special exemption 
the land would not be rateable. Where the legisla¬ 
ture intend to exempt in this special manner they use 
precise words. If the argument on the oUicr side were 
adopted it would be a virtual repeal of the act The 
value here affixed by the sessions is a mere imaginary 
value. It is strange that although this navigation has 
existed since 1769, no attempt to rate it should ever 
have been made before. 


W j£«l,3ajr. 


Lord 
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Lord Eleenborough C. L The circumstance of 
this property not having been rated for so long a period 
has considerable weight in inducing me to conclude 
that it is not rateable. The cj^uestion is upon the con- 
struction of the partici^jjP terms used by the legislature 
in this act of parliainci^. The rates and duties are 
thereby exempted from the payment of any taxes, rates, 
assessments, or impositions M’hatsoever. In respect of 
what were these rates and duties then received? They 
were received in respect of the land, of the manual 
labour, and of the stowage of the vessels in which goods 
were transported. By estimating the value of these 
component parts you form cumulatively tl»c value of 
the rates and duties. When the legislature, there¬ 
fore, exempts those which are the aggregate, it must 
have intended to have exempted the component parts, 
of which the land (which is here rated) is one. In. 
the L^eds and Lhvrjmol canal act there was a special 
exemption. There the legislature made use of plain 
and unecpiivocal language : and if such had been found 
in this act they could not have betai misunderstood, 
but there are no such words, and therefore it seems 
to me that the rates and duties being exempted, there 
is nothing left for which the company can be rateable, 
and that this order of sesssion must be quashed. 

Bayley J. I own that 1 have felt great difficulty 
in the course of this argument, and even now m3' mind 
is not fully settled upon the point. The question arises 
upon the effect of this exemption. When the act passed, 
it w'as supposed that tolls were eo nomine rateable; that 
has indeed been since found to be inaccurate; but they 
were then considered to be rateable to the full extent of 
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^their valu^ and in the place where they were cc^iected. 
which was productive of great injustice. The im¬ 
pression upon niy mind was dint the legislature nicaiii 
by this exemption only to prevent the company from 
being rated for tiic tolls: eo iioniirie, and in’the place 
where they were collected, not to exempt them 
generally from the poor rate; and if that had been so, 
then the most convenient standard for estimating tlie 
rate would l>c the value of the land before it had been 
converted into a canal, which is the standard adopted 
by the sessions in this case. But inasmuch os tlie 
canal is for the public good, and not merely for the 
private benefit of individuals, it is possible the l^s* 
lature may have intended to give this general exemp* 
tlon^ and the construction derives considerable force 
from the special words of the exemption in the Lerdr 
and Liverpool canal act. For it would not have been 
necessary to hare introduced such words in that act, 
if without them the same construction would have 
obtained. It may be just that the property in this case 
should continue subject to the rate, but I incline to 
think, that for this purpose express words in the 
exemption are necessary. 


Abbott J. I am also of opinion that the order of 
scfsions shouUi be quashed. It appears that the rates 
and duties form the only profit arising out of the land. 
These the legislature has expressly exempted from the 
payment of the }x>or rates and the only profit of tlie 
land being exempted, it would be a strong thing to say 
that the kind itself sliould still continue subject to the 
rate. At the time of passing this act, tolls were con¬ 
sidered eo nomine rateable; but I can hnd no instance 
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in wbkh the tolls having been rated, the land has also 
been rated in respect of any other' profit. Tlie old^t 
case upon this subject is the case of the King v. Wich- 
ham Market (a : there the market-place was the thing 
rateable and the t- 11s were the measure of it value. 
The rate however in thaloasewas imposed upon the tolls. 
In the King v. Cardington (6), the rate was also imposed 
upon the toils, although the sluice where they were 
received was the property rateable; then if, as appears 
from these cases, by tin; word tolls may be meant the 
thing in respect of which the toils arc received, the 
exemption of tolls by the legislature must be con¬ 
sidered as an exemption of that in respect of which 
they are receivable. That in this case is the land, and 
1 therefore think that the land is exempted from the 
rate. 
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Holuoyd J. I am of the same opinion. A rate 
on land is in effect a rate on the profits of the land, 
tor where there are no pri>Hts, there is no beneficial 
occupation, now the rates and duties being exempted 
in this case, and tliere being no other profits of the 
land, I think the land itself must be considered as 
exempted. 

Order of Sessions quashed. 
{a) 3 Jtti.v, 340. (i) Ce,fp f8i. 
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The King against The Inhabitants ot' 
Brighthelmstone. 


'^WO justices removed William Lancaster and his 
four children from Glouccsta' to BrizhthcLm^ 
stone. The pauper had been serjeant to one of 
the companies in llie Sondt Gloucester militia, which 
lay in barracks at i}ri>’hi/ulmslonc, ami performed 
all the duties, and received all the advantages inci¬ 
dent to his situation as serjeant, and during that time 
liad taken a tenement there of the value of \ol. a year 
or more, in which he had resided with his iiimily for 
more than forty days. Upon appeal, the court of 
quarter sessions confirn;ed the ortler of removal, sub¬ 
ject to the opinion of the Court of King’s Bench, 
whether by such renting and resilience the said 
William Lancaster gained a settlement in Brighthelm- 
stone or not. 


Nolan and Ticiss^ in support of the order of sessions, 
cited Bex v. J-Jellingly (a), and contended that the 
party during the time he resided on this tenement, 
which was above forty days, was irremovable by the 
parish officer, and therefore gaineii u sctllcinent by 
such residence. 


The Court tlien called upon 

BoUahd and Norton^ contra. This point was only 
adverted to in Rex v. Hetlingl^, but was not decided; 
and if this be held to be a settlement, it will 


(fl) 41. 
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entail very heavy burthens upon those parishes- in 
which, as in Brighthclmstone, large bodies of troops are 
usually quartered. In It, v. St. James, in Buary St Ed- 
mund^s{a). Lord Ellenborough held that a pauper 
detained by an accident in breaking his leg, could not 
be considered as a person coming to settle, he not 
having come into the parish animo morandi. So here 
tlic Serjeant has no animus morandi, his movements 
being at the absolute di8j>osa1 <)f the crown, who might 
order him away at a minute’s notice. He cannot 
therefore be considered as coming to settle on a tene¬ 
ment, which the statute of 13 & 14 Car. 2. c. 12. ab¬ 
solutely requires. Be»iidcs, by the case it is stated, 
that the pauper received all the advantiiges incident to 
his situation as seijeant. Now lodging money is one 
of those advantages. This house therefore which he 
took with the lodging money is to be considered quasi 
n. barrack, and his occupation an occupation by him 
on the part of the public. By the third section of the 
mutiny act, it appears that the legislature consider that 
a soldier during service has his power of acquiring a 
settlement suspended. For tlint clause makes his exa¬ 
mination before the magistrates conclusive evidence of 
his last legal settlement. And accordingly it has been 
determined by this Court, that during that period, he 
cannot gain a settlement by hiring and service. Here 
he had not the absolute right of staying in the parish 
forty days. And thcugli ho stayed in fact longer, that 
makes no difference. For he might stay a year as a 
servant, and yet it has been ruled, that he would never¬ 
theless gain no settlement by that. 


27 i 
1818 . 


The Kino 

The Inhebi- 
isntsof 

HTONi:. 


^») 10 £asi, 25. 
T 4 


Lord 



272 


CASKS iM HILARY TERM 


1818. 


The Kma 

The lahmbN 
unti of 
Beiomtrklic. 

ETON*. 


Lord Eujehborougk C. J. In this case, it seems to 
mch tbat the sessions have drawn the right concluskui. 
It is contended that the party here had no intention 
of coming to settle at Brighihelmstone { that is not 
correct; certainly he had the intention of settling there, 
subject however to the power of those who directed 
his movements. The case states that he himself took 


the tenements as a lodging for himself and his family. 
Now suppose an action then to have been brought 
against him for non-payment of rent, he clearly could 
not set up as a defence, that he was not the tenant of 
the premises; then if he, as a tenant, bccupied tills 
house of the yearly value of i o/. and upwards, he was 
during his occupation irremovable, and that having 
continued for forty days, he has gained a settlement. 
But it is said that the mutiny act prevents a soldier 
from gaining a settlement; that act, however, contains 
no such express provision: the clause enabling every 
soldier to be examined as to his settlement, does not 
disqualify him from obtaining a new one. The cose 
of hiring and service is quite distinguishable from this; 
that proceeds on the ground of a person’s not being 
permitted to contract two relations inconsistent with 
each other. In order to gain a settlement by hiring 
and service, he roust engage to serve at all events for a 
year; now a soldier has not the capacity to render 
such service; for an order from the war office may, 
at any time, intervene, and take him from his master’s 
control. The case of taking a tenement is quite dif¬ 
ferent; he does not there engage to reside in it for 
any definite period, and if he does actually reside for 
forty days it is sufficient. If not, it would equally 
follow, that supposing an Atate to have devolved upon 

him 
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him by act of law, or thiH he had made a purchase to 
the amount of 30/!^ still no settlement would be gained 
by him. 

Order of Sessions confirmed. 


1818 . 


llie Kimo 

The JnliiAK 
tents of 
Bkiobthsz.m*' 
sroKE. 


The Kino against The Inhabitants of Hinckley. 


pauper, William Sansom, and Elizabeth his wife, 
were removed by an order of justices from the li¬ 
berties of Monks Kirlyy in the county of Warvoicky (which 
liberties have-overseers appointed, and maintain their own 
poor separately from the other parts of the parish,} to 
the parish of Hinckleyy In the county of Leicester, The 
session^ on appeal, confirmed this order, subject to the 
opinion of the C!ourt of King’s Bench on the following; 
case: 

The pauper was bound apprentice by the church¬ 
wardens and overseers of the liberties of Monks Kirlnfy 
to John Wright of Hinckley, by a parish indenture, of 
the third ofAtigttst, 1795, which stated that J. B. and 
E. B., churchwardens of the liberties of Monks Kirby, 
in the county of Warwick, and S. C. and J. 71 , over¬ 
seers of the poor of the said liberties, by and with the 
consent of the justices of the peace Jar the said county, 
whose names were thereto subscribed, had placed 
William Sansom, aged eight years or thereabouts, a 
poor child of the said liberties, apprentice to John 
Wright, of the parish of Hinckley, in the county of 
Leicester, framc-work-knilter, with him to dwell and 
serve from thence until the apprentice should acfM}m- 
plish his full age of twenty-one years, according to the 
statute in that case made and provided. The indenture 
was duly executed by all the parties thereto, and in the 

margin 


An indentDre 
ftatrd that the 
ovei seers and 
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county of War- 
■wkk. 
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margin the magistrates stated their consent, but tic' 
scribed themselves as justices Jbr ike county qfitresahf. 
' The pailpcr served his master under this indenture in 
the parish of Hinckley from the date of the indenture 
until its expiration, and during the whole of that period 
slept in that parish. The magistrates who signed the 
allowance of the indenture were magistrates for the 
county of Ma/tt'/cX*, and alhO ft>r the county of 
Leicester. 

Reynolds and Ilolbcch^ in support of the order of 
sessions, stated that the question was, whether the in¬ 
denture had been improperly allowed by the magistrates. 
In order that it be so allowed, it must appear that \ey 
were justices of the county' of IVarxick; and they' con¬ 
tended, that this sufficiently appeared on the face of tlie 
instrument; for it suites, that the churchwarden of 
Monks Kirbyi in the county of IVativick, by the consent 
of the justices of the peace for the said county, bound 
the pauper; tlien the allowance of the magistrate*--, 
stating them to be justices of the county aforesaid, must 
refer to the same county, which is Jfarwick. 

Gumeyy lleadei\ and AdaniSy contni, contended that 
in this case it was uncertain to which of the counties 
the justices belonged; for in the body' of the indenture 
two counties are named, viz. Lxiccslcr and IVai-wick 
the word “ aforesaid” therefore may refer to either; 
and they relied upon the eases of Rex v. Stepney (a), ami 
Rex V. Chilverscoton. {fi) 

Lord Ellenboiiougii C. J. It is quite clear that 
the words “ county aforesaid” can only refer to the 

(n) (b) 

county 
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county of Warwick* The justices, we roust presume, 
read tlic indenture before they allowed it; and indeed 
tiieir very words of reference prove that it must have 
been so: then if they did read it, they roust liave known 
that they had no authority to act, except as justices of 
the county of Warwick. The question after all really 
it^ whether said county and county (iforesaid mean the 
same thing. 11' tlicy do, it is evident from the botly of 
Uie instrument that the words said county” can only 
apply to the county of Warwick. It will follow, that 
the words ** county aforesaid” must have the same 
application. 

Order of Sessions confirmed. 


1816 . 

The Kivr. 

arednU 
The Inhabi¬ 
tant! of 
HlNCEtBT. 


The King against The Inhabitants of Earl 
Shilton, in the County of Leicester. 


H'' tinesday, 
Jan. i 8 th. 


an appeal against an order of two justices for 
the removal of John AnnstoUf his wife, and child, 
from the parish or township of Stojiei/ Stanton^ in the 
county of Leicester, to the parish or township of Earl 
billon in the same county. The sessions confirmed 
the order subject to the opinion of this Court on the 
following case: 

By indenture dated the loth day of Jmic, 1799, John 


The statute 
43 £!iz. c. %. 
docs not require 
absolutely two 
churchwardens 
in every parisl: 
for the manage¬ 
ment of the 
poor;and 
therefore an 
indenture, bind¬ 
ing oot a poor 
apprentice, by 
one churcliwai- 


Pratt churchwarden, and lianicl Morton overseer of (.where by 

custom there 

the poor of the parish of Croft, in the county of Leicester, was but one,) 

. * . and one over- 

with the consent of two magistrates, bound the pauper seer, was held 

Jtdm Armston, being then about ten yetirs of age, appren- good^t^thin tlie 

tice to Enoch GiUiver of Earl Shilton, in the county of that*sutute^ 

which requires 
it to be executed 

by the greater part of the churchwardens and ovcrscerf 


lA'iccster, 
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The Inhabi* 
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Leicester^ to serve him until the pauper attfuned his age 
of UventV'One years. The pauper served GiUiver under 
tills bindin;; for two years and residetl in Earl Shilton. 
The appellants objected to the indenture* that it was 
signed by one churchwarden and one wet-seer only* and 
they then provetl the registry of appointments of church¬ 
wardens for the parish of Crafty that in the year when 
the above indenture was executed onlv one churchwar- 

ft 

den was appointed for that parish* and it was admitted 
that he was the only churchwarden of the parish* the 
year throughout. It was further prtived that for forty 
years preceding, the practice had invariably been* in the 
above parish, to appoint only one churchwarden. The 
question* therefore, snl^mitted to the consideration of 
the Court is, whether such indenture of apprenticeship 
made and executed during the time when the parish 
had but one churchwarden* is a valid instrument mr 
not. 

Beauclerk and Marriott^ in support of the order of 
sessions. The King v. Hinckley (a), is expressly in point 
with the present case. The indenture was there exe¬ 
cuted by one churchwarden and one overseer* and the 
Court held that that indenture was valid* on the ground 
that there might be two overseers and only one.chur'ch- 
wardeti, anil then it w'as executed by the greater part. 
The Couit here called upon 

Scarlett^ Philipps^ and FrancMint contrd* The vali¬ 
dity of this indenture depends on the 43 Eliz. c. 2. s. 5., 
by which the churchwardens and overseer^ or the 
greater part of tliem* may bind out poor children. The 
statute thcrcibre constitutes a particular body of persons 


{a} 13 £eil, j6x. 


to 
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to wbom it en^stg these powers, an4 it being a trust, 
the words of the act must be taken strictly. Now the 
question is, of how many persons must this body consist? 
The statute is precise as to the number of overseers: 
they must not exceed four, nor be less than two: and 
although the churchwardens are not so expressly limited 
in point of number, still from the word church’soardcns 
being used there must be more than one; so that the 
entire body must consist of at least two of each class. 
Lord EUmborough C. J. and Le Blanc J. in Bex v. All 
SaintSf Derby (a), seem to have considered this the pro- 
pm: construction of the statute although that point was 
not there decided; then if so, inasmuch as there was in 
this parish only one churchwarden, there was there no 
legally constituted body; and this indenture, although 
executed by the majority of the existing body, is there¬ 
fore void: for the l^slature have not chosen to intrust 
this power in parishes to a body in which there are not 
at least two churchwardens. In the case of townships 
thqr have indeed otherwise provided by 54 Q. 3. c. 107. 
5. 2. By that act indentures signed by the overseers and 
churchwarden or churchwardens, or the major part of 
them, are made valid: but the cautious insertion of both 
singular and plural number shews th^ opinion as to 
the construction, when the latter only is used. There 
being therefore in this parish only one churchwarden, 
the body contemplated by the 43 E^iz. c. 2. s. 5. did not 
exist, and this indenture was void. 

Lord Euenborouoh C. J. This case has been 
very fordUy put by Mr. PhiUpps upon the words of 
the statute, and he has argued that the powm: of bind- 
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ing out poor children is only given when there arc two 
churchwardens. Generally speaking there are two; 
but I think that the legislature used the word church- 
wardens here in the plural numbel*, not as re<]uirlngthnt 
■ there should be two, but as speaking of the whole body 
of officers of that description of w/iatcver number that 
body be constituted. By custom there may be only 
one churchwarden in a parish, and if so, it is absohitely 
necessary that all the powers of the 43 should l>c 

vested in him, or otherwise the act would be nullified in 
all those parishes in which such a custom prevailed. 
The act does not expressly require two churchwardens, 
and the inconvenience that would necessarily result from 
adopting that construction of the statute is sufficient to 
induce me to reject it altogether. 

Bayley J. I am of the same opinion. The word 
churchwardens in the plural number is here used because 
the legislature were aware that they were generally two. 
It is as if they had said, ** all churchwardens, whether 
one or more.” A custom to have only one church¬ 
warden is valid, and such a custom must, therefore, 
have been abrogated by 43 Hh'z. c. 2., or else none of 
the provisions of that act could have been put in force. 
But there is no ground for supposing that that act of 
parliament had such an effect. There is no authority 
for saying that it is absolutely essential to have more 
than one churchwarden, and sucli a construction of the 
43 JEltz. would be most unreasonable. 

Abbott J. I am of opinion that this is a valid 
binding. A power is given by the statute to the same 
body of churchwardens and overseers, not only to bind 
out poor cliildrcn, but also to raise rates for the relief 

of 



IN THE FiFTT-BIGHTH YeaH OF GEORGE lilt 


27i# 


of the poor; and if this indenture were bad, every rate 
made by a body similarly constituted would be void 
also unless the legislature should interfere. That would 
be so mischievous a conclusion, that it is not reasonable 
for the court to adopt it. The case states, that there 
has been only one churchwarden in this parish for forty 
years, and it is not stated that there ever were more, 
and it may therefore be collected from what does appear, 
and what does not appear, that this has been an imme¬ 
morial custom; if so, there is no power now to alter 
it; and if the construction contended for be adopted, no 
rate for the relief of the poor in this parish can ever be 
made. I think, therefore, that where there has been 
by immemorial custom only one churchwarden, such 
churchwarden, together with the overseers, may form a 
body, the major part of whom may lawfully execute all 
the powers contained in the 43d Eliz. 


1818. 

The Kihq 
ermtut 
The Inhabi* 
taiits of 
EarlSuilton. 


Holboyd J. I am of the same opinion. It appears 
to me that the stat. 43d Elizabeth did not mean to make 
any alteration in the body oi' the churchwardens previ¬ 
ously existing in a parish, but to add to (hat bodj' the 
overseers, and to give to the aggregate body certain 
powers, if from time immemorial there has been only 
one churchwarden, tlic act gives no authority to appoint 
more; and if so, on the construction now contended 
for, nothing could be done under the act. 1 think tlie 
legislature meant merely by general words to give a 
power to the body of churchwardens at large, without 
considering whether that body consisted of one or 
more. 


Older of Sessions conliriued. 
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ptration of ber 
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hi " il ln'isi'llg^ 
and stTTcd f"r 
a year, the four 
Ut* montlis f>f 
which were 
after her in¬ 
dentures ha ! 
expired, and 
• lien liiitd her¬ 
self to the same 
person for an¬ 
other year, but 
setTed only ten 
months: Held 
that the fi'sl 
senrice (al¬ 
though whhout 
the knowleitgc 
or cons^-nt ol 
the ma ttr) 
might be 
coupled vrllh 
the service 
under the last 
•:ontiact, and 
that the pauper 
'hereby gained 
t settlement. 


The King The Inhabitants of Dawlish. 

^ PON an appeal against an order of two justices by 
which Ruih Hookway was removed from the pa¬ 
rish of Clyst Honilon, in the county of Deooftt to the 
parish of Dawlish in the same county. The sessions 
confirmed the order, subject to the opinion of this Court 
on a case which stated in substance as follows: 

The pauper by indenture dated Sepimier 3. 1804, 
was bound apprentice by the parish officers of Broad- 
hembwry to Robert Pearcy of that place till she should 
attain the age of twenty-one, whilst under this indenture 
she served John Blackmore, with Pearcy\ express con¬ 
sent, for two years in the parish of Dawlish^ after which 
in Mayy 1812, she hired herself as a yearly servant to 
Mrs. Bryant of the parish of Clyst Haniton for 4?. a 
year._ In the September following the indentures ex¬ 
pired. At the end of her year, the pauper again hired 
for another year to Mrs. Bryanty and served ten months 
under this last hiring. There w’as no interruption be. 
tween the two services. The first year’s service witit 
Mrs. Bryant was without the knowledge and consent 
of Pearcy the master. 

Moorcy in support of the order of sessions, contended 
that no settlement had been gained in Clyst Honiton by 
the hiring and service. The first hiring to Mrs. Bryant 
was in Mayy 1812, at which time the apprenticeship 
was still in existence, consequently no settlement could 
be gained under that contract, then after the expiration 
of the apprenticeship there is a fresh hiring under 

whicii 



IN THE Fifty-eighth Year of GEORGE lit. 

which the pauper only served ten months, and though 
part of the first year’s service was subsequent to the ex¬ 
piration of the indenture, that cannot be coupled with 
the service under the last hiring, because the first con¬ 
tract was made at a time when the party w'as incapable 
of contracting. A service under no contract may un¬ 
doubtedly be coupled with a service under a yearly 
liiripg; but this is a case distinguishable from tlxit, for 
here the first service is under an unlawful contract. 

Lord Ellenborough C. J. If this were res Integra, 
there might be some difficulty in admitting the prin¬ 
ciple that a service without a contract might be coupled 
with service under one, so as to gain a settlement; but 
that haring been decided, this case ranges itself under 
the same class. Here, after September^ 1812, when the 
incapacity ceased, the pauper became a regular servant 
to Mrs. Bryant, There is no interruption in tliat ser¬ 
vice, and she continued there above a year after that 
time: she therefore gained a settlement at Cbjsf 
Honiton. 

Bayley J. concurred. 

Abbott J. The first contract was either valid or 
void; if valid, then there is a good hiring and a good 
service; if void, then the first year’s service will be a 
service under no contract at all, which, according to 
tlie argument, it is admitted may be coupled with the 
service under the second hiring. In either case the 
settlement is at Clyst Honiton, 

VoL. 1, IJ Hoi.F.oyn 
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’I'he statute 
£liz. c. .T. 
which piohibit* 
the compound* 
ing; of any 
ortence upon 
colour or pre¬ 
tence of pro- 
or without 
process, upon 
colour ot any 
otTence against 
any ptnal law, 
dot* not ^pp!y 
to otTci-.ci-s cog¬ 
nizable only 
before magis*.. 
trates; and an . 
iiidictnient 
compennding 
such ah > 

was holdilin!;:biid^ 

in arreie of 
judgment. 


lioLUOYD J. concurred. 

Order of Sessions quashed. 

Ttincrvd was to have arguetl against the order of 
Sessions. 


The King, on the Prosocution of James Howe, 
against Francis Crisr and Others. 

JNDICTMENT states, that one James Htmc being 
a vender of coals, did use certain sacks, to wit, 
eleven sacks for carrying and delivering coals within 
such part of the tx)imty of Surrej/ as is situate within 
twenty-five miles of the Royal Rxchange^ which sacks 
did not respectively' measure in tlie insides thereof 
four feet and two inches in length by two feet and one 
inch in breadth, and were respectively of less Icngtii 
and breadth, that is to say, two inches deficient in 
length, and cnc inch deficient in breadth, the said 
sacks measuring in die insitlcs thereof respectively 
only four feet in length by two fwt in breadth, con- 
" trary to the statute made in die 47 (i. 3. intiticd 
** an act lor rep<»iling the several acts for regulating 
the vending, and delivery of coals within the cities of 
London and Ucsiihinster and liberties thereof, and in 
parts of the counties of Middlesex^ Surrey, Kent, and 
Essex, and lor making lN?tter provision for the same 
whereby and by force of the statute, the said James 
H<mc, forfeited and became liable to pay, for every of 
the said sacks so deficient in length and breadth us 
aforesaid, any sum not exceeding forty shillings nor 
less than twenty shillings. The indictment then 

14 charged 
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charged that defendants well knowing the pr^iseSf 
&C. without process did take and receive from the said 
James Home a reward for their own use, (that is to 
say) forty Bank tokens of the value of 6/. and two 
Bank notes for the payment of \l. each, and of the 
value of 2/., and thereby did make composition with 
the said James Mffioe, for tlie said matter of offence so 
committed by him, which compounding was done 
without the order or consent of any of his Majesty’s 
Courts at IVestminster, and without any lawful autho¬ 
rity whatsoever. In contempt, &c. against the form 
of the statute, -&c. Plea, not guilt3'. At the trial 
before Lord FAlmhormi^h C. .T. at the last assizes for 
the county of Surrey^ the defendant was convictecl. 

A rule was obtained in Michaelmas term Iw KturjdijSy 
for arresting the judgment; on the ground that the 
offence committed by Hica'Cy being cognizable only 
before a magistrate, the compounding of it by the 
defendant was not within the 18 Eliz. c. 5., that statute 
lieing restricted to the compounding of offences cog¬ 
nizable before the superior courts. 


28S 
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Gurnaj and Jessopp now shewed cause. The words* 
of the 4th section of the slat. Elh. are sufficient!}' large 
to comprehend every species of offence which might 
be the subject of composition. Bj* that section, 
** all persons offending in the making df composition, 
or who shall, by reason of any iiialter of offence 
against am/ jmial laic make 0113’ composition, or 
take any reward, shall be suliject to the penalties 
thereby inflicted.” At the time of passing this act, 
many such offences were determinable by justices of 
♦he peace; as for instance b}' the n //. 7. f.4. the 

I' 


nsine 
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nnng irf fiilsc weight «nil measures is made nn offence 
cognizable by two magistrates, so also the 11 //.7. c. 15. 
33 H.8. r.6., and 5 Eliz. c. 15. confer upon magis¬ 
trates a summary jurisdiction, respect to the 

several offences thereby respectively prohibitetl. Xht 
Jeijislaturc tlierelbre it is obvious might have had tliese 
summary jurisdictions in their contemplation at the 
time of passing the 18 Eliz. r. 5., and Pit’s case (a) is 
an express authority to shew that that statute com¬ 
prehends offences created by subscciuciit acts of par¬ 
liament. The object of the legislature by that law, 
was to render the punishment of crimes more certain, 
and this will equally apply to offences cognizable before 
justices as to those which are cognizable before superior 
jurisdictions. The offence therefore charged in this in¬ 
dictment, is both within the words and the polity' of the 
act. In the iv/«g v. Southertou \^b) this court seemed to 
be of opinion, that such a case would fall within the 
statute, altliuugh the point was there wot exjtressly 
dccideil. 

^ Kntfivhjs, contra. 'I'iicrc Is no instance of a procectl- 
ing under this statute for the compounding of any oi- 
fence cognizable only before magistrates, and that of 
itself affords a strong argument to shew that such an 
offence does not fall within the statute. The 3d section 
prohibits an informer or plaintiff from compounding 
until after answer made in court unto the information 
in that behalf exhibited, nor after answer, but by leavi 
of the court in which the suit shall be depending; the 
legislature therefore contemplated that the information 
or suit should be depending in some court, and where 

(a) Hutton's X. {b) 6 Last, 140, 

the 
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the word cowrts is used generally, it must be taken to 
mean the king’s courts at Westminster. Gregorys 
case, (a) It could only be intended to comprehend in 
this statute offences tifere cognizable, and if that be so, 
this is not an offence comprehended within that statute. 
The words of the 4th section, however, are still stronger 
to shew that offences cognizable before die superior 
courts alone are within the meaning of the statute: the 
words of that section are, that “ if any persons shall 
offend in making composition contrari’ to the statute, 
or shall by colour or pretence of process, or without 
process, by reason of any offence against a penal law, 
make any composition, or take any money, reward, &c. 
without consent of some of the courts at Wc^numter^ 
that then,” &c. That section clearly points to a case 
which might be the subject of process. In Bl^ckamore*s 
case {b) it is said, that the term process is taken in 
law in two signiffcations; in one largely, and in the 
other strictly; and in the larger sense it is taken for all 
the proceedings in all real and personal actions, and ia 
all criminal and common pleas; and in the strictest 
sense for the proceedings after original upon the plea'? 
roll before judgment.” In neither of these senses can ' 
it apply to a proceeding before magistrates. Now as 
the offence of which Hawe was guilty was one which 
subjected him only to a penalty recoverable before a 
single magistrate, it was not the subject process; mid 
the defendants, by making composition for it, have not 
offended against the provisions of 18 Eiiz. c. 5. 


285 

1818 . 


The Kino 
agaMt 
C'aisr. 


Lord EtLENUoROUGU C. J. It seems to me iipon a 
view of this statute, which in its consequences is most 


(d) 6 Hep. to. 


U 3 


{i) 8 JRep. 3 * 3 . 


penal. 
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IdlS. penal) that the judgment must be arrestcti. There is 
no instance of an application to this Court, or to a 
angle Judge, for leave to roni|H}iiiul in a case wlicrc 
the proceeding originally coiiiiAeiictHi before a ma¬ 
gistrate: at least I never knew of its having bcCTi 
made. 'I'lie three first sections apply cniphatically, 
and the fourth by fair iiiteiidiiienl to pnx'eetlingii 
before the superior courts at 'J'he third 

section jirohibits the iniornier from coinjtouiidiiig but 
by the order or etuiseiit of the (^oiirt in wliieh the in- 
iormation or suit is depemliiig," and the fourth section 
punislies ** aJi\ jutmuis who s!i:dl by tokutr i»r jnvieiiec 
of]>roces>, or without process, upon eolimr or pretence 
of any matter <»1 oiTenee agaitisl :my penal law, make 
any composition, or taki- any im>ne\, &c. without order 
or consent of some of his majesty’s courts at IVcstmin- 
iicr.” Now the order or consent of the Court, must be 
of that court out of which the jirocess has issucil, anti 
the w'ords colour or pretence ol’j>rocess, must relate to 
a case where process might issue and be depending. In 
the present case, however, there can be no process de¬ 
pending: for the word process has a dennitc meaning 
annexed to it, and does not apply to cases cognizable 
only before a niagistralc. 'riic word comptjsi/io/i, used 
in the fourth section, must also mean stieli coni})Os:tion 
as might be lawfully nitule by the consent of the sujie- 
rior court, in which process might then be depending. 
There is not any instance of a ]iroceeding founded 
upon the statute lor cornjiounding an offence cognizable 
only before a justice of the peace; iuul that, consider¬ 
ing the length of time that lias elapsed, is a strong 
corroborative argument to shew that such a case docs 
not fall withiii its meaning. Jn JUu v. Soui/urton there 


are 
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are expressions used obiter by some of the Judges idiich 
would seem to countenance the present form of in¬ 
dictment. But the attention of the Court in that case 
was not particularly directed to this point. Upon the 
whole, 1 am of opinion tliat all tlie four sections re¬ 
late to offices cognizable before the superior Courts, 
and not to those cognizable only before a single 
magistrate. 
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Bavley J. 1 think that the true construction of this 
statute is to restrain the operation of tlic fourtli section 
to cases cognizable in the superior courts. It appears, 
from the instances mentioned in the argument, that this 
summary jurisdiction of magistrates existed at the time of 
passing the act. If it had been intended to comprehend 
within the act the compounding of offences cognizable 
only before this jurisdiction, I think the legislature 
would have used express words for that purpose. The 
words they have used seem to me to apply to the supe¬ 
rior courts : u case, however, where the magistrate and 
the superior courts iiad a concurrent jurisdiction would 
be within the act. The exception in the fourth section 
** of the clerks of the court” evidently alludes to the 
courts mentioned in the other sections, which are the 
superior courts. Then follow the words “ colour or 
pretence of process:” that must mean colour or pretence 
of writs of the superior courts; and the words “ with¬ 
out process upon colour or pretence of any mutter or 
offence against any penal law,” apply to cases where 
the party might have the option of proceciling before 
the superior Court. 1 am, therefore, of opinion that 
this case does not fall within the meaning of the ibiirth 

U 4 section 
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j[g]g. section ^ the act of piurliamciit; and consequently that 

. the judgment must be arrested. 

The Kins 
egaitut 

Crisp. Abboit J. 1 am also of opinion, that the foiirtii 

section of this statute does not apply to a case jir(ise> 
cutabJe only before a justice of the peace. The first seC' 
tiou, which speaks of tlie informer’s exhibiting his suit 
in person, anil pursuing it liinisclf or attorney in 
court, evidently does not apply to cases cogniztible be¬ 
fore ma<;istrates only. The second section in terms 
applies to the courts at Westminster. The third to 
courts generally ; and for the purpose of this case it is 
not necessary to >ay whether it applies to the courts at 
Westminster alone or not. It is sufficient that it must 
apply to some court. Then comes the fourth section, 
which is supposed to sanction this indictment. The 
words at the commencement, “ J f any person,” 8cc. are 
general, but the words which follow’ qualify them: for 
colour or pretence of process apply only to proceedings 
in courts, and not before magistrates. Then the section 
goes on to state, that composition is not to be made 
without order or consent of the courts dt Westminster. 
Now it would be so extraordinary to say, that tliese 
courts were to be applied to for their consent to com¬ 
pound cases before magistrale.s that unless the plain and 
unequivocal words of the statute required it, 1 cannot 
think that such is the true construction of the act. 

Holroyd j. I am of the same opinion. I think it 
by no means improbable, that when the. legislature 
passed this act, by which penalties so severe were im- ■ 
posed, they should choose to confine its operation to 
courts, and not to extend it to cases cognizable only be- 

I 3 fore 
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tore magistrates. It is clear from the words of the 
third section, which speaks of informers or plaintifl% 
that only suits in ccmrts were there contemplated. The 
fourth section in*its commencement extends to all pcr> 
sons, but afterwards is conGned to cases where the order 
or consent of the courts at Westminster may be given: 
and the words “ colour or pretence of process,** and 
without pnxress,” shew that the cases comprehended 
in this section must bo those where process could be 
issued. We cannot therefore extend the act beyi^d 
the intention of the legislature, or construe it so as to 
include ofiences cognizable only before m^strates in 
their summary jurisdiction. 

Rule absolute for arresting the judgment. 
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The King against The Company of Proprietors 
of tl ' jRAND Junction Canal. 


Saturdajt 

31st 


Company of Proprietors of the Grand Junction 
Canali appealed to the general quarter sessions of 
the peace for the county of Hertford^ against a rate 
made on the 6th of June last, for the relief of the poor 
of the jiavish of Hemel Hempstead. The court of 
quarter sessions conGrmed the rate subject to the opinion 
of the Court of King’s Bench, on the following case. 


A canal act 
directed that 
the company 
should be rated 
for all lands and 
buildings in tht. 
same propor¬ 
tion as other 
lands and build¬ 
ings lying neai 
the same, and 
us the same 


The company arc by the said rate, rated « for their able if 

canal” at the sum of 1250^. The canal occupies 

eleven acres and a half of land, extending two miles 'iduak in their 

natural capa¬ 
city ; and a 

subsequent .ici directed that all latcs and assessments upon the personal estate of the 
company should he assessed in every parish in proportion to the length of the canal in 
such parish: Held that the company were liable to be rated fur their lands, &c. only at 
the same value as other adjacent lands,yand not according to the improved value derived 
from the land being used for the purposes of the canah 


and 
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aiid a half in length in the said parish. Tlie annual value 
of tlic land l>'ing near the canal in the said {larish, is 2/. 
jicr acre. This cast; depends on the construction of sta¬ 
tute 34 G. 3. r. 24. s. 19. and 36 G.3. c.25. s.7. The 
question for the opinion of the Court of King^s Bench 
is, whether the land used for the canal is to be assessed 
at the same rate as the adjacent lands, or whether the 
profits derived from the tolls arc to be included in its 
rateable value. If the Court of King’s Bench arc of 
ofNipion that the land so used is to be asscsscK.! at the 
same rate as the adjacent lands, then the rate is to be 
amended by inserting the sum of 22/. loj;. instead of 
1250/. otherwise the rate to stand. I'lic following 
w'crc the sections of the acts of parliament referred to 
in the case. 34 G. 3. (7.24. s. 19., and be it further 
enacted, that the said coinpaii}' of proprietors shall from 
time to time be rated to all parliamentary anil parochial 
taxes and assessment's, for, and in respect of the lands and 
grounds already purchased or taken, or to be purchoscfl 
or taken, and all w'arehouses or other buildings to be 
erected bj' the said company of proprietors in pursu¬ 
ance of the said recited act and this act, in the pro¬ 
portion as other lands, grounds, and buildings, lying 
near the same, arc or shall be rateil, and as the same 
lands, grounds, and buildings, so purchaseil or taken, 
or to be purchased or taken and erected, would be 
rateable in case the suinc were the property of indivi¬ 
duals in their itatural capacity. 36 G. 3. c, 25. 5. 7. 
And be it further enacted, tliat all parochial rates and 
assessments, which shall or may at any time be laid, 
assessed, or imposed upon the rates and personal estate 
of the said company of proprietors, shall be laid, 
asscsscil, or imposed, in each parish, township, hamlet. 


or 
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or place respectively, in proportion to the length of 
the said C£HiaI and cuts respectively in such respective 
parish, township, hamlet, or place, and not otherwise. 

Gto'tiofy D. PoUucIcy and Trollope in support of the 
order of sessions. I'his question depends on the con¬ 
struction which the Court shall think right to give to 
34 G. 3. c. 24. s. 19. and 36 G. 3. c. 25. s, 7. And this 
case is mainly distinguishable from Mex v. St. Mary's 
Lciccsta-. (a) The words of the clause there, on wWch 
the Court relied were, “ that in respect of the lands to 
be purchased for the use of the undertaking, the proprie¬ 
tors shall pay all parochial rates proportionably with 
other lands in the parishes where the same shall be 
situate, the same to be considered as land after the 
same shall be cut, and to be estimated according to the 
mean value of the lands lying on each side thereof.” So 
that it appears the very words of the act there directed, 
tliat the canal should be considered as land, and being 
laud that its value should be estimated in the particular 
mode Uierc prescribed. But here the words are very 
ilidcrent. The company by 34 G. 3. c. 24. .s-. 19. are 
to be rated for their lands, itc. /'« t/ic same proportion 
as other lands, &c. lying iu‘ar the same would be rated, 
mid as the same would lu' rateable in case they were 
the property of individuals in their natural capacity. 
This docs not fix the mode of valuing them. It docs 
not say they arc to be <-onsidercd us land and estimated 
in a particular mode. Let us suppose those other lands 
in the parish were rated at two-thirds or three- 
fourths of the rack rent, and that two shillings or 
three shillings in the pound were collected from 
them, then if the lands, &c. in the possession of the 
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con»pany were rated in like manner, and similar 
sums collected from tlicni, that would Tulfil tke 
former part of the clause perfectly well. Anti the 
latter part of the same clause which says, that the 
lands sliall be rateable in same manner as they would 
be in case they were the jiropcrty of individuals hi 
ihcir natural capacity, can only be complied with by 
rating the company at the improved value. Land wlten 
in the hands of individuals, is always ratetl according 
to its improved value. And the improved value of the 
land here is the value of the tolls. So that on 34 G. 3. 
r. 24. s. 19. alone, a strong argument may be raised. 
But granting that a doubt may arise on this act taken 
by itself; that is removed by 36 G. 3. c. 25. s. 7. That 
clause directs the rates to bo levied in proportion to 
the length of the canal in each respective parish. 
Now this must have reference to the tolls. Formerly 
the tolls were rated wholly where they were received. 
Tlie object of this clause was to ilistributc them ratc- 
ably over the w'hole line of the canal. I’hc act it is to 
be observed passed before the decision of Jf. v. Xichol- 
son (a), which detc-rinined that tolls were not rateable 
eo nomine. The case must be fonsiderc*d as if these 
two clauses had been consolidated and formed but one 
enactment. Then it would be plain that the legislature 
contemplated the making these tolls subservient to 
the poor’s rate. And the practice since the act lias 
been consistent with this. For the company have 
uniformly submitted to the payment up to the present 
time. 


Lord Ellenbokough C. J. It is not necessary to 
hear the other side. It appears to me that the two 


(a) \%E<iiU 
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acts were made for distinct purposes. The first act 
directs, that the compony shall be rated for and in 
respect of their lands in the same proportion as other 
lands near the same, and as the same would be rate* 
able in case they were Uie property of individuals in 
their natural capacity, by which I understand that they 
are to be rated as other lands would be supposing them 
not to be applied to the purposes of the canal, but to 
have remained in the hands of individual farmers for 
the ordinary purposes of agriculture, and not possessing 
any artificial value. Then comes the second act, 
which provides how the company are to be rated in 
the different parishes through which their canal runs. 
By the 7th section, all rates are to be levied in pro¬ 
portion to the length of the canal in each parish. 
That act therefore only directs and regulates the divi¬ 
sion between the parishes. Construing therefore the 
34 G. 3. c. 24. s. 19. by itself, it is perfectly intelligible^ 
and directs tiic land to be rated according to its natural 
and not its artificial value. The 36 G. 3. c. 25. s. 7. 
merely regulates tlie proportions of the rates where 
there are more parishes than one. In this view of the 
two acts they are not contradictory to each other, and 
the plain and obvious conclusion from them both is, 
that the company arc not liable to the present rate. 
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Bayley J. The company in this case, are only 
rateable under 43 JSliz. as ocupiers of lands, tenements, 
and hereditaments. The first act prescribes a plain mode 
of rating; it imposes a rate not according to thfe improved 
value of the land created by the tolls, but accortling 
to its value when first taken for the purposes of the canal. 
If this were not so, there art* words in ihi;- act *luch 
could not have.found a place there. l'h<; lands are 
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to be rated as other lands lying near the saiiH-y iK>t in 
the same {larish bnt near; so as to give the iiieiiii value 
of the adjacent lands. It has been argued, that the 
legislature only nicuint to regulate (he proportion in 
which the canal was to be rated to the other lands ad> 
Jacent, as for instance, that if those lands were charged 
at three-fourths of their rack rent, then the canal also 
vras to be threo-foiirtlis of its value, anil so on in any 
other case. Now it would have Ixvu ijiiite useless to 
have introduced a special provision to that eflect; 
for in all cases that mode must be ndopliHl. The 
legislature therefore could not have had that meaning 
in framing the clause. It does iu>t, however, stop 
there, hut directs that the land is to be rated as it 
would he if the property of individuals in their natural 
capacity. That is to be construed thus, that the land 
is to lie rated as if it had never been aj'jpropriated to 
the canal, but had remained unappropriated in the 
hands of individuals. In that case there would be no 
improved value arising from the tolls. The second 
act only oipportions the rate between the liifferent 
parishes, and does not vary the extent of the company’s 
liability. On the whole therefore, 1 am clearly of 
opinion, that this rate cannot be supported to the 
extent claimed, :but that it must be aimmdeil by re¬ 
ducing it to the smaller sum stated in the case. 

Abbott J. 1 am also of opinion that this rule ought 
not to stand, but that it should be amcndixl by insert¬ 
ing the suih of 22l. los. This case arises out of u rate 
imposed in terms upon the canal; fur tlie company ns 
is stated in the case are rated for their canal. This 
ijucstion has been argued upon tlie construction of the 

34 
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34 G. 3. c. 25. s. 19. the language of which is perliaps 
not free from ambiguity, and which is somewhat further 
obscured by the subsequent act of 36 G. 3. c. 25. s. 7. 
I am of opinion that the true construction is that which 
has already been adopted by the Court, and the reasons 
for which have been so clearly given by my Brother 
JRayl«y, I may, however, in addition to what has already 
fallen from the Court, be permitted to observe on some 
circumstances which are in favour of that consj^uction. 
By the act the company have a power of taking land 
for reservoirs: now in that state the land is wholly unpro¬ 
ductive. If the company, notwithstanding that, are 
rated for it as land, tlierc seems good reason for the le¬ 
gislature to exempt them from paying to the full extent 
of the tolls on the other parts of the canal; for other¬ 
wise there would be this injustice done to them, that 
where there was no profit there they should still be 
rated, and where there was considerable profit there 
should be no diminution of their burthen. But se¬ 
condly, this was a scheme which might be w’holly un¬ 
productive. We have all seen, in passing through the 
country, many instances in which similar undertakings 
have failed, either from want of water or from a change 
in the circumstances of the country through which the 
proposed line of canal was to have passed, and the legis¬ 
lature, therefore, might not think it improper to insert a 
clause in a canal act, the eficct of which would be, that 
if the canal were not perfected, still the parishes should 
not be deprived of the benefit of the land which before 
that time paid rates to the poor, and that if the canal 
were perfected, then the company should l)c rated for 
it as land, at the rate at which the land was estimated 
before, when it was only subject to tillage. It is said, 

how- 
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however, that the 36 G» 3. authorizes a dificrent con* 
stmetion, but it must be recollected that that act was 
introduced when it was supposed that tolls were liable 
to be rated eo nomine, and it might be the object of the 
company to be relieved from the mode of rating then 
adopted; they might mean <40 say that the rates on the 
tolls should be paid, if })aid at all, not alone in the 
parish where they were collected, bufrateably through¬ 
out the^'hole length of the canal, ^ut 1 think that 
this act left wholly untouched the question as to the 
quantum of the rate. There is another objection to 
the rate as it at present stands; this is a rate on the 
canal, and not on the rates, duties,^and personal 
estate of the company as provided b}' the act, and 
therefore is bad in point of form: it would however, 
be still open to the diderent parish^, to impose rates 
in that amended form. But I think, that if th^ did, 
suU on the other grounds stated by the court it would not 
be possible for them ultimately to succeed. Upon the 
whole therefore, I am of opinion that neither of the 
acts referred to, have the effect of giving validity to 
the present rate. 

Order of sessions amended by reducing 
the rate from 1250/. to 22/. los. (a) 

Clarke, Copley Serjt., Eq>inasse, and Walford, vrere 
to have argued against the order of sessions. 


{a) Jltlrtyd J. was absent in the Bail Court. 
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Goodman and Others against'CiinsiE. 

J^ECLARATION staled that in Trinitif xMmt 1816, 
plaintifl^y as assignees of the estate of William 
Hw’st and 'rhomas Hursts by the judgment of this 
Court, recovered against William Chase the younger 
686/. for their damages sustained by the breachipf pro¬ 
mises and for their costs; that on the 3d 1816, 

plaintifts sued out a ca. sa. against Wm. Chase the 
younger, directed to the slicriff of Hampshire^ upon 
'whiem he ari’^lted aiui had the said Wm. Chase the 
younger in custody on i2th August^ 1816, and that in 
consideration that plaintiffs, at the request of defendant, 
would consent and agree that tlie sheriff should permit 
Wm. Chase the younger to go out of sheriff's custody,^ 
defendant undertook to put Wm. Chase the younger into 
tiio custody of the sheriff on or before Salurdap then 
next, and in default: of his doing so, that defendant 
would pay tlic costs and daiaugos for whicJi IVm. Chase 
the younger had been that day taken in execution; 
plalntiffi averred tliat they did consent that sheriff should 
permit the said Wm. Chase to go out of his custody, and 
that sheriff did accordingly permit him to go at large, 
yet defendant, not regarding, &c., did not put iVm. Chase 
the younger in the custody of the sheriff on or before 
the Saturday then next ensuing, or pay to plaintiffs the 
damages and costs for which Wm. Chase the younger had 
been taken in execution, and that JP'in. Chase the younger 
had not at any time returned into the custody of tlie 
sheriff to plaintiffs’ <lamage. Pica, general issue. 
The cause came on to be tried before AbbotL J. at the 
VoL. I. X last 


2S7 

ills. 


Where a de¬ 
fendant, taken 
on a ca. sa. Is 
disciiarged out 
of custody by 
consent of the 
plaintifT, the 
debt itself is 
extinguished; 
and, therefore, 
a prontise by a 
tliird person to 
pay that debt, 
on condition oi 
that discharge 
is an original 
promise, and 
not within the 
29 Car. 2. c. 3. 
s. 4 * 

^uxre, Whe- 
^ thcr under the 
29 C.2.C.3.S.4. 
in order to 
charge a per¬ 
son with the 
debt of another 
the considera¬ 
tion for the 
promise, as well 
as the promise 
itself, must be 
in writing: 
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last anim fot Hampshire, wken a verdict was taken fbr 
the plaindlBi for 586 /., subject to the opinion of the 
C!ourt on the following case: 

TTie pl^ntifl^ having recovered the judgment (men¬ 
tioned in the declaration) against William Chau the 
younger, sued out a ca. sa., under which he was arrested 
on the 12th August, i8i6. On his arrest he applied to 
the plaintiff’s attorney for time to get the money, and 
in the foean time to be released from custody; to which 
the plaintiff’s attorney consented, provided defendant 
(the father of the said JVm. Chase the younger) would 
sign a written paper, which Was delivere^^ John Hand¬ 
ley, the sheriff’s officer, to be taken to the defendant for 
that purpose. Immediately on receiving that paper, 
Handleif having the said Wm. Chase the younger still in 
his custody, waited on the defendant, who knew him to 
‘be a sheriff’s officer, and delivered the paper to the de¬ 
fendant, having first read it over to him in the presence 
of Wm, Chase the younger, and having at the spme time 
informed the defendant that Wm. Chase the younger 
was in his custody, and that the plaintiff’s attorney was 
ready to let the said Wm. Chase the younger out of his 
custody if the defendant would sign that paper; upon 
which the said defendant read the paper over, and 
signed it: the contents of the paper were as follow, viz. 
** I do hereby undertake and agree to put the above 
defendant into the custody of the sheriff of Hanqpshire 
on or before Saturday next, and in default of my doing 
so I undertake to pay the damages and costs for which 
the said defendant has been this day taken in execution 
by the said sheriff at the suit of the above-named plain¬ 
tiffs.” Dated, &c. The paper so signed was returned 
by Handley to the plaintiff’s attorney, by whose consent 

5 the 
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the said Tfhi. dose the younger was thereupon. 
charged out of custody: he did not however return 
into the custody of the sheriff on or before the Saturdc^ 
neat after the date of the said written paper^l, nor hath 
the 6 S 61 ., nor any part thercoi^ been paid. The said - 
fVm. Chase the younger did however on the 6th Novem¬ 
ber, on which day the ca. sa. was returnable, offer the 
plaintiff’s attorney to return into custody in discharge 
of the defendant’s agreement, but the plaintiff's attor¬ 
ney refused to discharge the defendant from his agree¬ 
ment on those terms, and he on the same day offered 
to surrender himself to the under-shcrifi^ ivho refused 
to recrive hini. 

This case was twice jirgued; first, iu Michaelmas 
term, by Moore for the plaintifl^ and Minchin for the 
defendant; and now in this term by Gaselee for the 
plainti£^ and Bayly for the defendant. 

Moore in the first argument made two points; first, 
that it was not necessary that any consideration should 
appear on the face of the paper-writing in this case; 
secondly, that if it wore necessary, it did sufficiently 
appear. On the first point he admitted that Wain v. 
Warlters (a) was a direct authority against him, but he 
contended that that decision ought to be overruled, and 
for this purpose he cited Pillans v. Van Mit rop {b), Mor¬ 
ris V. Stacey (c), Ex parte Minett{d), Ex parte Gardom{e), 
and Lyon v. Lamb. (/) The word agreement is not 
used in ^9 Car. 2. c. 3. s. 4. in its accurate legal sense, 
but in a popular sense. \Abhott J. Suppose a pro- 

(fl) s Eaa,%Q. (b) 3 A-irr. 1663. 

(0 i HtU N. P.tsi. (<0 I4^CJ.I90. 

(f) *5 ft* s86. ( /) Eeii's Law of Merc. Gttar. *39. 

X 'J inissory 
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missoiy.aote in these words, ** 1 hereby agree to pay the 
bearer 20/.” would not that be a good negotiable m.— 
curity, and available in law ?] As to tlic sectuid point, 
the consideration docs sufficiently appear liere. I'or it 
.:ap})enrs i'roni the ngrecnieiit that 67 iose junior was then 
in custody, and the deiendnnt agrees to return him into 
custody, or pay the dtbt. It l(>iio\vs, tlicrelorc, that he 
must ill the interval be liberated, and that will be a 
sufficient consideration. 


Mnichittf contra, contended first, that the slicrifl’’s 
officers, by carrying Chase junior to the defendant's 
house instead of taking him directly to prison, had per¬ 
mitted an escape. If so the debt was discharged, and 
the plaintiff had his remedy against the sheriffi Then 
there was no consideration at all for the defendant’s 
promise, and in support of this he cited Benton v. Std- 
ton. (a) \Baylnf J. The plaintiffs’ attorney went with 
them to the defendant’s house. That would have been 
an answer to the action for the escnpe.j On the other 
point he relied on JVain v. H arltcrs, The cases cited 
from the Chancery reports merely contained dicta of the 
Lord Chancellor relative ta that case, but were not de¬ 
cisions upon the point. He then cited Batrell v. Trus- 
sell, (b) 

Lord Lllen'bouougu C. J. It would be very de¬ 
sirable to have a fuller examination made into the deci¬ 
sions on the other side of the hall where these cases 
more frequently occur than here, in order tha^^ we may 
more clearly ascertain what the practice is there: the 
Court therefore orders a second argument. 

(a) iSiS. (i'j 4 • A ;!, It . III. 

\\ lien 
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sot 


When the case was called on the second time» the 1818. 
Court said that it was unnecessary to hear Gaselee on _ 
the case of Wain v. Warlters, inasmuch as it appeared agmmt 
to them that the plaintiff^ by agreeing to let Chase 
junior out of custody, had entirely discharged the debt 
as to him t and then the case would be, that the defend¬ 
ant promised to pay a certain sum of money, in consi¬ 
deration of the debt between the plaintiff and Chase 
junior being put an end to: which being a detriment to 
the plaintiff would be a good consideration for an ori¬ 
ginal promise, and take the question entirely out of 
the statute of frauds. They then called on the other 
■dde. 

Baylt/, contra, contended, first, that here there was a 
previous escape. The sheriff's officer, instead of taking 
Chase junior to prison, took him to the defendant’s 
house, and this was with the consent of the plaintiff’s 
attorney. The debt therefore was discharged before 
the promise of the defendant was made. There was 
then no consideration for it, Benton v. Suttcni (a), 
Bavenscrqft v. Eyles (b). Com. Dig. tit. Escape. C. 

'i^Baylcy J. Does the case state that the sheriS‘’s officer 
took Chase junior to any place where he ought not to 
have gone? It is even quite consistent with what ap¬ 
pears there, that the defendant might have been in 
another room in the lock-up house, and the sheriff’s 
officer have taken C/mst junior into that room. Lord 
EUenborough C. J. It does not appear that the sheriff's 
officer took Chase junior one inch out of his way to the 
prison.] Then as to the point suggested by the 

(d) 1 Bos. & Pull. 24. {b) a IPils. £94>. 

X 3 Court, 



302 

1818. 

Goobmah 

fgtilut 

Cbask. 


tASES IN HILARY TERM 

Court, this case is distinguishable WUliam^ v. 

JLcjW'. (a) In that case A^m 3, says, that the goods 
were the debtor: and that if the promise there had 
been to pay the debt of Taylor^ it would have been 
within tlie statute. But here there are no goods or 
other funds liable, but Chase junior alone. The debt Is 
not wholly at an end by the discharge, but is for 
some purposes considered as still subsisting in law. 
As where there are more defendants than one, the dis¬ 
charge of one would not prevent the other from being 
taken by a ca. sa. unless the debt had been satisfied. 
Bro. Aby. Kvcciif ions{Jb)i Robinson v. Cleyfon{c)t Crawlei/ 
V. X^ydgeat {d), i Roll. Abr.{e) Abbott 3. Have you 
any instance of the effect produced on a co-defendant, 
where tlie party first taken on a ca. sa. is discharged 
by consent of the plaintiff? In the case of Robinson v. 
Cleyton, the t^cape was not with the plaintiff’s consent. 
The words in the 4th section of the statute of frauds 
have always been construetl to mean, that the person 
for whose debt the collateral promise is made must 
still remain himself liable for the debt. But here 
C^ase junior was discharged from the debt. Bayley J. 
It has been decided, that if there be a joint execution 
against two, and one of them be taken on a ca. sa., 
and he be discharged upon terms; then although he does 
not perform the conditions, still you cannot take the 
other afterwards in execution. If as in the case cited 
from Cro. Car. the party has wrongfully and without 
the plaintiff^’s assent withdrawn hinttelf^ the plaintiff’s 
right may revive. But here the plaintiff by his con¬ 
sent to the discharge has released the whole debt. 


^*) Ciw Gar, S 40 . 

ard 


(a) 3 Burr. 1887. 
Id) Cro. Joe. 338. 


(6) PI. 8. 
(<•; p . 896. 
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and cannot aftorwards proceed against Ckase junior. 
HatroydS. llie cases of Cohen ▼. Cunnir^ham and 
Another {a)t Blackburn ▼. Stupart{b)i and Whitacres 
y* Hamkinson (c), are directly in point, and establish 
that the debt of Chase jiinior to the plaintiff was put an 
end to by the discharge in this case.] 




1818. 

i 
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Lord Eixenborough C. J. By the discharge of 
junior with the plaintiff’s consent, the debt as 
between those two persons was satisfied. No case can 
be cited in which such a discharge has not been held 
quite sufficient. Then if so, the promise by the ,de- 
fendant here is not a collateral but an ori^nal promise, 
for which the consideration is the discharge of the debt 
as between the plaintiff and Chase junior. That b^g 
so, it becomes wholly unnecessary to consider the ques¬ 
tion arising out of the construction of the fourth section 
of the statute of frauds. 

Judgment for the Plaintifil 
(«) ST.P. 113. { b ) 2£«j 7, *43. (f) Cn . Car .' JS - 


Hanson cigaimt Stevenson and Mills, As* Hiusdtty, 
signees of Ledger, a Bankrupt. * 

OVEN ANT for rent, &c. brought against defend- when the as- 
ants as assignees of a lease of premises (therein bankrupt enter 
described) granted^to Henry Ledger before his bank- ofhis 

ruptcy. Flea, 1 st, nonest factum; 2 d, that all the estate, 
right, title; interest, term of years then to come, and un- 

covenanu in 

the lease, although the bankrupt’s elTects were upon those premises, and the astignees 
deUstied iq> the'keys immediately after the efliects were sold. 

X 4 


expired 
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expired property, claim, and demand, of the *aid Henrp 
Ledger^^of, in, and to the said demised premises with 
the appurtenances, by assignment thereof made, did not 
I^ally come to and vest in the defendants. Upon these 
plc.'is isssucs were^oined, and the cause was tried before 
Lord EUenborougk J. at the summc#iS'7/tr^ assizes, 
1815, when a verdict was found for the plaiiitifl^ subject 
to the opinion of the Court on the following case: 

On the 21 St January^ >813, plaintifT demised the pre¬ 
mises mentioned in the declaration to Ledger^ the bank¬ 
rupt, fur the term, and upon the covenants stated in 
tho^lease, and he took possession of the premises, and 
tlicrc carried on his business of a d^'cr and buckram 
stifiTiier. On the 29th . 7 ro/r, 1814, a commission of 
bankruptcy issued against Ledger^ and on the 19th Jultf^ 
the defendants w'cre chosen his assignees, and the usual 
assignment was then made by the commissioners, and a 
counterpart of such assignment duly executed by the 
defondants as assignees. Before the bankruptcy James 
JJdc/icr the bankrupt's foreman resided uj)OiJ, and had 
the care of the premises and machiner\’. The defend¬ 
ants took Itossession of tlie premi:-cs us nsugnees, and 
the defendant Sii"t:aison came upon them anil gave di¬ 
rections. Bdchcr continued to reside there as before, and 
was employed, and during the latter part of the time 
paid by the a«^signees for his trouble. In July and Au- 
gust the lease, fixtui’cs, and stock of drugs were repeat¬ 
edly advertised for >ale b}-^ private contract, with refer¬ 
ence to defendant Slcvensony and t||e solicitors to the 
commission; and offers were made for the premises 
to the assignees, but rejected, and they contmued to 
keep the premises. I'he lease was also put up to sale 
by public auction by defendants as assignees on the 

8 17th 
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17th i8i4» when there was no real bidder. 

On the tfth Marekf 1815) the lease, fixtures, and stock 
of drugs were advertised, and put up for sale by public 
auction by order of the defendants, t^ be sold upon the 
premises. At this sale the m^hinery, stock, apd 
utensils were lf!Hd, but not the Irase, the premises in 
the particulars of both sales were described as being put 
up to sale by order of the assigness, with liberty to view 
the same on applying to Belcher on the premises, and 
also with a reference for particulars to the solicitors 
under the commission, and to the auctioneers; and 
amongst other conditions of that sale, the lots wer#'re¬ 
quired to bo cleaved away in four days at the buyers’ 
expcnce, who were to make goo<l all tiling or other 
damage to the buildings, pavements, &c. that might be 
occasioned by the taking clown or removal of the lots, 
and any persons suffering their lots to remain upon the 
premises after the i ith March were to be deemed tres¬ 
passers. The plaintiff received half a year’s rent (due 
Christmas^ 1814,) from the defendants, out of the . 
bankrupt’s effects. After the removal of the property, 

•C' * 

on the 27tli of March, the keys were by order of defend¬ 
ants taken to the house of the plaintiff, and left there 
in his absence, but on his return home he refused to 
accept them and sent the defendants a written notice to 
tliat effect. At the time of bringing the action the 
quarter’s rent, which became due oX. Ladif-day, 1815, 
was in arrear. The Ciuestion for the opinion of the 
Court was, whethU the plaiittiff was entitled to recover. 
If die Court should be of opinion that he w'as, the ver¬ 
dict was to stand, otherwise a nonsuit to be entered. 
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Gm^ for the defendant. The question in Uiis case 
wh^ifer the defendants have ever so token to these 
premises as to make themselves liable to the covenants 
in the lease: and .although it be stated that they took 
possession, stiil that act must be taken conjointly with 
the other circumstance in the case. The effects of the 


bankrupt were upion the premises, and the assignees 
could not possess themselves of the one without the 
other. The act of putting up the bankrupt’s interest in 
the lease to sale, is not of itself sulBcient to make the 
assignees liable. Turner v. Richardson, (a) The aa- 
sigdees in this instance appear to have taken possession 
with the view alone of possessing themselves of the 
bankrupt’s goods, and of ascertaining whether his inte¬ 
rest in the lease were beneficial or not; and after the re¬ 
moval of tlie goods, and the lease had appeared to be 
unproductive, they returned the key of the premises to 
the plaintiff*. In Wheeler v. Bramah (6) the assignees 
paid rent; and the bankruptcy there occurred in March, * 
1810: the bankrupt’s effects were sold 011 the premises 
in May, 1811, and the lease then put up to sale, but 
not sold, and the assignees did not return the key of 
the premises till September; yet it was held that they 
were liable, although they even continued in possession 
of the premises for a year and a half, and near four 
months after the sale of the bankrupt’s property; that 
case, therefore, was not so strong against the assignees 
os the present. In all the cases upon this subject the 
premises have for a time Men withlflld from the land¬ 
lord, and the consequence of deciding that the defend¬ 
ants are liable in this instance will be, that assignibs in 


(a) J35. (}) j Camfh. J40. 


future 



IN THE FiftY'Eighth Yea.k ot GEORGE III. 


fiitore can in no case take possession of the bi^krupt’s 
effects upon leasehold premises, without sulgecdng 
themselves to the payment of rent. 


1818. 


Ham SON 
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Lord Ellenborough C. J. The assignees of^a 
bankrupt are Isot bound to take what Lord Kenyon 
called a damiiosa hmreditas, viz. property of the bank* 
nipt, which so far from being valuable would be a 
charge to the creditors; but they must make their elec¬ 
tion promptly, and having once made it, they must^ 
abide by that decision. There would be great danger, 
and it would shake the bankrupt laws, if after the^Rs- 
signees have once taken possession, they should after¬ 
wards be permitted to recede from their original puipose, 
because the property may not then appear to be so pro¬ 
ductive as they at first exp^ted. Here it is stated as a 
fact that th^ have taken possession, and by that act 
unexplained they must be considered to have possessed 
themselves in virtue of the legal right conferred upon 
them by die assignment for the commissioners, viz. ns 
assignees of the term, and then they have made them- 
s^ves liable to the covenants in the lease. I know of 
no instance in which a deliberate act of taking posses¬ 
sion has been curtailed of its fuU legal effect. If tlie 
assignees had wished so to curtail it, they should have 
entered upon the premises with a protest that their en¬ 
try was not for the purp(^‘ of possessing themselves ot 
the premises as assignees, but not having done so, they 
have subjected themielves to the payment of rent. 


Bayesy J. In the case of Tttmer v. JEUchardson thc 
assignees nevmr entered upon the premises: the question 
there was^heither the putting up of the lease to sale by 

auction 
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auction was a taking possession; the Court held that it 
vas not so, it being a mode used by the assignees for 
ascertaining whether it was advisable'for them to take 
possession or no^^ Here, however, they have occupied, 
ai^ there is no act of parliament that says that the 
assignees of a bankrupt may occupy premises without 
payhig rent. 

Abbott J. I am of the same opinion. In the case 
'of Wheeler v. Bramah^ which has been cited, the as¬ 
signees never took possession of the premises at all, 
although it was agreed between them and the landlord 
that the premises should be put up to sale, to see if they 
were worth aiu’ thing. The assignees there expressly 
stated to the landlord, that thev would not take to the 

.y 

premises unless it turned out that the lease was bene¬ 
ficial. Here, however, it is stated in general and unqua¬ 
lified terms, that they entered and kept possession of the 
premises for three months, and that constitutes an essen¬ 
tial difference between the two cases. 

Holroyd J. concurred. 

Judgment for the Plaintiff. 
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^. 4 MPBELL, on a former day, had obtained a rule 
calling on the marshal to shew cause, why the de¬ 
fendant in this case should not be discharged out of 


licing at litg'e, 

'iii'icndcr. to a conimUsion suhsequently sMned, and receiver th<. protection conferred by 
- r;. a. f. 30. i. 5.: Held t)»H he may, notwithstanding, be Ktakcn and deuined in cw- 
.ody by the marshai. 


custody. 



IN THE FlPTY-EMlHTH YeaTI OP GEORGE III. 

custody) and why the marshal should not pay the costs 
of the application. The defendant in his affidavit stated, 
that a oommission of bankraptcy having issued against 
him, he -duly surrendered to it on the 2oth Januaty 

;At p 

last, and obtained from the conunissioners the pra- 
tcction from arrest given by the 5 2. c. 30. s. 5., not 

being in custody at the time when lie surrendered. 
That on the'23d he was taken into custody 

by one of the marshal’s tipstaiFs, and that being 
brought before the deputy-marshal, he was informetl^ 
by him, that he was taken on an escape warrant, and 
that the marshal on being afterwards applied to^for 
that purpose had refused to discharge him. The 
marshal in his affidavit' stated, that the defendant was 
on 26th Marchf 1817, committed to his custody in 
execution at the suit of Q. M. Turner^ and G. 11 . Tttriier, 
for 247/. I os., and on mesne process at the suit of the 
plaintiff Andei'son. That he remained in custody till 
he escaped, and that the escape vffis without the mar¬ 
shal’s consent or connivance. That afterwards, on the 
23d January^ without any warrant of a judge or ma¬ 
gistrate, but on his own authority as marshal alone, 
he apprehended him by one of his tipstaffs. And that 
defendant had not been discharged as to this action, 
nor the plaintiff’s demand therein cither wholly or in 
part satisfied. 

Marryatt shewed cauao. The defendant was not ar¬ 
rested on any escape warrant in this case; that would 
be at the suit of a creditor, and issued by a judge or 
a magistrate. But here the marshal apprehended him 
on his own authority, as a gaoler has a right to do 
where a*prisoner has escaped. The act 5 G. 2. c. 30. 
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s, $. gives no privUege to a baakrapt agabitt a lecap- 
tion by a gaoler, 'fhat act tmfy free* the baakrapt 
from all restraint, arrest, or iaiprisonroent of kie cre¬ 
ditors end the words ** any escape warrant" must 
/leA**/' fo f>capc narraniA at the suit of creditors. But 
(hero is another to this app/icatlOttf /br the act 

onfy jjives the privUvffe where the party is not in 
custody at the time of his surrender; now here he was 
in custody at the time. He was not it is true actually 
in prison, but in contemplation of law a party who 
has escaped is considered still as in the cust<idy of the 
gaoicr, w'ho may therefore take him wherever he fimls 
him. In the case of bail, the jierson bailed is not 
in the actual, though certainly in the legal custody of 
his bail. This point was expressly determined by 
Lord Eldofit assisted by Mr. Justice Le Blanc, in the 
case Bt parte Johnson, (o) 


Campbell, contr^^ contended that the words of the 
5 G. 2. e, 30. s. 5. were quite general, “ any escape 
warrant,” and were not confined to csca|)c warrants 
at the suit of creditors only. And it is not denied 
here, that the deputy-marshal informed the defendant 
that he was taken on an escape warrant. As to die 
words ** provided such bankrupt was not in custody at 
the time,” they must mean an actual custody, which 
did not exist here. In the case Ex parte Johnson, the 
privil^e was resisted on a different ground, niere 
the forty two days for surrendering had expired, and 
die principal question was^ whether the bankrupt, 
having received a pardon, and obtained an order from 
die Chancellor, giving him liberty to surrender and 


(a) i4Fa.z(t. 
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pass hii exammatioii) wm in tho same sitnation, and 
entitled to the same protection as if he bad oripnaUy 
surrendered within the fbrtj-two days. But here the 
defendant surrendered to his commistion in due time. 

Lord Ellenborough C. J. The freedom from mrests 
spoken of in the act of parliament is a freedom from 
arrests at the suit of the creditoire. It cannot therefore 
extend to a case like this. Here the party who has 
escaped is still in point of law, and for the benefit of 
the gaoler, considered to be in custody’. The words 
<« any escape w’arrant” do not touch the present case. 
The escape warrant is a remedy which the creditor 
may make use o^ but the marshal does not want it, 
for he has a right of his own authority, and on fresh 
pursuit, to take a prisoner who has escaped wherever 
he can find him. The rule must therefore be dis¬ 
charged. 

Bayley J. It would be a great injustice to the 
gaoler, if you were thus to deprive him of the benefit 
of a fresh pursuit. The case of bail clearly shews Uiat 
a person not in actual custody may still be so in con¬ 
templation of law. If the defendant here had been in 
custody when he surrendered, it is admitted that he 
would not be entitled to this privilege. And I think 
tiuit though he was actually at large at that time^ S||ll 
lie must for all legal purjioses be considered 415 having 
then been in the custody of the marshal. 

Abbott and Hol&oyd Js. concurring 

The Rule was discharged witli Costs. 
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Tlitf King against HouLuenAVE. 

yY*!' ^•(fttcashirc quarter sessions of the pence. 

hoiden jit JVi^aM on the 2olh oi'Jantiafy^ I'8l7, the 
Court made the lollotvinjr order: “ 'I'itc tlcputy-clwk 
of the peace having stuttal to this Court that Mr. Jawrtf 
the bridge-master td* the hundred of fi'esf 
Da'bjf in the said euinity, hath n ithheltl and refutscd to 
' ])ay him the ancient and accii.stoincd fee of one shilling 
in the pound u|)on the money raised for the repairs of 
bridges in the stiid himdrcd during the last year, and 
which fee is in lieu ol' all court and other fees due to 
him upon all business relating to the indictiuonts and 
prcsentiiTcnts against the said hundred for not repairing 
bridges and roads; and this Court having heard the 
claim and objections thereto, this Court doth order 
the said bridge-master forthwith to pay the amount of 
such fees to the deputy-clerk of the peace; for doing 
which this shall be the said bridge-master’s autliority.” 
This order having been removed by eertiorari into this 
court, a rule was obtained to shew cause why it should 
not be quashed. It njtpeanal from the adidavits on 
both sides, that this fee had been rer<-ivcd for a long 
period of years; and, by the presf?nt claimtint, ever 
since the year 1789, without an^'dispute. Its origin 
could not^e di.scovcrcd; but it was found cnuineratcd, 
amongst others, in an ancient parchment writing, pur¬ 
porting to be a table of fees in the office of the clerk of 
the peace; in which was this entry: ** Rolls, 1 35. 41/. 
each : except Jbr hundred bridges in Ley land and Derby, 
viho pay 12d. per pmind” The mode of collecting the 

money 



IN THF. ]<!rFTr-B 16 HYU VxAR cv GEORGE III. 

mon^ for the repuring of bridges, &c. was, by issuing 
these rolls or assessments to the high constable of the 
different hundreds, who having collected them by means 
of the petty constables in the proper proportions, paid 
the amount over to the county treasurer, after de> 
ducting in these two particular hundreds this poundage 
claimed by the clerk of the peace. Since 55 G. 3. e. 51. 
another regulation had been adopted, by which the high 
constables, having first collected the money from the 
overseei's of the poor instead of the petty constables, 
paid over the whole sum to the bridge«master, without 
making the deduction before-mentioned: and therefore 
the claim of the clerk of the peace was now made upon 
the bridge-master. Since the date of the order it ap¬ 
peared that the bridge-master, in compliance with it, 
had paid over the sum claimed to the clerk of the 
peace. 

Scarlett and J. Williams now shewed cause. The ques¬ 
tion here is as to die jurisdiction which the magistrates 
at sessions had to make this order. If it be not a good 
order under the 12 G. 2. c. 29. it cannot be sustained. 
If the bridge-master has money in his hands, received 
by him under that act, and the justices had authority 
to make this order, then the case is clearly made out. 
Now, that he had money in his hands is quite appa¬ 
rent ; for it is stated by the affidavits that he has, i^ 
compliance with the order, paid it over to the deputy- 
clerk of the peace. Then as to the form of the order. 
It directs the bridge-master to pay die money abso« 
lutely, and not out of such funds as may be in his 
hands. But this is not of any importance. If indeed 
he. hod no money in his liand^ it would be a defence 

Voi^I. Y to 
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1818 . to hiiui in case any proceedings were adopted against 

him ij^not ^frSeying the order; but it is not necessary 
The Kino . T jo - . • i 

‘fijaiBS! in a case like this to begin with a formal recitaly 

' Whereas j'ou have in your hands certain funds,’* &c. 

to make this a valid order. This very form was 

adopteil in TAe Kiii^ v. 77 /t’ InJiabitauts t>f ' Essex* {a) 

There there was not any recital of any funds being in 

the treasurer's hands, but only a simple order for him to 

pay a certain sum to the clerk oi the peace. ^Lord 

EUcnboiongh C. . 1 . I'he cpiestion as to the form of the 

order was not adverted to in that ease. Besiks this 

is an order, not on the treasurer, but on the bridge- 

master. Is there any statute which speaks of the latter 

as a subsUting oflicer, Iiaving funds in his hands? 

I'nlesslhat be so, and he be lurc'ssarily presumed to be 

full-handed, the justices must, in the order, direct him 

to pay out of the fuiul-> in his haiuis. lim/lrij J. Is 

there aiiv statute which makes the brid<'e-iiiaster the 
*• ^ 

Ute treasurer of a fund for the repair oi' briilges.^ Be¬ 
fore the 55 (Jr. 3. c. 5 1. the bridge-nuister hud no funds 
in his hands, excej^t lor the purpose of paying the work¬ 
men employed uiiiicr him, but since that act, the cus- 
*tom of raising the money for these purposes is altered. 
Now, the money is paid over by the high con¬ 
stables (who colk'ct it) directly to the bridge-mas¬ 
ter, instead of being paid first to the county trea¬ 
surer, and then issued by him to the bridge-master. 
So that now', it may be said, the bridge-master is the 
treasurer fur the bridgeni, and he may be presumed 
to have money in his hands, as ilie county trea¬ 
surer, it may be supposed, was in 2tcx v. T/ie Jnfiabit- 

. 1 7'/' ;>i. 
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ants qf Essex (fl). And though there the form of the 1818 . 
order was not expressly adverted to, fl'^uld dtardly yhe Bjko 
have escapefl the attention of the Court if it had lieen tigainst 
a fatal objection. And the act 55 G. 3. c. 143. 
seems also to rect>giiize expressly a fund in the bridge- 
master’s hands, for it authorises the payment of con¬ 
tracts out of it. Then the only remaining c|uestion is, 
srhethev the justices hail power to make an oriler to this 
effect, ’riie sum claimed by the clerk of the peace is 
in lieu of all fet*s on indietinents, j>reseiitments, traverses, 

3 cc., #hieli w«)iild be payable by the inhabitiints of these 
two particular liuiulreils. 'I'lie <iriler m:uie, is lor work 
done in the j>receding year. It does not ajipear to be 
an unreasojiable compensation, and this Court will not 
take upon itself to tax the bill oi'tlie clerk of the peace 
for that periotl. Every iiiU'iidment i.. to be made in 
favour of such an orilor. It may be ju’esumed that 
the sessions, on tine investigatitni, detenuined that this 
was a fair remuneration for the trouble of their officer 
in the preceding year. If so, then this onler would be 
good. In Thf Kiniz v. 'I'ht' hihahitauts o/' Essix a gross 
sum ol 15c/. was onlereil to bo paid, and this Court 
then would trot go into the tpiestion whether the (}unn- 
tunt ordereil there was reasonable or not. It may be 
said, that the sessions here should havt' ordered the bill 
of the clerk t>f tlie ju-ace to be paitl, and not have given 
such a cojujH'Usatiou as this. But that observation 
would equally have applieil to the case above citetl. 

There Lord KfHtjon relied nj>on the thing being war- 
ranteil by precedent and long usage. 'J'hose exist 
here; for the untitjuity of this payment is not. and c;’!!- 
rjot bi-, disjniUxl. 


(-0 4 'T A 

V 


I >G'| 
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1818 . gn the other side, wm stopped by the 


„ C^rt, 

Th* Kino ^ 

[oi'LBCKAvc. Ellenborouoh C. J. I accede fully to the 

tloctrine laid down by l.ord Kemjon in the case cited, 
that wherever a duty is imposed on a county, and where 
costs incidentally and necessarily arise in questioB^^ 
the propriety of acts done to inforce that duty, the nia- 
glstrates, who have the supcrintcndauce over the county 


purse, have necessarily a right to defray such cxjiences 
out of the county stock. It is therefore ijuite cleai^*lhat 
in this case the magistrates had a jurisdiction over the 
subject-matter. Tliey had a full right to order these 
expcnces to be defrayed out of the county stock. But 
the question is, whether they liud a right to make that 
order in these terms. It is not necessary for us to say, 
whether the order is bad in point of form, as being on 
the bridge-master, and directing him to pay this money 
absolutely, and not out of such funds as may at the time 
be in his hands; for I think it cannot be supported on 
another ground. The magistrates hail no authority to 
lUQke an accumulated compensation of this nature to 
the clerk of the peace. Their duly was, at the end of 
each year, to ascertain how much business hud been 
done by him, and what sum was due for it. But here 
they have, instead of taking the it(*ms of his bill divisiui, 
substituted a sort of average ceiuputation. They have, 
in tliis order, directed the bridge-master to pay an an¬ 
cient and accustomed fee of one shilling in tlie pound 
on all the money raised, in lieu of all the fees due to 
him, upon all business relating to the indictments and 
]>rcscntnient5 for not r^airing bridges and roads in this 
hundred. Now how can that be for a moment consi- 

derctl 
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(lered as an award by them to him of n^ir 
atidin for his trouble? It does not depend on his trouble; 
and is not more or less in proportion to it. Then this 
Court, seeing that the magistrates have here adopted 
an improper and illegsd rule for com]>iiting the amount 
of this compensation, can do no otherwise than quash 
ihif-order, which is founded on that computation. 


1818 . 

The Kino 
tfaim/ 

HoULAChAVR. 


Bavley J. The rule which it was proper for the 
magistrates to have adopte<l was this ; that the clerk of 
the fdace should he paid according to the quantum 
of trouble uiiich he had had. But they cannot order 
a gross sum to be paid to him without reference to 
that. They might as well have attempted to give a 
/ixed salary to their attorney instead of paying him 
.'according to the business which he had done. They 
have here stated their mt)de of calculation on the face 
of the or<lcr; and the court see that it has no reference 
to the quantum of business done. Then they have 
ado}')ted a rule which is illegal, and cannot be sup¬ 
ported. Before 55 (*.3. c. *43. the magistrates could 
not order repairs beyond the amount of 2c/. (a) to be 
done to any county or luuulrcd bridge w'ithout a pre¬ 
vious indictment or presentment. JSiiico that statute, 
they may without indictment, order repairs to any 
extent. So that the labour of the clerk of the peace, 
for which this is called a compensation, is iu>w greatly 
abridged; but the compensatitm still remains the s:imc. 
This clearly shews, that this has none of the features of 
a compensation, inasmuch as it does not vary, as the 
business itself varies. But unless it be a compensation. 


See 3“ 7* 

Y 3 


it 
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18 IS. it conoibt be su{^orted. This order therefore inm»t Iks 
c]unshed. 

The K:ni. 
egsiusi 

HoiI.OCR.tvt- » T 1- I ‘ ■ rni 

Abbott.7. I am of tfie same opinion. Jiie court 
'bf quarter sessions hat! no rijiht lt> order a siibstitutct} 
sum to be paiit in lieu of a eompeiisatioii for the biisi* 
ness done by the clerk of the peaee. JVrhaps it m^ht 
have beeit eoiitended, that if the inauistrates haii 
ordered a gross stun to lu' paid as a eoinpensatioii) 
their onler might, on tJje aiitliuritv of the case cited in 
the argument, have lu'eu Mippm'ted. Hut here they 
have dune no such thing. 'I'hey have orderctl a pay¬ 
ment of five per cent, on all the iiiuney rai.sed for the 
repair of bridges within a partieidar iiisiriet. Then 
tlicy have adopted a rule of computation which this 
Court think cannot be proper. Even supposing tliut, 
before the |)ower ot raising money \^ithout previous 
presentment or indictment was given, thi.s was a rea¬ 
sonable compeiisaiitm, still, after that period, it cannot 
continue to l>e so, the business having diminished. 
Then, if unreasonable now. It ought not t«.» remain. 
The order of the magistrates iit this case is therefore 
bad, and cannot be supjmrted. 


Uule absolute for rjuas!.;;;g 
lilt, t'l'tler of sessions. 


lIoi.noYH J. concurred. 
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The Kino against Tlic Inhabitants of Fil,^ 

LONGLKV. 

UPON an appeal against an order of two justices, by 

^ wliich Williani JJfm'tirs, liis wife ami child, were 
removed from the parish of Colvshitt in the county of 
WarvaicTcy to in the same county, the Sessions 

confinned the order, •Jnbjcct to tlie o})inion t>f the Court 
on the followin'; case: 

Tlie pauper being settled in the parish tA'F/Honnley 
previous to O/d Micharlmas in the year 1812, was hired 
by one tVm. ///V//V 7 -of tlie parish o\'Anslri/ in the county 
aforesaid, I’rom the then next Old Micharlinas, for a 
year, at 7/. i os. wages: at the same time the said Jf’m. 
Hollick said to the pauper, that he did not know the 
custom of the parish as to hiring for a year, or fifty-one 
weeks; that he would inquire, Init he believ<H! it must 
be for a year, and hired him for a year. 'I'he pauper 
entered into the service in pursuance of this contract ; 
three or four days after which Il'm. l-h-lLd 'having pre¬ 
viously U) the pauper coming into his scr\ ice ascertainetl 
that the practice t>f the parish was to hire fi>r fifty-one 
weeks) asked the pauper whether he would consent to 
the hiring being for fifty-one week.s, to which the pauper 
consented. He continued in Mr. service until 

a week before Old Michuclmas in the next year, when 
the said If/>/. llollirl,- paid him tlie 7/. 105. for his wages, 
and asked him to stay on till Old Mirhat lmas, which he 
agreed to do on being paid for it; he staid till Old 
Michaelmas^ am! received is. 6 d. for that time. 


J81S. 


n 'cJncsJjjr, 
J c:. 4th. 


service under 
a h'tiiig for 
51 WLck^ may 
b-; c'.rfpitd Witli 
a M:rv;c«; under 
a ;^sioiis 
hiiiiig fur a 
year, so as to 
confer a setlJe* 
ment. 


Y 4 


Iftadcr 



S20 


181 ?. 

The Kino 
against 
The Inhabi- 
tanti of 
Fillonolky. 


CASES IN HILARY TERM 

Seader and Holbechf in support of the order of »c*« 
sions, contended, that the pauper had not gainctl any 
settlement by hiring and service. This species ol seltle- 
ment depends upon tlie statute 3 IV. iS" e. 11. 7 * 

mad 8^9 fV• 3 ^ e. 30. S.4.; the first of which provides, 
** that if any iininarrieil person not having childreu 
shall bt* lawfully hired into any parish or town fi.»r one 
year, such service shall be judged and deemed a good 
settlement.” And the st'cond enacts, “ that no person 
so hired as aforesaid shall be deemed to have a good 
settlement unless he continue in the same service for 
one whole year.” So that it should sevm from the 
words of the statute that it is iietn^sary that tlicre should 
be a hiring for a year, and a service lor a year, under 
that contract. The words such service" in the first 
.•iCt obviously refer to a service under the lawful liiring 
previously spoken «) 1 . The secoinl act was framed to 
obviate doubts which had existed whethei' u service for 
forty days under a hiring for a year would not confer a 
iscttlement. TLc legislature by the worils ‘‘ whole year” 
in that act must mean //tc year for which the parties 

luid hired. It is true that there have btva inaiiv cases 

•> 

in which a service under a liiring for a less period than 
a year may be coupled with a service under a hiring for 
a year. But those cases are so contrary to the plain 
meaning of the statute, that the Court will not be dis¬ 
posed to extend them any further, but will rather be 
desirous of getting back to the fair construction of the 
statute. In all those cases the hiring for a year was 
subsequent to the hiring for a less time, but iii the pre¬ 
sent case the hiring lor a year is first; and by the sub¬ 
sequent agreement that contract of hiring is entirely 
dissolved. How then can it give effect to the subse¬ 
quent 


12 
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qucnt service so us to confer a settlement, 'llie King v. 
Great Chilton («) is tlirectly in point: there a miin who 
hud hired for u jear served only a part of the year, uiid 
then niai ried; on which he liirccl again for the same 
period, blit upon different ti'rnis; and although he 
served more than a year, and there was not any inter\’al 
between the two contracts, yet the Court held he did 
not gain u settlement, upon the ground of the dissolu¬ 
tion of the first contract, hio here, the first contract is 
dissolved, and no M-ttleineiit is gained. In this case too 
the pauper did not serve forty days at the time when 
this contract was in existence. 


1818 . 


The Kisr; 

againsl 
The Inhat.;- 
tants oi 
FiLiuxci 


Lord Ei.KENBOKOfoii C. J. If the statutes are to 
be strained in any respect, it seems to me that the mind 
revolts much more from coupling a previous service 
with a subsequent hiring for a year, than from the con¬ 
clusion to be drawn in the present case. 1 think this 
case therelbre within the iimiis of the former decisions. 
If it were now for tile first lime under our consideration, 
1 should be ilisposed to pronounce a diilerent judgment: 
but the decisions are so numerous upon the subject, and 
we should overturn so many settlements if we were to 
overrule them, that 1 feel myself bound by their autho¬ 
rity to hold this to be a good hiring and service. 

Bayley .1. 1 am of the same opinion upon the 

ground of the authorities alone. There is in this 
case a hiring for a year, and a service for a year, and 
that according to die decisions will be sufficient to con¬ 
fer a settlement. 


(c) S r.R. 673. 


Abbott 



322 


CASES IN HILARY TERM 


1818. 

The Kiito 
against 
The Inhabi* 
(ants of 
Fillinglcv. 


If.',.:;;-., • ;v, 
Ft':. 4th. 


A clerk in a 
mercantile 
house, hired by 
the year, but 
servinj: only 
during the u-nal 
hour* (>: hii.i 
rtiS, tliereby 
gains 3 .•■■tth - 
ment, altiiungh 
those linU'^ <l;d 
n;>t, by ti”; cus¬ 
tom of tl,. 
trade, csel 
cupy the ss h -ic 
day, ai.d he 
went wheie he 
pleased, wi;l.- 

ont asking liia 
master's leave, 
when those 
hours were over. 


Abbott J. 1 am of the same opinion^ and 1 tlinik 
that it is bolter to abide by the fixinl and settled rule 
of construction given bv the decisions, than to intro¬ 
duce any nets- qiiestiuns by departing I'rotn them. 

Holkoyd .1. concurred. 

Ol lier of SesMoii.s tjuashc'd. 

ScarUii^ Itri/nc/ih^ and I'iuth, sterc tt> have argued 
against the ortler. 


The Ki.vc against 'i'lu* IiilKibitatit.s of Ai.i. 

S.\ IN TS, Wo lie I .sTi:u. 

I^TPON appeal, the <|nart«'r ‘■osituis Ibr tlie comity of 
fVi/rccsftr^ t{(]a<he(i an order of }u^ticc*s for the 
removal of AlJii tl f'annht:^ and Anti hi- tsiie and their 
two chiidroi), from the |i.iri.'li of .-i/l Satn/s in the city 
oi’ Jf'orci s/rr Ui S//'>n t/i/f/t in t)i»' comity of .Mtild/i St'A'f 
subject t(* the ojiiiiioii ot tl:i- Court in the following 
c;iNe: 

'I’he pauper .Jl/tid ('<niuiu;j in the* year l8i2, was 
engaged In Me—rs. Urn ,. I), Ponlh.m. anil I'o. for 
a year, at the yearly -alary of fir;/., a- one of their 
house clerks at their /-.V/.v/ India agenev house, in 
Saint Prlcr I^c Ptun- in the city of Itondon. The 
pauper wi-ot into the .serviee, anil continued in it upon 
the same terms for two years and a halU during t!»c 
last eight months of which he slejit in the appellant 
parish of Shfjreditrh. I le did not sleep in the Itousc of 
Messrs. Braccy Lk; Ponthim^ anil Co. during any part 
of his service, but catiic to their couiiting-lioube at the 

14 usual 
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itistul mercantile hour, (tiiat is to say) almut nine 
o’clock in the tnominp;, and staid there till five or nix 
o’clock in ilic evening, with the exception of half 
an hour or an hour in the course of the day, when lie 
went away for the purjioNf of getting his dinner; the 
hour of which varied to accotnniodate the other clerks, 
of whom there were thirtv or i'ourly. When the 
business of the counting-house closed in the evening at 
the usual mercantile hour, the pauper went where he 
pleasctl, wiiliout asking any lea\'e of Messrs. Ifrucr, 
Dc I*onthicN, and Co., aiul he also went where, and 
did what he jileasetl <*n Smulays. The court ol‘quarter 
sessions was of opinion, that, .under the circumstances, 
and from tiic nature of the pauper’s, employment, he 
was not si> under the control of ^le^srs. Bruce, lie 
PvtUhieu, aiul Co., as to he considered to have gained 
a settlement in Hhorcditch as a yearly servant. 


S2S 

1818 . 

The Kino 
njainst 
The lnh»bi- 
tiilltS of 
Ali. .Saint?, 
\Vo« CCSTEI.. 


Puller in sujiport of tin.' order of <e*i.-.ioiis. In the 
King V. Si •rth .V/Vi/ey/ (</', Loril AVvo/w; lays down the 
rule thu!': there must be a hiring and service for a 
year so far a> that the .servant he under the control 
aiul coercion of the master tluring the whole lime; and 
in that case where the ser\ice was under a hiring for 
five years to serve twelve liours each day, the Court 
lu-ld, that no !iettleuu*nl was gainetl; aiul in the 
against BitcLlanil linihum (/>), which was a hiring foi 
five years to work only liuring Shranmtn ■f. hours, thr 
C'ourt pronounced a similar decision. Here the eax 
states the hours wlieii the pauper was enipioyeti and 
when not; he came at nine o'clock in the morning, 
and stayed the usual mercantile hours; at other times 


h.. 


(.j) .5 T.R. at. 


/•' :r. C. 694. 
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The Kino 
ajraiutt 
The Iniuhi- 
laitts of 
Ai.u Saim <1, 

V. uutl ;> I LK. 
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lie did what he pleaseil and wont where he picaseti: 
tlic custom of the trade must be considered ns part of 
the contract. C'ould the master have compelled his ser¬ 
vice out of the usual hours ? or suppose he had brought 
an action for not attending at other times, could he have 
sustuiued it? here it is stated, that he was hired as a 
clerk, and also what the usual hours of a clexk’s at¬ 
tendance were. 

Lord ELLENnoiioroH C. . 1 . There is in every Ciin- 
tract of hiring some inijdied exception of hours for re¬ 
laxation, food, iuul rest; I cannot at least suggest to 
myself any contract in which such exceptions do not 
exist. The master here has a right Ui the service of 
the pauper at all times, but he does not require his 
services ut any other hours than those mentioned: 
there is not any exception in the contract. The hiring 
then being general, aiul there being no cxce[>tion but 
such as arc necessarily implied in every contract, I 
think that the jiauper by serving under it fur a year, 
gained a settlement in the parish of Shoretiiicfi. 

Bayley J. The distinction between the two classes 
of cases relative to this subject is, that in the one the ex* 
ccptioii to the service is expressed in the contract, anil in 
the other it is left by the custom of the particular trade 
to be raised by implication. This case seems to me 
to range itself under the latter class; and tlicrclbre 1 
think the pauper guiiUHl a settlement by this hiring 
and service. 

Abbott and Hoi.royd Js. concurred. 

Onler of sc'ssions quashed. 


Itu&scL was to iiavc argued contra. 
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The King against The Inhabitants of Wood- 

hurst. 


^PON appeal against an order of two justices, by 
which George Herd, his wife, and their three 
children, were removed from the pari&h of SaitU Ives 
in the county of Huntingdon to IVoodhurst in the same 
county, the sessions confirmed the order, subject to the 
opinion of the Court on the following case; 

In the year 1809, George Herd the pauper, being 
legally settled in IVoodhurst in the county of Huntingdon 
and unmarried, was afterwards hired by William Mar- 
getts of Saint Ives in the said county, brickmakcr to 
work in Savit Ives under a written agreement which 
Mr. Margetts states to be lost, and to be as follows: 
“ I George Herd have this day agreed to serve William 
Margetts as a brickmakcr from Michaelmas to Michael¬ 
mas again. The said George Herd engages to moke 
70,000 bricks at so much for digging and turning, so 
much fur moulding and making, and so much for run¬ 
ning to the kiln.” This was all the contract; nothing 
was said as to the time he was to begin to dig; he pro¬ 
bably began in Nai'emhcr, aiid then worked on the said 
kilns under tlnat contract, nut having finished his 
70,000 bricks till after Michaelmas following. It ap¬ 
peared from the evidence of the master and pauper, 
that as soon as the pauper had made the 70,000 bricks 
according to his contract, his mastel^' had no contruul 
over him, and he might go where he pleased, even if 
it was a month before Michaelmas, and il’ he stoppetl 
and iniulc more than 70,000 bricks he was to be paid 

for 


32r> 

1813. 


Weintidt^, 
FA. 4th. 


A p3iipcr 
agretd to lerve 
as a brickmakcr 
Jrom Michael- 
fn.ii to MUhacU 
and to 
make 7 ~,ooo 
bricks at a sti- 
p.ila’td price : 
iktd tliat th;: 
was not a con¬ 
tract for ,i 
year’s service 
absolutely, but 
a contract to 
serve till the 
completion of 
the jub ; and 
therefore a set¬ 
tlement was not 
thereby gained. 
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1618 . 


The Kin« 
agmnst 
rhe Inhabi- 
tantf of 
WOUDOOKST. 


for theniy ;um! the raasier couUi sot him to no other 
work than hrickmaking. I’liis wus. the custom of those 
kitnsy but the |>«u|H*r iIun vo.-»i* did not (iiiish his 
contract (ili after Mii/nii imns, 1810. The pauper 
lodffcd and Iwarxlod liinist-if' in Saint firs, ami tlrow st> 
much money on account of the bricks i?i the winter, 
and so much in the sinnincr: and wlicn the bricks were 
all made the account ua> >etlletl between tJie pau|)er 
his iiKutler. 


Harty in support of tiie order of sessions, uasstoppetl 
by the Court who called upon 

Xolatiy contra. Tlie contract in this case was for a 
year’s service. Although it be cngraftcil nimn it as a 
condition that a given number ol bricks shall be made, the 
contract must be construeil by itself, and the opprehen- 
siun of the master or pau^K-r us to its effect can make 
no didbrcncc; and although they might think that as 
.soon as tlic bricks were made all controul of the master 
over the servant ceaswl; yet the Court will look to the 
very words of the agreement, and must thence conolude 
that that was not “o, but tin-.: liie master’s controul 
H'ould not cea.se until the end t I' tiie year. 'I'lie objec¬ 
tion respecting the uncertainly ».>f the time wlien the 
pauper’s service commenced i;; \.!«(^ly immaterial; for 
at whatever time he might go into the service, his being 
received by his master would be conclusive evidence 
that his previous service had been di.spensed with. 

Lord £i.i.ENUonouGii C. J. In litis case the Court 
can entertain no doubt. There was not a con¬ 
tract which, )>roperiy sjieaking, had relation to time. 



IN THE Firnr*Bioimi Ybae ow GEORGE III. 

The pauper engages to serve only until a particidar 
job be dune: if the bricks were made before the year 
expired, his service would terminate. So that unless 
he finishctl the last brick exactly at the yc^ar’s end, 
which would be very improbable, he would nut ser\’e 
for a year. It is therefore only a contract for that 
individual Job, and the introtiuction of time into the 
agreement is wholly irrelcwant. 

IW Curiim, Order of sessions confint^l. 


The King ugainstThc InhubitatU^ ofST.MARY's, 

Leicester. 

“"IpWO justices, by an order, retnovetl Marif Baron 
widow and her four children, from tlio parish t>f 
IVing in the county of Itutltiml, to the parish of 
St. Mari/i in the borou<;h of Lcicr^Ur in the county 
of heierster. 'rite sessions, on appeal, conhrnicxi the 
order. But both orders being removed l.*v certiorari, 
into^this court, a rule was obtained calling on the 
parish officers of /r/wi;, to shew cause why they should 
not be quashed, for a default of jurisdiction in the 
magistrates making the original order apparent upon 
the face of it, in libt stating them to be justices of the 
peace ol’ the county of liutlaml. I’he onlcr was in 
this form: 

“ County of JtiitUiml. To the .^lurchwardens ami 
overseers of the poor of the parish of JVing^ in 
the said county, and to the churchwardens and 
overseers of tljc poor of the parish of St. 

in 
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in the borough of I^icester in the county of Z/dcester, 
and to each and every of them. 

Rutland^ Upon the complaint of the churchwardens 
to 'Wit. ^ and overseers of the popr of the ])nrish oi 
IViti", in tlic said county, made unto us whose names 
are hereunto set, and seals affixed, being two of his 
Majesty’s justices of the peace in and for the said 
county, and one of us of the quorum, that Mary Bacons 
Sic. arc come to inhabit, &c. (pursuing the usual form 
of such orders).” 

Reader^ shewed C!iust‘ against this rule. He con¬ 
tended, iffit oil tha face of the order of the two magis¬ 
trates, it was quite obvious, that they were magistrates 
of the county of Rutland. That unless the Court were 
hound bv the cases to decide the conlrarv, tlie reason 
of the thing was very plainly in favour of the order. 
The words justices of the peace for the said county, 
immediately follow the description of the parish of 
mng in the county aforesaid. Then said county” 
must refer to the county in which the parish of Wing 
is situated. And by reference to the commencenfent 
of the order, it clearly appears that Wing is in the 
county of Rutland, Besides, the words Rutland^ to 
wit,” are placed a second time in margin, which 
if possible, makes the thing still more evident to every 
one who reads the order. 

Mturriotty contr^ quoted the cases of The King v. 
CMlverscototi {a)t and Thr King v. Moor CritchcU{b)t 
which he contended w'cre cases precisely similar to Uic 
present, in which tlic same objectio|| now prevailed. 

* (t) % £au, 66. 


fa) 8 r./r. i;8. 


And 
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And he observed Umt tlic latter case was peculiarly 
strong, os there Lorrl Kenyon found himself compelled 
by the authorities, although very reluctantly, to quash 
the orders. 

Lord Ellenborough C. J; If this Court is put 
under the painful necessity of overruling the case of 
riit' King Moor Crilchellt in order to do justice in 
this case, 1 have no hesitation in so doing. The woi^s 
‘‘justices of the pence in and for the said county” in 
that case immediately follow the words “ the county of 
IVilts nfurc'^aid,” and in plain grammatical construc¬ 
tion ctqi have reference to the county of JPita only. 
Fur the word naid must have rclcrence to the last ante¬ 
cedent, and I wish that the very able and xcry learned 
Judge who decided that case, instead of lanienting that 
such an objection had tliere been taken, had applied his 
powerful mind to the ttbjeclion itselt^ and 1 have no doubt 
that it would have vanishe<l before that mind exerting 
its proper vigour on the subject. Here there is hrst 
** county of Rullavd" in the margin, tlien come the 
word)i “ parish of Wing in the saiil county;” that must 
ineoii the county of if we are to give the wonl 

$aid any meaning at all. Then immediately follow the 
words “ justices of the peace for the said countythat 
must theretbre als^havc. reft'rcncc to the county of 
Rutland, 'Flic grammatical construction and plain 
meaning of the iiislrumcat direct us to that conclu'-ion 
alone. 

Bavlev J. It is impossible to doubt in this case to 
what county the magistrates who made this order be¬ 
longed. 7 V/C King%. M<Htr Crilrhrll is niuloubteilly a 

VoL. 1. f. '<?»y 
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vc*rv strong authority, aful perhaps not distinguishable 
from this ease; but that case docs not convince me. I 
think the Court ought there to have come to a contrary 
conclusion. In th.at case the M-ords said county” 
could only mean in grainniaticul construction and com* 
mon sense the county of fl'/l/s. Now lu-re “ saril county” 
must mean liutlami, and not JLeirrs/i'r. Besides, in this 
ease, after the direction of the order, tlierc are found 
in the margin the words county oi' Jf/tifami, to wit,” 
which make the ease much stronger- Then if there 
be no doubt to which county the word reliTs, the 
objection cannot {prevail. 

AsBorr J. The ease of 77// A7//^' v. Jluur CriUMl 
was a decision not e.Htnbiishing any general^rule of law, 
but turning upon the construction t)f the terms of 
that particular instrument, and has not, I believe, been 
since recognized or acted upon. Even if this cast- were 
precisely similar to that, I should say that th; Court 
there had not :ulo})ted the true ctuisiiiiftit)!), in>r tliat 
which wa> warranted by the oi tliiusrv rules of < riiici>in 
or language. ITere Imuever •.heiv ir- a distint titm ; the 
county here is named for the st t oud tii.ic in the m.Tigin, 
and wo may therefore begin to read the in.-<tniu:eiu from 
that part: if so, there will lie nt> dt)ubt : ll)r llie county 
of RiUUtnd is the tmly county naiud^l to whiclithe word 
yaid can hu’- e- any reference. 

HonnoYD J. I am of opinion that this order ought 
to be afiirmcd. It appears in the beginning of the order 
that Uie “parish of in the said ctiimty’' must have 
rclerence to the county t»f Itulland; , aiul it i^ afterwards 
^.^al(■d that the justices ma<^e the order upon the com¬ 
plaint 
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plaint of the churchwardens and overseers of that pa> 
risli. Then, as no other justices except magistrates of 
tiie county of Rutland could by law make the order, 
the Court will intend that the words ** said county” have 
reference to the county where the magistrates had juris¬ 
diction; for that construction w’hich supports, and not 
that which destroys t))c instrument, nu^'fairly be adopt¬ 
ed; and the words “ sa^ county” may ut res magis valeut 
quam pcrcat have relereiice to the county of liniland. 

Order affirmed. 


Baille against De Beunales. 

A RULE^nisi having been obtained for security for 
costs, and for staying proceedings, on the ground 
of the plainuif’s residing abroad. 

Puller now sIicwchI cause, and contended that the 
rule ought to be discharged, inasmuch as the afTida- 
viis in .support of it did not state that any previous 
upplieution had been made for such security to the 
plaintin'’.s attorney; and he cited Bass v. Clhe (o), in 
which it was laid down as an universal rule, that the 
authority of the Court was not to be interposed without 
ascertaining whether the party will refuse to give se¬ 
curity ; and he observed, that the rule in this case wa*i 
to stay the proceedings also, which clearly could not 
be ask(Hl without a previous application. 

Barnrrvallt contra. In Bass v, Clive the plaintiff re¬ 
sided in tliis country, and an application might hare bt'en 
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1818 . made to him pononaliy. Here^ the pleu^tfr residing 
abroBd» no such ^fipliortion can be made^ which w a 

ifatiuf material distinction between the two cases. 

Oe Bismalc*. 

Bayley J. (a) It certainly was the invaridble prac¬ 
tice of the Court before the case o(' Bass r. Clr.r to 
compel security /or costs w'itliout requiring a previo\is 
application. I'his cast* is howeter distinguishable from 
the case cited, the plaintiff there being resident in 
this country. 1 have always iindei'Stood the ilistinctinn 
to be that previous application is necessary where a 
stay of proceedin*^ is sought for, but not where security 
for costs is alone the object of the rule; and inasmuch 
as this rule is drawn up for both, and no such npplica- 
ticHi is shewn, 1 think it should made absolute for 
security for costs, and that only upon payment of the 
costs of the motion. 

Rule absolute. 

(*) 'I'lie oi;I) ill c mrl. 


‘ThurtJbj, 
Feh. jtli. 


Harmer agamsl Hagoek and Clark, Bail 

of Payne. 


Where the de- ^J^HE defendants became bail in 'Iriniit/, i8i6; a 
commission usued against Pay tic in Octqbet- foUow- 
MTohuinH'’*’ *®g‘ November in the same year, the plointifis ob- 
mlier'wiiich*'* t»***cd final judgment, and in tlic February following 

praccedini;i arc . • 

taken againat the bail, the Court w»!l, on motion, relieve them, Mkd will not direct an 
issue to try llie faB of the bankrupt’s being a trader, the cectificate, by the 5 C. a. c. JC. 
1 . j. and ly, being made sufficient teidercc of the trading, &c. 

But no eaoneretnr having been |j|t«tcd on the bail-piece, such lelicf waa granted 
only on payment of costs. 


Payn€ 
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P^f»e obtoin^ his certificate. The ImQ was not Ibted 
till and in IJtec. 1817 the amount of debt and costs 
was levied. A rule nisi having been obtained for sictting 
aside the proccediiigts end returning the money, and 
that plArtiff 'should pay the costs of the appliration, 
u|K)ii afiidavits disclosing these facts, and that the 
plaintifi' and Jits attorney knew that Pa^e had obtained 
his certificate be|prc ^cy took any proceedings against 
tlic bail, 

Richardson now slicwed cause on an affidavit which 
ini{K‘aclicd tlie vul^ty of tiic cotntnhCsiuii, on the ground 
that Patent- was not a trader, and contended that the 
stat. 5 Gto, 2. c. 3c. s. 7. and 13. wus only applicable fx> 
the case of an action against a bankrupt, but that in a 
proceeding against the bail the validity of the commit, 
sion might be disputed; and in IViilison v. Smith {a), 
and in Yco .illcn. Hi/. 23 Gro. 3. (6), the Court di¬ 
rected issues to try the fact; and on the authority of 
Manning \. Godshal/ \c)f tha rule at all events could be 
mode absolute only iijion ])nyMient of costs. 

P. PuUuchf in support; of the rule. The 5 Geo. 2. 
r. 3c. s. 7. expressly makes the certificate sufficient 
evidence of the trading, bankruptcy, commission, and 
other proceetlings precedent to the obtaining of the 
same, and therefore in this case tHtare is not any ground 
for directing an issue to try die cpicstion whether the 
bankrupt were a trader or not; and inasmuch as the 
plaintifi'and hp attorney knew of the certificate having 
been obtained, and afterwards proceedetl against the 
bail, dlls rule ought to be made absal|ite with costs. 
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7 %e Ooitri thought that the bail should have applied 
for an exoneretar, but that the plaintiff could not as 
agiunst them dispute the validity of the commission, 
the 5 Grt>. 3. f-30. A 7. having made the certificate 
sufficfent evidence of all the previous proceedhlgs; the 
rule therefore was made 

Absolute, upon puynteiit of costs. 
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T)t xLoi> against G11.1. and Another; in 

Error, (a') 

/^CTIOX on a policy of insurance brought in the 
Court of Common Pleas. TIu* declaration set forth 
a policy on ship the Itonslrmnost lost or not 

lost at and fromiJma or any other ports, i.-lnnd or islands, 
on tlie coast of South America, tt» any ptrrts in Great 
Britain, with liberty to touch, stay, and trade, re¬ 
ceive, discharge, or cxcljange property or ptipers at any 
ports whatsoever, as well bn this n.s on the other side 
of Cape Horn. Tlie insuranci* was on goods; and by 
a memorandum indorsed 011 die policy, it was declared 
that the insurance was on gobds, dollars, bullion, both 
or either, the dollars valued at 4s. 3^/., against all risks 
whatever. By a second memorandum the ship was to 
be allowed to go to Cadiz without l>eing det*me<l a devi¬ 
ation. The premium was eighteen guineas j>cr cent., 
and the loss was alleged in the declaration to have been 
by the ship in the harbour of Cadiz being taken by 
certain persons acting under the command and au¬ 
thority of the government of Spain. Plea, general 
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istue. On the trial at Guildhall before Gibbs C.J. 
a special verdict was found. The Court of Com> 
mon Pleas, aller argument, gave judgment for the 
piaintiils, to reverse which judgment the defendant 
broughfem writ of error. The special verdict stated in 
substance that the policy of assurance w-ns on the 23d 
day of 3 /av, 1808, <luly subscribed, and the premium re¬ 
ceived by the tiefciidani below ; that a licence dated; 
the 3cth (l.'iy of 1807, was granted by his majesty, 

by and with the advice of his majesty's privy council, to 
Mes>rs. 77 / imas O'Gunncni, Gurmariy brothers, and 
other British merdiunts, authorizlrig them to export 
from tlic jiort of Londoriy or any other port of the 
Uiiitcil Kingdom, to the Spanish colonies in South Ame¬ 
rica^ on board the within-mentioned Portuguese vessel 
the Bans Jruuius, and four other neutral vessels, British 
maiuilactures and produce,, to proceed to to take 

in tjuicksilver and «.»ther articles, and from thence to 
proceed to some of the Spanish ports in South AmericOf 
and further permitting the said 7 'hon/as O'Gorman or his 
agents, or the bearer of his bills of lading, in return for 
the saitl goods so to bi* exported, to convey and import 
by the same vessels to any part of the United Kingdom 
such (juantity of the produce of the Spanish colonies 
and bullion its might be specified in their bills of lading 
to whomsoever such property might belong, find, not¬ 
withstanding all the documents accompanying such re¬ 
turns, should represent the same to be destined to a 
neutral or hostile port, that the above-mentioned licence 
was to continue in force twenty-four months, commenc¬ 
ing from the date thereof; and that by a subsequent 
oriler in council and licence, both dated the 24th day 
of Marchf 1809, the tluration of the former licence was 
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prolonged for one year; that under the anthoricy 
granted by these licences the plainttfls below, who were 
British merchants,' exported on board the Pottti^sc 
vessel the Btms Irmaos a quantity of British mninifac- 
torcs from the port of Ijcmdon to Umn in iIhW/ww/VA 
eolonii's in Situth America ; that the hhip satle|^ fri>in 
London on her .outward voyage on the iilh day of 
September, 1807, and arrived at dtVaOy the port of/./war, 
in Deamhcr, 1808, wljore licr cnitwaiil cArgo wa!« landit! 
and sold; that in March, i8oy, 73 eases anti 4c sdtons 
of bark, the produce of the ct*l»>iiics, and ic,?r8 

dollars in specie, being the g(M>ds afltl biiliion insured 
by the witliin-inentioncd policy of assurance, and which 
were the returns of the gootl.s as above exported, were 
laden on board the Bans /nnaos by 'i'/nmas O'iiarman 
at Lima for the account of the plaintiifs below, for the 
pur}'>osc of being iinportedJnto the Ihiited Kingdom; 
that the bills of lading for the goods and bullion were 
by Thomas O'Gorman duly transmitted to and received 
by tlic plaintifls below ; that the Bovs Irmaos in April, 
1809, sailed from Lima on the voyage iiisureil, and in 
the prost«utioii of#iat voyage was in Octol>cr, 1809, cap¬ 
tured and detained in the harbour ol ('adiz, where her 
cargo was seizcxl by persons acting under the govern¬ 
ment of Spain, and the plaiiitilfs Ik'Iow ihe^'by wholly 
lost the goods and bullion above inentioiu'd; that 
neither the pluintiils below nor Thomas Cf Gorman had, 
during all the time alx>ve uietitiuiicd, any licence from 
the South Sea Company authorizing tliein to trade 
within their limits, and tha.\. Lima is situated within those 
limits; that before and on the 3cth of ilfarcA, 1807, 
and from thence cotitiiiuully to the present time. Great 
Britain was in amity with Porfttgal, and at war with 

Spain s 



IN THs FifTj-feioHra lAtfib OF GEORiGE 111. %%1h 


Spain t and continncd bIko at war whh Spain until tiie 
4tb day of 1808, on which day, an order of 
the king in council, all hoetilitiee between this kingdom 
and Spain ceased. This case was argued in last Mi^ 
ckaeln^t<ermi when 
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liicAardsoUf for the plaintiiT in error, contended, 
that by the 9 Anne^ c: 2i. 5.47., the voyage was illegal, 
being a violation of the Sottih Sea Company’s charter. 
It ,4irou]ii however be contended by the other side, 
that the king’s licence stated in the s)K‘cial verdict 
dispensed with the lu'ccssity of having a Smitfi Sea 
licence; that would be contended ibr in two woys. 
First, 'ITiat by tlic 42 (r. 3. r. 77. iSr/Z/sA-built vessels 
were permitted to trade to the SotUk Seas without a 
licence from the South Sea Company, and that by 
45 G. 3. c. 34,, foreign vesseb were entitled to the same 
privileges. Secondly, That Uio 45 G. 3. c. 34. alone 
would legalize this voyage. Admitting that 45 G. 3. 
c, 34. had placed British and foreign vessels on the same 
looting, still 42 G. 3. c. 77. did nut authorize British- 
built vessels to trade to the South Seas without a South 
Sea licence. Tiic intent of this act was to encourage 
the lisheries; the title speaks only of tlie fisheries; the 
preamble speaks only of navigation and fisheries; the 
word trade dues not there occur. Now if it had been 
the intention of the legislature to give a general right 
of trading, they would in al! probability have mentioned 

a 

trade in the preambie of the act, which they hture not 
done, 'i'heti comes the enacting clause in these words, 
It shall and may be lawful for any ifrt/t5>^-built ship 
or vessel, owiiini and navigated according to law, to 
pass through the Straights of Magellan or round Cape 

Horn 
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Harttf jMid to cany on the fia bw aea in the Paci/Hc 
Uceff%fraia dope Ucam to 180 degrees W. h., and to 
trade widiiii Uie said limits without licence} Sic.** 
Here the words certainly are and to trade” generally, 
'riiey would undoubtedly cover any trade wliiUsocvcr. 
But the (]Uc.stioii i^ what the legislature meant by them. 
They must have meant a trade connected with or an¬ 
cillary to the iisliing adventure. In tho course of a 
long voyage some trade may become necessary. 'I’liey 
ma^' want to barter for provisions or for stores to refit 
tlie vessel. But the principal object of the voyage 
must be the fishing adventure. 'I'lie Court w'ill not 
lightly, and u{x>n a dubious construction of an act of 
piu'linmeiit, sufier the chartered rights of companies to 
be invaded. These companies originally purchased 
their charters, and where their mono|Kdies arc to be 
taken away, the legislature as in the 55 G. 3. c. 57. give 
compensation. Hero ii<* eoi])|K‘iisution is given, and 
therefore the k^islaturc could not have intended to 
take away the monopoly of the whole west(.*rn coast of 
SotUh Ametica from the S(mth Sea Company. It a]>- 
pears that the legiKlaturc was not aware of this sup|K>scd 
effect of 42 G. 3. c. 77. when they passed 47 G. 3. c. 23. 
If this construction of 42 G. 3. r. 77. were to prevail, 
that act was nugatory as to the west coast of Stfut/i 
America. Nothing could be more (drsiird than passing 
such an act in that case. But then thuru was the au¬ 
thority of Jacofj v. Jansen (a) on the other side. It is 
to be however observed, that there at first Mans- 
Jield C. J. seems to have doubted, and after ail his 
judgment is expressed in very measured longuage. He 
says, “ wc think it better to decide.” Now that is not 
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giving • very strong c^iuion cm the peitt. *t[|n 
second point, the 45 G. 3. r. 34. alone will not kj^lize 
this voyage; thnt act cannot be construed to give 
neutral idiips privileges which British ships did not 
possess.^ Its only object was to repeal for the time of 
war tl^t part of the navigation act which prohibited 
importation from South America in foreign ships. It 
has no further edcct. If, therefore, British ships did 
not possess the right of trade, the 45 G. 3. r. 34. will 
not alone give it to foreign ships. 

E. Aldmon^ contra, contended, first, that taking the 
liiniteil construction of 45 G. 3. c. 34., and coupling 
that aict with 42 G. 3. c. 7 “., the necessity of a South 
iSea iiconct was in this case dispensed with. It was ad¬ 
mitted by the otlier side, that 45 G. 3. c. 34. placed 
foreign and British ships on the same ground. Then 
what were the privileges whicli ^/77/V;-built ships Uien 
})ossessed. This would depend on tlie construction to 
bo given to 42 G. 3. e. 77. It "as said that the title 
of that act only referred to the fisheries. But an act 
must not bo ceiistrucd by its title, but by the preamble 
and enacting clauses. Then what are the words of the 
})reamblc. 'I hey relate to navigation and fisheries. It 
IS observable that navigation is meiuioned first. Now 
the meaning of that word is, in the law of England, a 
sailing for the purposes of trade. The 12 Car. 2. c, 17. 
refers exclusively to trade, and is called the navigation 
act. Its title is, An act for encouragement of shipping 
and navigation.” The preamble here therefore does 
by the word iiavigntiun refer to trade, and to trade be¬ 
fore fisheries. The enacting clause is still stronger. 
'I'hat clause gives permission to carry on the fisheries 

within 
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liflui4|i M<rar it is contended by the other stde* that this 
tradiiqf most be connected with fishing, niMl diat a ship 
may not trade unless she fislt also. But this argument 
will go too far. For if fishing and trading arc to Itc 
tlms indissolubly connected, it will follow that n ship 
cannot fish unless she also trade! 'I'lierc is just as much 
reason that this should l>c thccoiistruciioii ns the other. 
For Uie words “ to carry on the fisheries,’’ and “ to 
trade,” ore equally promiuciit in the clause. But this 
lost construction would be very iucunvenient. The 
greater part of tlie fislicry in tlie Parijic Ocean is far 
out of the limits of the Sttidh Sea mono|M>iy. iSuppose 
a ship in the i tioth degree A\’. L. If she, in order to 
legidize her fishing, must trade, she will Jiavc to beat u)i 
to the west coast of America for the purpose of trading 
there. This would be u great loss of time, and a great 
restriction on the fisheries. And so tliis act, whicli has 
for its title the eucourugemeut of the fisheries, «'ould be 
in fact superadding a restriction, instead of conferring a 
benefit. But the construction contended fur by the d^ 
fendants in error was nut liable to tliis objection. They 
contended, that the act legalized either a joint adventure 
of fishing and trading, or sttpurate adventures of fisliiug 
and trading ; so that a ship might fish alone, or trade 
oloite, or fish and trade also w*tthout a licence, 'i'his 
would give cuiuplete eflect to the preamble, ^his was 
the coustructiun put on the act in Jacob v. Jansen (a) by 
the CJourt of Cotiimou Pleas. And in tliat case, though 
Man^ld C. J. was at first surprised at the circum* 
stance of the G» 3. e, 77. being relied on, for his 


( 4 ) zraunt-sis- 


words 



IN THE FlffTT-BlOfitlEH YWIilfllL WWIfIBtlfGE IlL 

wolds jwtber imply surprise thsn^ dnstol* yet on fnUer 
GODsiilerarioa he and the whole Court gaive judgment 
fi>r the fdaintifl' tbmw. 'fhat caie is tiberefere a dedaire 
auUtority for the defendants in error. These ads are 
for die general benefit of trade, and ought to receire a 
lUieral construction. [Lord EUenboraugh C. J. But 
they ought to be construed sidva fide to thoiie whose 
rigiits are aifectctl by tbcm .3 The 47 G. 3. c. 23. it is 
said could never have been passed if this were the true 
construction of 42 G. 3. c. 77. But Uiatact was neces¬ 
sary to legalize a trade with die cast coost, to which at 
all events 42 G. 3. c. 77. docs not apply. And the only 
circumstances whied led to the passii^ of that act, viz. 
the occupation of Buenos Aifres and Monte Video 1^ the 
En^isk troops, were applicable to the east coast. The 
attention, therefore, of the legislature was not particu¬ 
larly directed to tlic western c^asU And though the 
western coast is mentioned in the act, yet that may have 
arisen from die legislature cop\'ii^ the clause out of the 
South Sea act, and repealing it in the 47 G. 3. But 
ttniilar instances may be found in other acts, of the legis¬ 
lature enacting the same clauses twice over. There is 
a remarkable one in 22 G. 3. c. 25. 5. i., which, although 
a clause in a perpetual act, is re-enacted in terms in 
33 G. 3. c. 66. s. 37, 8, 9., and 43 G. 3. c. 160. s. 34, 
5 , 6. It does not tlicrdlbre foUow because the 47 G. 3. 
e. 23. applies in terms to the west coast, that the 
construction in Jacob v. Jansen of 426.3. c. 77. is 
wrong. On the second point be contended, that 
45 G. 3. c. 34. alone would legalize die royage. The 
words of the enacting clausa are there gencnii. The 
goods are to be permittetl to be imported, ** any law, 
custom, or usage to the contrary notwidistoiiding.** 

Now 
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Now tliese goieral words must include and take awny 
the exchishre privilege established by the South Sea act. 
Wher^ as in many of the fiKiung act% Uie South S^ 
Company are intended to be exempted, they an' so ex¬ 
pressly. In the SouiA Sea act itself, the privileges of 
the East India Company are taken away by general 
words of this sort, although the East India C'(»inpany 
are not mentioned in the act. If the Court should hold 
that a licence fri>m them was ni'ces<ary, it would give 
them an overruling discretion over the king, for they 
mi^t refuse to license those whom the king hud li¬ 
censed. And so the whole object of the 45 G’. 3. c. 34. 
might be frustrated. And as to the ohjectioii, that this 
would be giving foreigners a preference over imturai- 
born subjects it is to be observed, first, that British 
ships could not then traffic with the Spanish colonies, 
nor could the South Sea Company thctnscivcs do so; 
for we were then at war with Spain: and, secoiully, that 
as all this was to be done by the king in council, it must 
be presumed that he would not grant licences where 
any undue advantage was given to foreign ships. 

Cur. adt. vuU. 


Lord Lllf.xbokough C. J. now delivered the judg¬ 
ment of the Court. 

This case came before us by a writ of error from 
the Court of Common Pleas. It was an action 
brought in that court, 011 a policy of iiihurauce on 
goods in a Portuppese vessel, at and from Eimuy or 
any other port on the coast of South America, to a 
port in Great Britain or Ireland. A special verdict 
was found, by wiiich it appeared, that the voyage was 
from Lima, arjd that his majesty’s license had been 

13 granted 
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granted in conformity to the provisions of the statute 
45 G. 3. e. 34. Thu Court of Common Pleas gave 
judgment for the plaintiff in that court. The question 
argued before us upon the writ of error was, whether 
a licence from the Stmlh Sea Company was necessary' 
to enable the parties being IMtish subjects legally to 
prosecute this voyage. It is clear that such a licence 
would be necessary under the statute 9 Ann. c. ai. 
unless the necessity has been removed by s<>me sulise- 
cpicnt statute. <.)n behalf of the defendant in error, 
it was contendiHl, that this was done by the statute 
45 O. 3. r. 34. eonnecletl and construed with the sta¬ 
tute 42 G. 3. c. 77. It was said, that the statute of the 
42 0 . 2 - had enabled a British subject to trade in a 
BritishAmWi vessel to that part of the western coast 
of America where Uma is, situate, without a licence 
from the South Sea Company, and that the statute of 
the 45 G. 3. had enabletl a British subject to trade in 
the vessel of a friendly state licensed according to that 
statute, with the same freedom as he might lawfidly do 
in & British-hxuh ship. The case of Jacob v. Jnmni [a) 
was cjuoted as an authority for the first of these two 
propositions, viz. the enabling efiect of the 42 0.3. 
It is necessary', however, to the case of tlu* defciulant 
in error that he should be able to maintain both his 
propositions? and as wo are of opittion that the latter 
proposition, which was not much di^c■ussed in the 
Court of Common Pleas, vi/. the etiabling » ffi-ct of the 
45 G. 3., cannot be maintained, it is unnecessary to 
give any opinion upon the fonner. The privilcgc> of 
the So 7 tth Sea Comp.any were conferred ajion them by 
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a royal charter granted in pursuance of an act of par¬ 
liament and in consideration of a price paid by the 
Company to the public. They are private rights, and 
could not therefore in our opinion be taken away wUh- 
out a plain declaration on* the part of the legislature, 
that it was intended so to do, or without some clear and 
unecpiivocal expressions from which such plain intent 
must have been inferred. But u|>oii the perusal of this 
statute of the 45th of his majesty, there is not found 
in it one sentence, or even one single word, that bears 
reference or allusion to the South Sea Company, not 
even the word “ charter,” which is found in the act of 
the 42d year. The statute was passed in a time of 
war, and was to have continuance only during a season 
of war, when the great demand for British ships and 
British seamen was thought to retpiire a relaxation of 
those acts of navigation by wliieh, generally speaking, 
the vessels of another ^talc are prohibited from import¬ 
ing foreign produce into this country. It begins by 
reciting that by the laws now in force, no goods, &c. 
of America., can, except in certain cn»es, be imported. 
into this kingdom, but in i?/7V/,v/;-built ships, owned 
and navigated according to law ; and that it is ex¬ 
pedient, under the present circumstances, to permit 
certain goods to be imported in foreign ships belong¬ 
ing to subjects of friendly states. From this recital or 
preamble we see the object of tlie legislature, and wc 
perceive that it has reference to Uie acts of navigation; 
and, tliereforc, uriic^ss the terms of the enactments that 
follow introduce some otber object, we cannot presume 
that any other was intended. Bur the enactments do 
not introduce any other object. It is enacted that 
his majesty,^by the advice of his privy coui^l, may 

grant 
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grant licence to British sulgects to import from any 
country in America, belonging to any foreign European 
state, any goods, &c. not prohibited to be used in tbis 
kingdom, in any vessel belonging to any state in 
amity with his majesty, subject to such restrictions as 
the privy council may impose, and subject to the same 
duties as if the importation were made in a British- 
built ship, and to tlie same rules, &c. respecting the 
payment of those duties any law, custom, or usage u» 
the c<jnlrary notwithstanding. To the contrary of 
what? What is the prohibition that is no longer to 
have oflfl'ct ? We answer, the prohibition before spo¬ 
ken oij that is, the prohibition ol’ the navigation acts to 
import in any other than a /?r/V/sA-built ship. The 
-tatutc does not say that the importation may be made 
in the foreign vessel as fully and freely, to all intents 
and purposes, as it iniglit be in a British vessel which 
the argnnient seemed to suppose no words of such large 
and general Import are to be found in it. No allusion 
to the privileges of the South Sea Company, or to any 
other matter or law prohibitory of such importation 
than tlie .nets oi' navigation merely. It was argued, 
luuvever, in snp[iurt of the enlarged consfuction of this 
act, that unless sueh construction were adopted it would 
he in the power of the company to defeat the object of 
the legislature, and that its adoption would work no 
injury to the company, because at the time of the pass¬ 
ing of the act the company itself could not, by reason 
of the war with Spain, trade with the Spanish dominions 
in America, and these were said to comprize the whole 
*. xtciit of coast to which any trade is actually carried 
on within the limits of the company’s charter. As to 
the first af these Uipic‘', if the legislature <iad antici- 
Voi.. I A a pated 
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pateU that its object would be dei'eatetl by any improper 
conduct on the part of the compatu', it mint bi- supposed 
that care would have been tak«i to prevent that mischici 
by some plain diactment, mdas the act has no such en- 
acUnenty we must presume that the iegislatture had no 
such i^jprehension. Indeed the construction conieiKled 
for would but iu part prevent this supposed mischief* 
because the act of the 42d year a{^lies only to the 
western coast of America^ and therefore the two acts 
taken together would still leave this supposed mischiev* 
ous power in full force os to the sootliem part of the 
eastern coast. And as to the last of these topics* tlie 
company might trade to Spanish An.vricaf even during 
the war, if they could obtain his majesty’s licence* and 
the obstruction nnght be removed* as in (act it really 
Wiis, even before the date of this )x>liey* by a ]rcace wiUi 
Spain, though the operation of the act would continue 
during the war with anotiier power. Topics of this sort 
only tend to shew what, iu the optniun of tiiuse who urge 
them* iniglit reasonably have been enacted* they might 
properly be urgcnl in explanation oi' doubtful expres¬ 
sions* if any such had been found in the statute* but 
they cannot add to it any thitig that is not found in it. 
The charter of the South St u Company, and llie acts ot 
i:avjgation* are things entirely distinct in their nature. 
The act of the 42d year abridges the rights of the com¬ 
pany in the cases to which it extends* in favour of British- 
built ships alone. Suppose no such restrictions upon 
trade as those which arc imposed by the navigation act^^ 
bad existed when this statute of the 42d year of the 
king bad passed, it is clear that although British sub¬ 
jects might have traded from all other parts of the 
n urid iu V(||sels of any country* yet this statute would 

have 
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have riiablod them to trade from the western coast of 

South America in ships alone. The efiect 

of the statute of the 45th year of the 'kii^ is, as to the 

ninttcn provided for by and during the period of its 

# 

continuance^ to place trade in the state in whidi it 
would have stood if the navigation acts had never «» 
isted. If tIuMe acts had never exited, a British subject 
could not have traded to the western coast of South Arne- 
rica, in any other than a British-hmXt ship, by reason of 
the privileges of the Sou/A Sea Company, which being ori¬ 
ginally general and applicable to ships of every country 
employed by British subjects, had been abrogated in 
favour of 7 i;-/rfSii-buiit ships alone, by the act of the 
42d year of the king; and we think that the statute of 
the 4$th year of the king does not affect those privileges. 
Upon this ground, therefore, that but for the 45 G. 3. 
there would have been two fatal objections to this ad¬ 
venture, viz. the want of a South Sea licence, and the 
importation in a vessel not /^/'/Z/rA-built; and that the 
45 Ci. 3. only removes the latter objection, and tlocs 
lint affect the fornicr; we are of opinion, that the 
judgment below cannot be supported, and must tbere- 
jbre lie reversed. 

Judgment reversed. 
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The King against The Inhabitants of Eccles- 
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fr-.ii,tineiit TTHIS was an imhctnicnt (in the coininon form 

sj;;u nst the in- , 1 • i . • 1 

J ahitamtofs against tlic inhabitniils ol the parish ot Errlt sfirh! 

the iiun-repair of a coiiiiiiuii liighwuy tfiere. Plea, 
t”i inhai.t’.^niV *he voatl iiu'ticU'il, that the inhaliitants of ti 

ol j paitioiUr certain district or division iii^the township ol' liraef/it /ti. 
tiie puii.i, in the said parisli oi‘JCich’sffe/if, cal Uni Otu's Acte and 

iniint:ni •.i.illv 

rtj,..=rtii r,:i liic Oughty Bridge, from time wj^ereofthe niemorv of nuin 
that lii-tiict, <>i' is not to the contrary, have rcpaireii and amended, and 
^^!lu -'rd v ir*" ****''‘-’ accustometl to repair and amend, 

ti'iind of right ought to have repairetl and amendetl, and 
gi. d. alth. j^h still of right ought to repair and amend, when and 

ti .1 r.o: -ta'c •11, 

often as it hath been or shall be necessary, such and so 
many of the common highways situate in the said dis¬ 
trict or division of Ones Acre and Oughht Bridge, us 
would otherwise be repairable ami amendable by the in¬ 
habitants of the said parish at large. Tlw plea then 
staled, that ti:e part of the said road indicted wsus situatt 
in the dittrict, and would, hut lor the said prescription 
or usage, be rejiairable ami amendable by the parish at 
large; and concluded, that by reason of the premises 
tilt iiihabitunts of the said district or tlivision of 0««> 
Act e and Oi^/dy Bridge, in the township ol Bradjeldi 
ii^gtitc said parish of licclrsfieid, during all the time last 
aforesaid, ought to iiuve repaired and amended, and still 
ought to repair anti amend the same part of the said 
common higliway, so ruinous, miry, deep, broken, and 
in decay, in the introductory part of their plea particu¬ 
larly mentioned, when anti so oSttu as it hath been and 

shall 
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shall be necessary; and that the iniiabitants of the said 
parish at large ought not to be charged with the 
repairing and amending the same. And this, &c. 
Wherefore, &c. There were similar picas as to the 
other parts of the road indicted lying within other 
districts in the pari!*]). Issues having been taiccn on 
these pleas, the case was tried at the summer assizes, 
i8i6, for the count}’ of YnrL, before B., when a 

verdict was found for the'defendants upon all the issues. 
In the following lerin J. JVUliamx inovt-d to enter ;!p 
judgment lor the crowji non obstante veredicto, on the 
ground that all the J)iea^•**ere defective. When cause 
was shewn, the Court ordered the (piestiun to be j)ut 
into the form of a special case; which was argued in 
last Michaelmas term. 

• 7 . IVUliams for the crown stated, that this was a new 
question, although for a long time it seemed to have 
been considcreil as res judicata from the uniform course 
of the precedents, 'rhe priticiple which goveiTis cases of 
this sort is the same as that which applies to bridges; 
for a parish with respect to highways stands in the same 
situation as a county with respect to bridges. I.,oril 
CV)/v, in his Commentary on the Statute of Bridge.-, 
says (a), “ Some persons, spiritual or temporal, incor- 
})orate or not incorporate, are bound to repair bridges 
Vatione terrurse sua? terraruui sive teiiemcntorum, and 
some ratione prtescription.s taiitum. Katione tenuro:, 
by reason that they ami those whose estate they have in 
the lands or tenements sire bound in respect thereof to 
repair the same. Ratione praescriptionis tantum ; but 
herein there is a diversity between bodies politic or 
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corporfttc, »piritual or tempomU aiwl natural |ier«Nm; 
for bodies politic or corporate, spiritual or temporal, 
may be bound b}' usage and prescription only, because 
they are local, and have a succession por|»etual; but a 
natural person cannot be bound by act of his ancestors 
vrithoYit a lien or binding and assets.” Tlicre is, ihert'- 
fore, a clear distinction between natural persons and 
corporations. So in 2i £.4. Micft. term, pi. 3. the 
same distinction prevails. Now by natural persons 
must be meant either individuals, or the collections of 
individuals, as the inhabitants of particular districts. If 
so, then the inhabitants of a district cannot be bound 
rationc prccscriptionis tantum. The same rule is to be 
deduced from A’leiYuv^, 52. p/. 4., where the point was 
with respect to charging individual^ rationc tcinirse. 
These latter words indeed intply a coniideration; and on 
this ground, in Hex v. Kerrison (o), it was held that they 
W'ere of so technical a description that they could not be 
supplied bj' equivalent expressions, such as “ owner and 
occupier of a certain navigation.” In Hex v. The lnha~ 
hitants of Hridekirk (i), the plea stated a consideration. 
I'ur there it set out that the parish was divided into dis¬ 
tricts, (naming them,) and stated a custom for all the 
districts separately and respectively to repair their own 
roads. Each district was therefore exempted from the 
repair of all roads not within it. That was a consider-- 
a'tion for its repairing its ow'ii roads. In ITie King v. 
£ardisland{c) the pleas were similar. 'Fhere is in this plea 
no traverse of the liability of the parish at large to repair. 
Tliat is another objection. In Rex v. The Inhabiianis 
Iht^JlVest Hiding of Yorkshire, Glusbttmc Heck case {d\ that 

(•) I M. ir S. 435. (fi) XI jEfli/, J04. 
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traverac was introduced; and though Mr. Serjeant 
Willianu in his note, 2 Sound. says, that swh 

traverse is demitrrable, that is not so. Rex v. The In- 
httbilanit the County of Glamorgan (a), contained the 
same traverse; |nd the better precedents always have 
inserted it. This case is decided by Rex v. St. Gilevs, 
Cambridge. (Ji) That was aa indictment against the parish 
of St. Giles for not repairing a highway situated wkhin 
it. The parish pleaded, that the inhnbitaiiU of the pa¬ 
rish of St. Mary's, from time immemorial, had repaired, 
.and of right ought to have repaired, and still of right 
ought to repair the road iniUctcd. Tlmt was therefore 
a plea charging the inhabitants of St. Maty's ratione 
prsescriptionis tantiim. riiu Court there held, that it 
was necessary to imitate n consideration fur that prescrip¬ 
tion, and the plea was held bad on that account. He 
then referred to- Rex v. The Inhabitants of RagUy (c), 
Crown Ciraiit Assistant (d), and Rex v. Great Brough^ 
lotu (e) 
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Littledale, contra, contended, that if a traverse were 
necessary, that there was one in this case; for the plea, 
after stating the liability ot the inhabitants of particular 
districts to repair and amend the road, concluded thus: 
** And that the inhabitants of the said parish at large 
ought not to be charged with the repairing and amend¬ 
ing the «unc.” This therefore is a traverse quite sufii- 
cifuit, if any traverse at all were necessary, which it is 
not. [He was then stopped as to tliis part of his argu¬ 
ment b^' the Court, who said that certainly tliis was a 
sulBcient traverse, if any traverse was required.^ .-\s 

W 

(rf) » Etut, 3 j6 . isnetis. (>) Not yet rcportc<1. (f) liMJ. 697. 

vi/; 1’. aa;. (e) 5 Burr. sjco. 


to 



CASES iM HiLAUY TERM 


1818 . lo the other p(wt respecting the consideratjan fur tlic 
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egauut district, no argument can be drawn from the form of 

plea in Hex v. Bridctirk t for tliat was adopted only 
EccLKtricin. ^ ^ evidence of the custom of re{>airing 

in the other districts of tlie parish. That form of pleatl> 
ing was also reconnnendcil by Mr. Scijt. U'iUiams^ in 
1 Sound. 159. r. in the notes to Hex v. Sioufihtotiy and 
vostulopled in/iVjrv. Thi' Inhabitanii uj Ijcominstcr. 

But die form udoptcil Iicre is llic ll^llul one. Fonncrly, 
indcc'd, the preceiients were generally of an iiiiuieuiorial 
prescription to repair a }>ariicuiar J'oaii, it beino con- 
fidcrcti doubthil whether an iiniiioniorial preseription 
could uttacli on mociern roads. \\'lKn that was esta¬ 
blished, the present iorin ot’ plea wa* ad<ipted. This 
form ofpleadinir is found in Jh.i v. The Inhabitants of 
SfretJ'ord (i); and ihonjih error.- were there assigiieil, this 
ol^ecliun was never taken. In Ih\rv, Great Jiraughton 
Mr. J. Ashhurst says, “ Il'you lay a charge upon per¬ 
sons against eominon right, you must shew how they 
arc bound. It is not enough U» sliew that thev iinmcmo- 
iially ought lo repair; it must he shewn that they have 
repaired.” That is shewn here; and that is the way 
of shewing how they are hound here. So in Hex v. 
The Inhabitayits yj'Hhejfu Id (c), the .same ienrncHi Judge 
;.ays, “ Where the indictment is against a township or 
particular persons, it must allege that I'roisi time imme¬ 
morial they are bound to rc)>air.” In Rex v. Marlon (rf) 
and Hex v. Pen lerryn {e\ the same point was ruled. But 
it never was a rjiiestion in any of these cases whether 
any thing more than a prescription to repair need be 

{a. X Smtccn. iyf. i.itc. d) i t^d. Jtayn:-liCq. (c- i T. J{. t 

{dj ^ud.x- 6 , (r; aT. J?. 5x4. 
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staled. In Rex r. The Inhabitant* ^ the Wea Riding 
of Yorkthire (a), and in Rex v. The Inhabitants of the 
West Ridii^ (f Ywkshire (6), the same form of pleading 
WM adopted; and no objection was ever taken on this 
ground. The uniform course of the precedents printed, 
as well M MSS., is in favour of this plea. But even 
supposing a consideration to be necessary; it may be 
inferred from the word inhabitants: for inhabitants 
means here occupiers of land within the district. Then 
ch.nrging them as occupiers i>f land is in effect charging 
them rationc of their occupation of the land; and so 
there would bo a consideration, viz. the occupation of 
the land. laid in this case. In tiie common case of ra> 
tione tenurm 3'ou indict the tenant of the land. But an 
argument is foundctl on this; that here non constat 
but that the inhabitants of this district may be liable to 
repair the other roads of the parish: so they may; but 
that is not conclusive at all. The inhabitants of hun> 
dreds often repair bridges within the hundred, and yet 
cmitribute also to the general county bridge rate. So 
inhabitants liable to the repair of a particular chapel, 
nevertheless contribute to the church rate, (c) Here the 
inhabitants of a district may be considereil as tanijuam 
a corporation, and all the arguments relative to cor- 
|H>rations apply to them. If so, then even on the au¬ 
thorities quoted by the other side, it is suiliciont to 
charge them by prescription. If a consiilcration be 
necessary to be stated, it must also be proved: and 
how can an immemorial consideration bo proved at 
nisi prius. 
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» 7 . WiWams, in reply, observed that the same argu¬ 
ment as to the course of the precedents had been 
equally pressed in the case of JR. v. St. Giies^St Cam- 
bridge^ and bad failed there. In the cases quoted, the 
Direction was never taken and overruled. As to the 
word inhabitants importing a consideration, the same 
would apply to owner and occupier; yet those words 
were held insufficient.in Rex v. Kerrison. A consider¬ 
ation might easily have been stated and proved, by 
diewing that the inhabitants of this district did not 
repair the other roads in the parish. 

Cur. adv. vult. 


Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. 

Tliis case stood over that the Court might look 
into the case of Rex v. St. Giles’s, Cambridge. It w’as 
an indictment against the parish of Rcclesfidd, fur not 
repairing a road. The defendants pleaded as to part 
of the road, ** that the inhabitants of a certain district 
or division in the township of liradjield, in the said 
parish, called Ones Acre and Oi4ghft/ Bridge, fironi 
time whereof the memory of man is not to the contrary', 
have repaired, and have been used and accustomed 
to repair, and of right ought to have repaired, and still 
of right ought to repair such of the said highways in 
that district or divisiji^n as would otherwise be repair¬ 
able by the inhabitants of the parish at large, and that 
the part pleadcKt to in that plea was within that dis¬ 
trict or division; that the district or division ought to 
have repaired it, and the parish ought noL” There 
were other umitar pleas as to other parts of the road 
indicted. Issues were taken upon these pleas, and a 

14 verdict 
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verdict having been found for the defendants, an op* 
plication was made to the Court to arrest the jadg> 
ment, or to enter judgment for the crown, notwith¬ 
standing the verdict And the Court directed that 
the matter should be discussed before them upon a 
special cose, which was done accordingly. Two ob¬ 
jections were taken, first, that it is necessary to shew 
some consideration to sustain a^harge upon the in- 
itabitants of any particular division of a parish to the 
repair of its highways, which is not done in this plea; 
and secondly, that the plea does not conclude with a 
traverse of the obligation of the inhabitants of the 
parish at large. The case has been argued before os, 
and in the course of the argument we declared that we 
tliought there was no weight in the second objection; 
because, supposing such a traverse to be necessary, the 
conclusion in this plea in the words, and that the 
inhabitants of the said parish at large ought not to be 
charged” was, in our opinion, a sufficient and effectual 
traverse. In support of tlie first objection, it was 
urged that the obligation upon the inhabitants of a 
parish to repair the highw.ays within it is analogous 
to die obligation upon the inhabitants of a county to 
repair the bridges within the county; and that the 
inhabitants of the larger district arc prima facie subject 
to titc obligation, and cannot discharge themselves 
iVora it, without shewing in certain some other person 
or persons either natural or politic who are subject to 
it. It was further contended upon the authority of 
Lord Cole’s Coniinentary on the Statute of Bridges, 
that although a body iiolitic may be charged in these 
<*ases ratione prescriptionis tantum, yet natural persons 
•annot be so charged; but that in order to charge 

them. 
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181 Uiern, iM>me good consideration for the charge must he 
shewn, such as the tenure of their hinds or tenements; 
tfji’tit and it was said that the inhabitants of a particular 
** uiiu*of** portion of territory are to be considered as natnral 
j^ccLLcncLo. pej-sojijj. much reliance, als<s was placed upon thee asc 
of The King v. The Inhabitants of S/. Giles, in Cam^ 
bridge, lately decided in this court; wc arc of opinion, 
however, that the pl^ in this ease is good, and that 
judgment ought to be given for the defendants. The 
plea ailqres in substance, that the inhabitants of a 
particular division of the parish named in the pica 
have from time immemorial actually repaired the 
highway in question, and ought to have done so; so 
that it is not open to the objection which prevailed in 
some of the cases quoteil in the argument, wherein 
the allegation was only that the inhabitants of the 
minor district imnicniorially ought to repair, and there 
was no averment that they had in fact ilone so.” The 
plea in the present cas<‘ is conformable to the general 
course of jwecedcnts, both of indictments and pleas, 
relating to highways and bridges. Two instances only 
of a different form of pleading were ineiitioiicd at the 
l)ar; first,, the case of The Kin^ v. The Inhabitants of 
the parish of Rridekirk. (iT"* In that case, the plea of 
the parish w'as in a different form; and alleged that 
the inhabitants of the .several tuwnshijis of the parish 
repaired, each, the highways within their’ own loxvn- 
sbip, and so shewed an exemption, from the rejiair.s of 
the highways., out of their own township; and bv con¬ 
sequence a consideration lor the sole obligation of 
repairing thoac tliat lay within it: but this was ex- 

(?) 11 £eil, jC.^. 
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phiined by the gentlmnan, who drew the plea, to havje 
been done for the particular purpose of opening a 
larger field of evidence at the trial. The other in¬ 
stance of a difierent form of pleading was quoted from 
2 Campb. 494. 'I'lie reasons of the form there used are 
obvious upon the |K>rui>ai of the case; little weight, 
liow'ever, could be attributed to two instances of de¬ 
parture from the usual forms, even if the reasons had 
not appeared. la the argument in support of the 
motion, the matter of this plea was treaU-d as a pre¬ 
scription ; but we think it is more properly to l)c 
Con.siilercd as a custom. Tlu re are two distinctions be¬ 
tween custom and prescrijUiou mentioned by JLord 
Cvkc in Gate'u'ar//'^ ease, 6 Co. rto., which are material 
to the present purpose. A jirescription always is 
alleged in the person. A custom ought always to be 
alleged in the land or place. Every prescription 
outtht to have bv common intendment a lawful be- 
ginning; but, as is w’ell expressed by Mr. Justice 
Blackstone in his Commentaries, vol. i. p. 77., customs 
must be reasonable; or rather, taken negatively, they 
must not be unreasonable; upon which account a 
cu'^tom may bo good, although the particular reason 
of' it cannot be assigned, for it sufficeth if no good legal 
reason can be assigned against it.” Now the matter 
of tbi.i rule applies not to any particular individual, 
but to the inhabitants of a known district of country, 
ard to a subject c.xisting ivithin that district; and it is 
of a local and not of a personal nature. It is a general 
rule of the common law, that highways and bridge^ 
are (except in certain cxccptcd cases) to be repaired by 
tlie inhabitants of the territory wherein they arc situate, 
as a charge upon the huid witliin that territory, to be 
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defrayal bgr the occapim for the thne being i 'He 
charge ia upon the land, (under whhdi word hoifie«i 
&C. «re included,) and upon the inhabitAta in reflect 
of the land, not in respect of their person or residence. 
An occupier of land is chaigeable although he reside 
elsewhere; a resident, not being an occupier, such ai. 
an inmate or servant, is not chmgeable. Taking this 
to be the general rule, tlic next thing to be considered 
is, the extent of the territory' ebargeabie. Lord 
in his Commentary on the Statute of Bridges, having 
shewn how a corporation or natural persem may be 
bound to repair a bridge, puts tlic case that none at all 
are bound, and then says that by the common law if 
die bridge be iiut within a franchise the iuhabitants oi 
the shire shall repair it; thus iianiing the largest divi¬ 
sion of territory known in this respect to the law: if 
it be within a franchise, then those of the franchise 
shall repair it. But upon reference to the statute itself 
it is obvious that districts smaller than a CQUiity were 
in some coses chargeable to the repair. For the statute 
begins by reciting that in many parts of the realm it 
cannot be known or proved what hundred, riding, 
wapentake, city, borough, town, or parish, nor what 
person certain, or body politic, ought of right to make 
mch decayed bridgesand for remedy enacts, ** That 
in every such case the bridges, if dicy be without a city 
or town coqiorate, shall be repaired by thsjiDhabitants 
of the shire; and if they be within any city or town 
corporate, then by the inhabitants thereof.*' And in 
Magna Charla, cap. 15., it is enacted, ** Tliatno town 
nor. freeman sltall be distrained to make bridges or 
banks but such as of old time of right have been accus- 
toiped to make them in tltc time of King Henry our 

grand- 
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gtgndfiiilitr.** From tioth of^wiu^ sumitet it iiqpoan^ 
that COMTIM or diitrkts ttoailer than a county had been 
acaaetoiaed oases to make bridges; and so in 

fact th^ conUnue to do until this day. And upon the 
whola it seems manifesty that the extent o£ the tenitory 
chaigoable in this case is to be ascertained by usage and 
custom, and that in default only of an usage and custom 
to charge a smaller territory, the charge shall &U upon 
the larger, that is, upon the county. And as the cose of 
parishes, and highways within them, is analogous to that 
of counti^ and bridges, the charge of repairing a high¬ 
way shall fall upon the parish, in default of usage and 
custom to charge the particular portion of the parish 
wherein it is situate ; and as a hundred, or parish, or 
other known portion of a county, may by usage and 
^ custom be chargeable to the repair of a bridge erected 
within it, so in like manner a to^vnship or other known 
portion of a parish may by usage and custom be charge¬ 
able to the repair of the highways within it. And upon 
an attentive perusal of the passages of Lord CoX'/s 
Commentary, which were cited in the argument, we 
think it plain, that in drawing the distinction between 
bodies politic and natural persons, the learned writer 
speaks of individual persons, and not of an aggregate 
of the inhabitants of parishes or other places. ** A na¬ 
tural person,” he says, cannot be bound by Ike act 
of his anoc|br without a lien or binding and assets.” 
The case referred to in the year-book was that of an 
individual. Auceslor and heir are words of well-known 
import in tbe law, but arc not applied in strict legal 
language to the successive generations of inhabitants of 
a district. And indeed the inhabitants of a townsfaij^ 
parish, or other known portion or division of the county 
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and in which firom their sitaaticMi they have a ceountm 
int^wsty bear a resemblance to corporadP^bodies; tii6y 
may |>y custom claim and exercise msements in the land 
> of an indiridnal within the place* as a right to enter 
and remain upon it at seasonable times* for lawful 
pastimes and exercises; /V/M v. /tai»/$ng and Others (0}; 
or to pass over it in their way to their parisli church. 
In ancient times, the inhabitants of towns not corporate 
were charged an<l sued pro regc in the same manner ns 
those of towns corporate, to uiiis and taiiiageS| and for 
a firm or other debt (hie from their community*.and 
for the receipt of the goixis of felons and fugitives. 
Instances of these matters will be found in the Firma 
Burgi of r. and 5. In all these cases* how¬ 

ever, the subject of the charge or casement is some 
matter within the place. From whnt lias been said* it 
will be obvious that the present case is clearly distin¬ 
guishable from that of The King v. The Inhabitants ^ 
St. GileSt in Cambridge, la that case the highway 
in question lay out of the parish which it was 
attempted to charge; and upon that ground the 
Court there held the pica to be bad. Ail customs 
arc purely local, and confined to particular places. 
There cannot he a custom in one place to do 
sometilitig in another. The land in a particular 
place, and the inhabitants in re.spect thcasmf* may be 
chargor! by custom, for matters within the place; but 
custom will nc»t apply to matters out of it. Lord Coke 
observes at the end of Gateward\ case, that llie custom 
there alleged was insufficient and rejiugnant; bccauH. 


it 
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sieged, tbat^the custom, there-^as, that ev^ 
' inhabitant of tlie ihwn of had hsecl to have common 
in a certain^iaccin Uie town of H., which was another 
town. And in Foiston v. Cr<u:krood[a)i it i$,.iaid,downy 
' that a copyholder nfay claim common of pasture, &c. 
within the manor whereof his tenement is parcel, 
Ity the custom of the manor; but that if he claims it 
in land which is not parcel cf the manor, he cannot 
claim it by the custom of the manor, for the custom is 
quod infra maneritim talis habetur consuetudo, and 
therefore he cannot apply it, or by force thereof claim 
any thing out of the manor. In the latter case, the 
known course is to prescribe in the name of the lord. 
Il^ tlicrefbrc, the inhabitants of one district can be 
charge**! at all for n matter out of their district, (upon 
which point it is not here necessary to give any 
opinion, inasmuch as custom will not apply to tlie 
matter, and so they cannot be charged by custom,) 
the only mode of charge will be that of prescription; 
and as no common intendment can be presumed for 
such a charge, it will be neex^sury to shew some spe¬ 
cial matter, whereby a lawful beginning may be in¬ 
tended. Nothing of this sort was done in the case of 
The King v. The Inhabitants of the parish tf St. Gilesi 
Cambridge. That case is distinguishable from the 
present in the particulars already noticed. And for 
the reasonaipven, we think the present plea is good, 
and the rule therefore must be 

Discharged. 
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The King against Matters. 

'JTHE defendant wa.s convicted before two justices of 
the county of Deron on the stal. 12 G. 3. c. Oi. 
s, 11. {a) for having in his possession more gunpowder 
than was allowed to be kept by law. The coiiviclioti was 
dated on the Aprils and the iiifonnatioa 

stated that within fourteen days last past, to wit, on the 
17th day of March instant, one Rickard MailerSj tuasti r 
of a certain bt>at or vessel then lying on the water 
witltln a certain part of Greaf Britain, to wit, in the purl 
of Plymouth, in the county aforesaid, (not l)cing tltcn a 

<e; laG r.f>i. 11 . No priions sli.«ll bate or keep, &t ary 
or.e time, being dealeis in gunpivedcr, mote tliaii two bundled pounds 
of gunpowder; and not being such, more than fifty ].ountls of gtin- 
powdci, in ai.y bouse, mill, magazine, stnreli(iu..e, warclmusr, shop, 
cellar, yaid, ts-!ii!f, or other building nr place occupied by the vime 
person or persons, ,'all buildings and places adj-iining to eacii other, 
and occupied together, being to be deemed one house or place witbiii 
this act] ; or o:i .ny liver ot oti tr watci, [except in carriage- loading or 
unloading or pas-irg on the land, or in ships’ heats or vesK-ls loading or 
unloading or passing on any rivir oi r svater, or detained there by 
the tide or bad vve;.tl.- 1 .', wi:! in tl e fi lloss iiig liniits; ’bat is to sa>, 
wit;.in the clti'-s of of fi'esimivitir, at within three miles <-1 

titi.i-r of tliem, ot any r;*.y, horougli, or ma<k(t-town <1 

CirfjfB'/: IK, or one mile of the tr;in’', tn witliin two miles of a:iv 
palace or i.oc.sf t.f residence <’i bis majesty, t>r within iwo miles of 
any guO^.fiW.'.i r rriagazi e b-,loi.gii g to bis in.ijcst>, bis heirs or sui- 
ctr.'orr, or svi-liin half a niiic of any parish i burcii, oi in any other 
patt of flrtat Biiijiu, (except in n.tlis or oilier place* wbicli, at the 
Lommeneen-ent t.f th.is net, ti.all be used for the liiakiRg of gun¬ 
powder, and the magazines, sloii.-liotises, and offices thereto adjoining 
and bclonying, and in the places wiierc it fliall be lawful to make 
guepowdtr, or to ke* p gteater or uiillinited quantities of gun¬ 
powder hv (r.ice of tii-.- pr'>'isi»ns hereinafter contained,) on pain 
of forfeiting ail the gunpowder beyond the quantity hereby allowed 
to he kept, and the barrels in whieh such gunpowder shall ht, and 
also two sliillings for ceery pound of gunpowder beyond such allowed 
quantity. 


dealer 
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(Iraler in gunpowder,) di<l have and keep at one time, 
on board the said boat or vessel then lying on the water, 
w-ithin a certain part of Great Britain^ to wit, in the 
port of Plymouth^ in the courtty aforesaid, more than 
fifty pounds weight of gunpowder allowed by law to be 
kept, (to wit, twenty half barrels, containing nine hun¬ 
dred pounds w'eight of gunpowder and upwards,) the 
said boat or vessel in which the said last-mentioned 
gunpowder was, not being then and there loading and 
unloading, or passing on any river or other water, or 
being detained by the tide or bad weather, the said 
boat or vessel then and there lying on the water afiire- 
said, within the following limits; that is to say, within 
one mile of the borough and market-town oi PbpnotUh^ 
in the county aforesaid, and within two miles of a gun¬ 
powder inaga/ine belotjging to his present majesty, and 
within half a mile of a parish church, ^thc place where 
the said boat or vessel was then and there lying not 
being then a place where it was lawful to keep greater 
or unlimited quantities of guiqjowdcr, by force of (he 
statute passed in tlie i ;tli year oi‘ the reign of his pre¬ 
sent majesty King Ctro/yr the ’’J'lnrd, entitleil “ An net 
to regulate the making, keeping, and carriage of gisn- 
powder within Grrat ]iri!ainy and to rental the laws 
heretofore made f»w any of those purposes,”) against 
the form of the statute in siu-li ease made and pvtj- 
videtl, whereby and by force of the saiil statute the salt! 
Richard Matters hath forfeited all the saiil gunpowder 
fieyond the qnaiuity alh)wcd by law to be kept, and the 
Imrrels in which such last-nientioncd gunpowder was 
on the said seventh of March instant, and hath also for¬ 
feited two shillings for every pound weight of the said 
ginipowdcr beyond tlie <]uaiitity allowed by law a*'’ 
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aforesaid* one moiety of whicb pcoaltica is to be (mid 
to his present majesty* his heirs or successors* and 
the other moiety tliCTcof to be paid to tire informer. 
The conviction then proceeded to set out the suinmonst 
the ap{>earance and plea of the defendant, the examin¬ 
ation of the witnesses, and the adjudication of the justice:^ 
by which the gunpowder was condemned, and the pe¬ 
nalty imposed. The conviction having been removed 
into this court by certiorari* Baylift in Michaelmas term 
last, obtained a rule nisi to quash it, and lire case was 
in this term argued by 

Bayly^ against the conviction. The exception (being 
incorporated in the enacting clause of the statute, 
which both creates the offence, and gi\’es the penalty,) 
sliould have been negatived in the infumiatian, Spieret 
V. Parker, (a) One of the exceptions here is “ mills 
or other places which at the coinmcncemcnt of the act 
were used for the making of gunpowder,” &c. The 
information docs not negative tliis exception; and the 
boat may either have contaii:c<( a mill, or have Ireen in 
a basin within the precincts of u mill or other place 
lor making gunpowder. Suppose in this case that there 
find been a mill under which the water flowetl, i;i:d 
this boat had been ruoonxl beneath the iniil, then every 
thing stated in the information would be true, and yet 
it might still come within the exception; and this 
^3 by no means an unlikely supposition, for in maiiu* 
-factories adjoining canals mid navigable rivers, there 
frequently are kucli places for boats. 




('>} < 7. i/t*. 
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£, Lawest contra. The enacting clause creates two 
distinct oflences; first, it is made an offence ** for any 
person not being a dealer in gunpowder to keep more 
than fifty pounds in any house, &c. or on any river or 
water within a mile of a market town, or two miles of 
any magazine belonging to Ids majesty, or half a mile of 
any parish church.” To this the exception us to mil]; 
does not apply. The act then goes on to state, “ or in 
any other part of Great Britain^ (except in mills, &c.;” 
and tlnis creates a second offence, viz. the keeping more 
than tile allowed quantity out of the limits described in 
the firot part of the clause, except in mills, &c.; but this 
latter exeeption does not in any respect add to, alter, or 
qualify the ofienee <lescribed in the first part of the clause, 
and- therefore is not applicable to the charge in the in¬ 
formation. For the gunpowder here is distinctly stated 
to have been kept within the limits specified in the fir«t 
part of the section, and alt the exceptions applicable to 
that oflbnce are stated in the information ; and the excep¬ 
tion relating to mills not being applicable to this offence 
it was wholly unnecessary to take any notice of it. 

Citr. adv. vidt. 

Lord Ellenboiioi GH C. J. now delivered the judg¬ 
ment of the Court. 

This was a conviction under the gunpowder act, 
12 Cv. 3. c. 61. s. II., which reduces into one, and re- 
l>cals all former acts relating to the making, keeping^ 
-itul currying of gunpowder. The legality of this con¬ 
viction wus argued before us on a former day in this 
term, and the only doubt-which the Court entertained 
u|K)n it was, whether it was necessary for the informant 
in his information to have negatived that the gunpowder 
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161 sought thereby to be condemned «s forfeited was kept 
.. ** in any mills or ether places which at the commciice- 

V »nient of that act were used for tlie making of gunpow> 

1 r£K8. ^ . 1 . f 

der,’* &c. The act first prohibits the keeping of 
gunpowder beyond certain specified quantities in cer¬ 
tain specified places within which the gunpowder in 
question (which is the oAiject of the information) is 
stated to have been kept: it then proccctls to prohibit 
the keeping of gunpowder in any other part of Great 
Britain^ except in mills or other places, which ut the 
eommcnet iiu-nt of that act wore used for the making of 
gunpowder, &c. Now the gunpowder in <)UOhtion being 
I xpressly stated to have been kept within the prohibited 
limits first mentioned need not be stated not to b« 
within the exception applied to the allowetl limits se¬ 
condly nicntiom.'d. The exception relates to a new 
subject, and need not be negative'll, unless the gun¬ 
powder in (juestion otherwise fell within the allowance 
::ivcn by the latter branch of the section to any other 
r/'Great Britain, which it does not, l)eing already 
ei-:'.;prehended within a pariie'uhir part of Great Britain 
in which a prohibition is sjKcificaHy annexed: the ne- 
g>:living this exception would therefore in this case have 
ocen impertinent; and as it relates only t»> another part 
of Great Britain^ within which the gunpowder in ques¬ 
tion was nut kept, would have bci’ii so far repugnant 
and contradictory. The information was ther^ore not 
'filble to any objection on this ground. 

Rule dischargeil. 
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Ward, Assignee of Cottel, a Bankrupt, 
asrainsl Abrahams. 


^^CTIOX by the plaintiff, as assignee of a bankrupt. The stat. 39 & 
for goods sold, &c. Plea, general issue. Plaintiff ro*a«^ 

>it the trial obtaincil a verdict for 3/. 12s. The defend- an,i 

ant resided in London^ and previous to the trial had »»'' whtre 

. a ;>laint:tr, as 

given notice under 49 Geo. j;. c. 121. 5.10. of his in- a>.-’j;n'rc, icco- 

. 1 *. ... . 1 1 1 ver*-! less than 

tention to dispute the petitioning creditor s debt and 5/,, hrC curt 
act of bankruptcy. A rule nisi having been obtained 
on a former day in this term for leave to enter a sug- "j 

i^tion on the roll in order to deprive plaintiff of his 

r c nflofro-ts; 

costs under 39 and 40 Geo. 3. c. X04. 


I.iit (IrfcnJant 
i.av.iig given 
f.oiice 01-hU 


Martyat and Campbell now shewed cause. This statute :i.»pireThr 
applies only to those cases where the debt (which is the ^^-''.’10"^ Jatail 
subject of inquiry) docs not exceed 5/., and where the p 
parties do not sue in a representative character. But »• "as 

h. ■ n that the 

here the plaintiff does sue in that character; and the ii ■nrwa, 

t ' fi I to the 

defendant having given notice of his intention to dispute ... t - eieby 
ilie potitiuuing creditor’s ilebt, &c. and act of bank- 
luptcy, the inquiry would be as to a debt of too/.; and 
secondly, as to the validity of the act i*f bankruptcy, which *'■ 

fretjuently is a question of much nicety. It clearly was 
not the intention of the legislature to give a jurisdiction 
upon such subjects to these inferior courts. At al 9 
events, the plaintiff ought not to be deprived of the 
costs occasioned by the proof «>f the (Knitioiiiiig credi¬ 
tor's debt and act of bankruptcy- 'I'hat proof was 
rendered necessary by the notice given by the defend¬ 
ant, and the 49 Geo. 3. c. 121. 5.10. expressly provides, 

B b 4 that 
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bJWJI/ 

Abkasaris. 


that ** if the matter disputed shall be satisfiictoriiy 
proved) tliat the assignees shall be entitled to the costa 
occasioned by such notice) even though the pluiiitiif be 
nonsuited) or there be a verdict tor the detendant." 
The petiiioniiig creditor’s debt anil act til' bankruptcy 
were proved iu this case; the plaintili' cannot therefore 
by the 39 and 40 Geo. f. c. 104. be deprived of costs 
expressly given by a atuiuic subsetiuentiy enactetl. Hi 
therefore, a suggestion be entered at uil, it must be 
specially framed so as not to deprive the plaintifl ot 
those costs. 


Gurney and F. PoUcck^ contra. The case of H-c.f, 
Administratory v. Wyhurd ;c), is an authority to shew 
that this statute will extend to personal representatives) 
end there being no cxnr€‘s> ixceptioii applying to the 
case of an assignee of a bankrupt, the present ease falls 
equally within its operation; the statute de()rive!> plain¬ 
tiffs of all costs where the sum recovered i*. less than 
5/., and before the 49 G. 3. r. 121. .v. 10. tin- piaiiitiff' 
iiuuid be hound tCftluiut any notice to j>ruve the act 
cf bankruptcy, and tiie ]>elitiuning creditor’s debt, and 
still if he recovered less than 5/. he would lose the 
costs occasioned by such proof. And the net of the 
defendant in giving this notice cannot give the plaintiff' 
a title to costs of wtiich he is deprived by tJte express 
provision.s of an act of parliament. 

Lord Ehx-vjjokough C. J. In the case of Kecy 
and Another^ Assignees of Taylory v. lligg (i), the 
Court of Coumion Fleas allowed a 8ugg(‘stion to be 

’t) /'?.••/'/ 246 . '» t JInuir Jt'yH.ii. 

i 
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entered under another act of parliament conferring a 
idinilar jurisdiction; and Lord Chief Jiutice E^resayat 
tlial ** ulthoogh it might have been prudent fur the 
iegislatiirc to have made such an exemption, yet as a 
general jurii^iiction was given the trial of liankruptcy 
was incidontnl to it.” This act, therefore, having given a 
general jurisdiction, and there being nti express ex- 
r4!ption for the case of bankruptcy, the defendant is 
certainly entitled to enter a suggestion, but inasmucli 
as the proof of thc*]>etitioning creditor’s debt wa? 
rendcrtnl necessary by the act of the defendant, the 
suggestion shemid Ik? so entered, that the plaintiff' may 
not bo deprived of the costs thereby occasioned, but 
only of those costs which w*ould havo been incurred 
had no notice been given. 

Rule absolute upon those terms. 


369 

lisis. 


U'AIO 

ajuittt 

AbIauami. 


Ex parte Pi lton. 




Jf^. iMES PILTOSj in 1812, jnirchased of JiicJiard 
Platt the lease of a dwelling-house and premises 
.sitiiute at Nt:. 2o. in .Vcw Ji,ant-i.trtYt, for the term of 
twelve yoitrs, M the rent of 30c/., for which, with the 
fixture.-, he paid 525/. In 1814 he bi'came a bankrupt, 
and his a--sigiiee> declined taking to the lease in question. 
In Jutte la.-t J*latt levietl a distress for rent, and took 
Pilton\ gotnls upon the premises. And afterwards, 


Whirr a teller t 
to re?:^. 

nil the piemistj 
for KfVrTul 
months, and 
lift them wit* • 
out any turn':* 
;uie. or sufS- 
eicn’ ot'ierpro¬ 
perty t ansn'C; 
t' I » r..r's rent; 
Held char the 
Linllord might 
pi.'i'tily pro. 
c.'c.i under 


II G. s. r-19. j. 16. to recover tlie po.<.«CMton, aithough he knew where thr truant thet; 
was Bnd although thr juiticea found a irrvant ot the ter.ant on the pretniie' when they 
5 rtt went to view the ume. , 

Held alto, that it ii not neceuary to state, in the record of the magntratc * procBM* 
ings that the landlord had a tight of rr-cntry, although such a right must exist in order 
lu cnlitic the parly to proceed iiiidii this rt.tute. 


P: 7 ton 
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IN 18 . Pilton liaviiig in June la&t ceased to reside on the pro 

"'■■■■■■■ mtses, Plail^ on the cth of Decereber last, proceeded 

Es parte . , ^ ^ 

Pilton. under the powers given by 11 Cr. 2. c. 19. s. jo. to re¬ 
cover the possession. 

Chittyt on a former day in this term, had, under the 
17th sect, of the act, obtained a rule to shew cause why the 
IKissession of the premises should not be restored to Pf/to/:, 
and why Platt should not pay the cxpences and costs 
incurred, and the costs of the. application. And tho 
Court tlien ordered that on shewing cau<«, the rccoixl 
and other proceedings, by means of which Platt had 
obtained the possession, should be produced. The 
affidavits, on wliich the rule was obtaincti, stated that 
Pilton was at the time endeavouring to dispose of the 
lease, and that Platt knew where he was to l>c found 
(luring all the time ; that when the justices came the 
first time, one of the deponents, Middieship, was there, 
as Pilton's servant, ready to shew the premises to any 
person who might wish to sec them ; that a Prrnc/t stove 
and the royal coat of anus property of Pilton^ 
which had cost him 150/., were in the house, but that 
there was no other article of furniture whatsoever on the 
premises at the time, nor hud there been any since Uie 
distress levied in June lost. When the justices came 
the second time, there were two persons painting the 
house for him. Th<^ record, on lieing produced, fol¬ 
lowed the precedent in Burn's Justicef vol. 1. p. 791. 

Oaseiee shewed cause. It is quite obvious, that in 
this case tlie premises were deserted within the meatimg 
of II G. 2. c, 19. s. 16. Pilton bad ceased to re«de 
>iiiugctlicr in the house. There was no furniture or 

any 
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any thing valuable, except the articles mentioned in the 
affidavits, which were of little or no value compared 
with the amount of the rent which was then due. And 
ns to the possession by the servants, as it is called, that 
was merely colourable; and the painting, when tlie 
justice's came the second time, is of no importance at alL 
I’or if the premises were deserted the first time, then, 
unless the rent be paid when they come the second time, 
they are to deliver possession. Then it is said, there U 
a ibrmal objection to this record; viz. that it does not 
.xtate a right of re-entry on the part of the lessor. 
That is not necessary: in }\'ootlJalVs Isondlord and Te- 
nantf 430., Lord Kivnjon only lays it down tliat it is 
necessary there should, in fact, exist such a right which, 
.ts apjiears from the alHdarits, does exist here. And 
the justices have in this case properly followed the pre> 
^ edt'iit laid down in Burn's Justice. 

Chilfi/t contra, contended that th<.’ act only applied 
;o cases when' the tenant rati-.swav altogether, and could 
not be found. 1 lore i-'dia//knew, at the time, where 
he was nnd might have made an application to him for 
the rent. The preiniHes were not wholly' deserted; 
suppose a person leaves his house, and goes out ol 
town ibr a fi?w weeks, is that a desertion ? Here, there 
was property left on tlte premises; there was a French 
stove, and his majesty’s coat of arms, which, together, 
were of tiie value of 15c/. And Pilton leaves his ser¬ 
vant upon the premises, reaily to shew them to any one 
who came; and he was, in fact, there when thejusiice« 
c;ujic: the second lime they came there were two there; 
nid it is sworn, that then they wero employetl in paint¬ 
ing the premises for him. As to the other point, re¬ 
specting 


1818 . 

Ex parte 
Pii.ron. 
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1818. ipecting the right of re-entry, thnt should he stated oir 
■ ''the record; for, niiiess there be that right, there can- 
PiLTOH. not be a right to obtmn possession of the premises in 
this mode. It should, therefore, be stated on tlic fiice 
of the proceedings, in order that it may clearly appear 
that the justices had jurisdiction. 

Loi^ Eli.enborougu C. J. The act 11 G. 2. di¬ 
rects the justices to proceed nptm view of the premises. 
If they go there and find no one in possession of them, 
and no sufficient distress upon them, they arc then to 
consider them as desertctl within the act, and affix the 
proper notices there. Now what are the facts here ? 
PiUon has left his house, haring been a bankrupt, and 
having no furniture left. He had censed for a long 
time to live there, or to carry on his business; so that 
I can hardly suggest a stronger case of desertion. 
When the justices went on the first occasion they found, 
it is true, a person on the premises, but lie was not 
there for the purpose of taUng care of the premises; he 
did not sleep there; and he does not even state in his 
affidavit that he ever wa» there except when the justices 
came. The possession, as by him, is therefore obvi¬ 
ously colourable. As to ilie two persons being there 
the second time the justices came, it is wholly immate¬ 
rial, for it is not pretended that there was any one there 
who appeared and paid the rent in arrear, as is required 
by the statute. There is therefore no objection in sub¬ 
stance to the proceeding of the magistrates. Nor is 
there any dc'fect in form, for the record need not state 
the power of re-entry. The i6th clause says nothing 
about such a power, and the record has correctly fol¬ 
lowed the words used in that part of the act. It is 
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true tha« mint be in fiict such a power, according to 1818 . 
the case cited, a* determined by Lord Kenyon, But 
tltat power does appear by the affidavits to exist in 
this case. The rule must therefore be discluirged. 

Rule discharged. 


Tlie King against The Justices of Essex. Tutidaj^ 

Feb. icth. 


^£ 5 SOPP had obtained a rule nisi for a mandamus 
to the justices of Essex, to cause continuances to be 
entered, upon the appeal of fVilliam JDyer, against the 
inclosure, by virtue of an inquisition taken upon a writ 
of ad quod damnum, of a certain road therein described. 
At the Essex midsummer sessions, 1817, Eobert Wilson, 
Esquire, was convicted on an indictment preferred by 
Mr. JJyer for erecting and continuing a wall upon a 
part of the public highway, and the judgment was re¬ 
spited till the next sessions. On the ist of Ociobet- 
tbllowing Mr. Wilson sued out a writ of ad quo^ dam¬ 
num, and the inquisition was taken on the pth October t 
by which it was found ** that it would not be to the 
damage of our sovereign lord the king, or of any other, 
if our said sovereign lord the king should grant fo JRo- 
bert Wilson of Woodhouse, in the parish of Enchant, in 
the county of Essex, Esquire, a licence to inclose and 
shut up part of a certain road," &c., being that part of 
the road built upon by Mr. Wilson. At the Michaelmas 
sessions he tendered the writ, with the inquisition 
thereon taken, in bar of the judgment: the Court, how¬ 
ever, rejected the application, and he was fined is,, and 
judgment of prostration was given. It was then moved 
ou his behalf to file the said writ of inquisition with the 

sheriff’s 


In an appeal 
aeainst an in- 
<n>$ure of a 
highway, by 
Tirtuc of a wi't 
of ad quod 
damnum, the 
noticcf required 
by the 55 G’,-5. 
c. 68. must be 
given, and a 
notice to 
party intcrci.rcd 
is nst alo-ve 
sufficic.1t. 
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TbeKiiro 
The Justices of 

F'iS-BX. 


sheriff*t return' thereof; which motion being granted, 
atr appeal against the said writ and inquisition was }m> 
mediately entered by Mr. Dyer, the hearing of which 
was respited until the following Epiphany sessions, 
without any objection on the part of Mr. Wilson that 
such appeal was irregular. 'Store than ten <lays Ixjforc 
the Epiphany sessions the appellant gave notice to Mr. 
Wilson of his intention to try the appeal at those ses¬ 
sions; but no notice of such appeal was given to the 
surveyor of the highways of the parish in which die 
high way in question w*as situated, nor was any such 
notice aflRxcd to the door of die church or chapel of the 
parish. When ll»e appeal was called on, the ohjection 
being taken that the notices required by the 55 Geo. 3. 
r. 68. s. 3. had not been given, the justices at the quar¬ 
ter sessions dismissed the apfical. 


Wolford and Brodilrl- now shelved cause. The 
question is, whetlu r the appellant, who it is admitted 
had not given the notices required by 55 G. 3. c.68. 
s. 3., was entitled to be heard. All the statutes relat¬ 
ing to this subject, which precede the 55 G. 3. r. 68. 
have been repealed. The 8 and 9 If'. 3. c. 16. which 
iirst allowed an appeal to the sessions, to any person 
aggrieved by the inclosurc of any common highway 
af^ a writ of ad quod damnum, was repealed by the 
70.3.0.42.5.57. That statute was itself repealed 
(except so much thereof as repeals the several acts and 
parts of acts therein mentimied) by 13 G. 3. r. 78. 
5.84. And thu appeal clause, namely, s. tp. of this 
latter act, was also repealed by 55 G. 3. c. 68. s. 1. The 
whole argument must therefore depend upon the con- 
stmetiem of this last act. The words used in the third 

T1 sfxlion. 
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section* after referring to the stoppiii^ up* &c. of high- 1 B 18 . 

ways* &C. by order of the mafpstrates, are^ ** it diall ——— 

The Kimo 

and may be lawful for any person or persons injured weiiu/ 
or ag^ievcd by any such order or proceeding* or by ° 

the inclosure of any road or highway* by virtue of any 
inquisition taken upon any writ of ad quod damnum* 
to make bis or their complaint thereof, by appeal to 
the Justices of the peace at the said quarter sessions* 
upon giving ten days’ notice in writing of such appeal* 
to the surveyor of the highways of the psridi, town¬ 
ship* or place wherein such hi^way* 8cc. shall be 
situated; and also affixing such notice to the door of 
tlie church or chapel of such parish* &c .; and the sjiid 
court of quarter sessions is hereby authorized and em¬ 
powered to hear and finally determine such appeal.” 

No one who reads this section can doubt the intention 
of the legislature to grant an appeal to a party aggrleveel* 
when any road is inclosed by virtue of a writ of ad quotl 
damnum; and if an appeal is given* then* as the lan¬ 
guage plainly indicates* certain notices are required* for 
the notices are conditions annexed to the ^peal* and it 
cannot be argued that in any case an appeal is allowed, 
but that the notices are not required. The question 
therefore is, whether this manifest intention of the le¬ 
gislature has been frustrated by any inaccurate expres¬ 
sion in that section, that any person or persons 
aggrieved” may “ make hit or their complaint by 
appeal to the justices of the peace at the said quarter 
sessions.” The ** said quarter sessions” refer to the 
quarter sessions in the latter part of theiad section of the 
same act. That section* which relates exclusively to 
diverting* turning* and stopping up highways* &c. by 
orders of magistrates* after requiring the publications of 

certain 
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1818. certain notices in" the several cases therein nientioned« 
'■ states, that the said several notices having been so. pub- 

° lisbed, the said order shall, at the quarter sessions, which 

^ shall be holden within the limit where the highway, &c. 

so diverted, turned, or stopped up shall lie, be returned 
to the clerk of the |ieace in open court, and lodged with 
him. The fair construction of the 3d s^tion appears 
to be, that the words said quarter sessions'* there used 
refer to this sendee in the 2d section,^nnmely, ** the 
quarter sessions ^ich shall be holden within the limit 
where the highway, &c. so diverted, turned, or stopped 
up shall lie;” apd although there may be a trifling in¬ 
accuracy in the expressions, and the time at which die 
appeal shall be brought against an inclosure bjr virtue 
of a writ of ad quod damnum may not be distinctly 
pointed out, yet such inaccuracies ought not to defeat 
the declared object of the legislature, for the statute 
must be construed ita ut res ma^s valeat quam pereat. 
The argument on the other side is that according to 
the true construction of the two sections taken t<)g(ther 
the appeals under this act are confined to the stopping 
up^ See. of highways, &c. by orders of magirtratc.. 
Now the intent of the legislature, as plainly expressed 
in the first section of this statute, is ** to give more 
public notice of any order or proceeding J^ad for divert¬ 
ing, &c. and also to give greater facility of appeal to 
the quarter sessions.” Yet according to the interpret¬ 
ation cx>ntended for, any person may stop up a road 
by pioceedings on a writ of ad quod damnum, without 
giving any pul^ notice, and without luiy appeal 
allowed to the quarter sessions. Either the 55 G.3. 
Cm 68. r. 3. g^ves an appeal in this cose, or it does not: 
if it dcMs, then the notices are required, but if not, 

then 
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then fhe juctieea htd no jurisdiction at 9II. For nnlen 1818 . 
an authority ti expressly conferred on them by statute, — 

• « , , . The KiJto 

the nemom cannot take cognizance of atty proceed-- i^ahfst 
in^ on a writ of ad quod damnum, which is an original ^ f ***^ 
writ, issuing out of the Court of Chancery, and return¬ 
able into that court. In either case, the justices have 
properly dismissed this appeal. 

Scarlet/And Jessopp in support (^the rule. There 
is considerable ambiguity in .the construction of this 
clause. Perha]is, however, *lt may be best construed 
referring to the previous statutes on the sulgect; as 
though they have all been repealed, still they may 
aflbrd assistance in the interpretation of the present 
act. Now the 8 and 9 FE3. c. 16., which origihally 
gave the appeal to a writ of ad quod damnum, required 
no notice to be given at all. There was, however, 
without this, or any other statute^ a notice necessary 
to be given to the party interested. If that be adopted 
as a guide, it may be concluded that in this statute, 
supposing nothing had been said about notice at all, 
tim^the notice to the party interested would be suffi-- 
cient. And that notice has here been given. Now all 
that part of the third section of the 55 G. 3.C. 68. 
which spcakn^of notices, applies only to those cases 
where' a road has been' st(^|)ed up by order of two 
justices. For the appeal is ^ven by that clause to the 
•* said quarter sessions." The word ** said” is a woid 
of reference. Then to what does it refer ? It refers, to 
the quarter sessions mentioned in tfat second section, 
viz. the sessions held next after the expiration of four 
weeks after the publication of certain notices. Now 
these notices arc only given when a road is stqoped up 

Voi. I. C c by 
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1818 . by order of magiitrates, and have no exiatenof where n 
The Kino “ Stopped up by a writ of ad quod danaimi. Theii 

agmma if ui, reddendo sinnula sinmilis, there is a ffeoeral right 

Essxx. orappeal given m the case of a writ of ad quod davniHD* 

as in 8 and 9 If'. 3. c. i6.« and a qualified right of iq>peal 
in the case of an order of magistrates. In t|ie latter cose 
the notices are required. In the former, a notice to 
the party interested is enough. 

Lord EuLENBoifouoH C. J. 1 cannot engender or 
inoculate my mind withany doubt on this subject. 
The third clause of 55 G. 3. c. 68. specifically com¬ 
bines together the two cases of roads stopped up by 
order of magistrates, and by virtue of a writ of ad 
quod damnum, and requires in both cases the same 
notices to be given. The whole argument turns upon 
the use of the word ** said” the meaning of which is 
plain enough. The ** said quarter sessions" refer to 
the quarter sessions meeting at a particular place, and 
having jurisdiction within the limits where the high¬ 
way stopped up may happen to lie. The other con¬ 
struction would in truth make an end of all the 
provisions of the act for the purpose of giving a sup¬ 
posed better efiect to the word ** said." The party in 
this case seems to me either to have been wholly 
ignorant of the existence of the 55 G. 'f. c. 68. or to 
have acted in perfect contempt of its directions. That 
act, both in cases of - orders of magistrates and writs of 
ad quod damnum, requires a notice to be given to the 
surv^or of the highways, and also one to be afiSxed on 
the church door: neither have bemi here done; and 
the sessions very properly therefore dismissed the ap- 
peaL There is no possible doubt in this case; and no 
perversion even of the plain words of this statute, that 


call 
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<^ait iujSfJOii: (he^ present itppKcatidh. Tbe rule nhiSt 
therefor^ b# ^ik:liatged, aiid iTith costs. 

B^^Et 3 . I am of the same opinion. Hie words 
** saSd sessions'* only refer to the sessions fbr the 
county in 'which the road stopped^np is sititete. It’ is 
indeed contended that these words, if at all applkabli 
to an inclosure under u writ of ad quod damnum, wOtdd 
mean an impossible sessions, there dteing no sessions 
happening four w-ecks after the notices mentioned, be¬ 
cause such notices are never ^ven at all in that sort of 
proceeding. But this would prove too 'much. For, 
supposing it to be so, then an appeal against an inclo- 
sure midcr a writ of ad quod damnum is given to an 
impossible sessions; which is in fact saying this, that 
there is to be no appeal at all. If that were so, the 
only conclusion that would follow would be, that the 
Court below have most clearly come to a right de¬ 
termination. The rule must therefore be discharged 
with costs. 


379 


1818 . 


The Kimo 
Moblti 

The juiticts of 
Essex. 


Abbott and HotRovn Js. concurred. 

Rule discharged with costs. 


The King against William Fleet. u'.Jacjjr, 

^ /f3. nth. 

^CARLETT, on a former day in this term, bad ob* The Court will 
tabled a rule nisi for leave to file a criminal inform- f,lro"rmatCm*for 
ation against the defendant, who was the printer and * 

publisher of a newspaper called The Brighton Herald, for [{,***“ 

given he fore o 

corniier*c jary, sccompanied wllh cotnments, although the statement be coricct, and the 
party has no malicions motive in the publication. 

C C 2 


the 



380 


CASES iM HILARY TERM 


1818 . 


llie Kiko 

0grimt 


the publicatioii of fait minntes of tlie ovidonoe tokott 
before a oonMier's inquest on a diarge of ninriier» ao> 
coropanied by comments cm the fiicts whidi had oeemred. 
li appeared from die aflBdaeits that cm the evening of 
the 5th November last there had been a riot at Brigkimh 
and the hig^ ccmstable^ Mr. John WtUiamSy had thought 
proper, in order to put an mid to it, to cdl for die 
assistance of the militaiy. The ricA act having been 
read, and the mob still continuing assembled, he or¬ 
dered the soldiers to charge. In the charge, owing to 
the darkness of the night, a person of the name of 
Bxmiles, an assistant of the high constable, was killed 
by one of the soldims, who mistcmk him for a rioter. 
In consequence of this event a coroner’s jur}' were as¬ 
sembled, who, after two or three days* examinaticm, 
Iwonght in a verdict of wilful murder against J, WU~ 
liamSf the high constable, James White, one of his 
assistants, and the soldier James Day, During the in¬ 
vestigation before the coroner, the defendant attended 
and took notes of all that passed, and before the jury 
had finished thdr labours published a statement of the 
evidence, accompanied with remarks tending to cost 
blame on the hi|^ constable and the other peace pfli- 
cers for imprudently, and, as he stated, unnecessarily 
calling out the military for the purpose of suppressing 
the tumult which had arisen. The following were some 
of these remarks: ** It really seems cxtraonlinary that 
a town, which above all others has been conapicnous 
for its order and tranquillity, and which moreover is so 
deeply interested in the maintmiance of its pacific cdiai- 
racter, should all at once become the scene of tumult 
and alarm: that it should have beenoonvolsRi by the 
reading of the riot-act, the calling out trf'the mditaiy, 

and 
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and the lAedding of innocent blood. AH this at 1818 . 

first new appears incredible, bnt n moment's reflection — 

.... . . Kin® 

oonvinoes us that it is but too true,.and the question, 

was there an adequate canse? inrolontarily escit()C8 our 
lips.” And in another part of the paper there were 
theM words: « The conduct of the high constable^ to 
say the least of it, was imprudent,” &c. And ** had 
the public pea(% been really endangered,” &c. &c. In 
answer to this rule, the defendant stated in his aiiidayit, 
in most distinct terms, that he was not actuated by any 
malice or other improper motives in the publication of 
this evidence: that what he had published was a correct 
statdhient of that which had passed, with only this ex> 
ception, that^ he had not published the whole, having 
suppressed many parts bearing strongly on the accused, 
but not any which made for them: that in the remarks 
accompanying such statement he had certainly, in the 
honest expression of his opinion, lamented that the high 
constable had acted imprudently; that tlTesc observ¬ 
ations were Ibunded on facts really existing, for that 
the whole of the civil power had not been called in 
when the soldiers were sent for; and that in the same 
paper there was this passage: This evidence, in a 
compressed form, wc lay before our readers; but we 
hold it to be our duty, at the same time, to caution 
them to peruse it rather to satisly their curiosity than 
their js^lgment, and to exercise candour and forbear¬ 
ance towards those, whose zeal, in fltie performance of 
their public duty, may have involved them in the in¬ 
quiry. With tills warning against their entertaining 
any sort of prejudice, or iilibcrality, we proceed lo the 
melanchp^ sul^ct.” There were also afiidavits from 
several of the coroner’s jury, who stated that th^ had 

C c 3 not 
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The Kino 
egaimtt 
Fleet. 


not been all aficcted or prejudiced by the defeudant’a 
pubiicetipn, and that Uie whole of what was published 
actually did p.iss witli the same exception as dtwve 
Stated by tlie defendant. 


Manifatt and C/iittj/ shewed cause. They contended 
that the defendant hud completely answered the appli> 
cation on the ground of malice, and that it was quite 
clear he had no bad motive's in tlic publication. 
The observations and comments made were of a tem¬ 
perate and moderate description, lamenting the unfor¬ 
tunate event, and cncpressly attributing it to accident. 
It is true they also attributed rashness and imprudence 
to tlic high constable, but they did not impute any 
crime or criminal intent to him. And from the cir¬ 
cumstances of the case it is not very unfair to say, tliat 
his conduct does appear to have been not entirely free 
from imprudence; and the delendant’s observadous 
were, therefore, not without foundation. Then as to 
the ex {lartc publication of tlie evidence, that was an 
ex parte publication, favuurublo to the accused; Cur the 
defendant omitted facts making against them, and 
slated all the circumstances in their favour. This pub¬ 
lication was not calculated to excite prcjiulicc; but 
rather to assuage the irritated feelings of the public; 
and contained observations cautioning them against 
prejudging the case. There is, therefore, no sufficient 
criminality uppar^t here, so as to induce this Court 
to interpose their authority and grant a criminal 
Information. 


Scarletti in support of the rule. The dc^dant has 
certainly purged hirasclf of all bad motivt^*' but, stUl 

such 
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«ildi pi:rf)Hcationfl as these must not be suffered. The 1818 . 

time when they came out is material: it was during tIw Kiao 
the sitting of the coroner’s jury, and might influence 
their minds. Observations tending >to criminate are 
not the less effective for being written with apparent 
temper and moderation. Here the defendant, in one 
part says, ** The conduct of the high constable^ to say 
the least of it, was imprudent.” Now that implies 
something more than imprudence. Tlien, again, ** Had 
the public peace been really endanji^red," obviously 
inferring that it had not been so. 

He Was then stopped by the Court. 

Lord Ei.i.EvnoROUGH C. J. The Court, on full con¬ 
sideration of the affidavits on both side% cannot for a 
moment doubt what their duty is on the present oc¬ 
casion. Tliis publication contains a comment on the 
conduct of the civil power at JSrightotif as having occa¬ 
sioned great mischief. It represents the calling ont of 
the military as nnnecossarj', and it contains an ex parte 
statement of the evidence that was given before the 
coroner. Tl»e rule, therefore, for a criminal informa¬ 
tion, must be made absolute; but there are undoubtedly 
circumstances of considerable mitigation stated in the 
defendant’s affidavits in answer to this applicatkm. It 
will be, therefore, for the prosecutor to consider, whe¬ 
ther it would not be better to let the case stqp here, 
and whether, the rule being granted, he shall think it 
necessary to continue any further pro<»edings. But 
whatever may be his ultimate decision on this bead, it 
is not for the Court to take that into their consideration. 

It i. bonnden duty to grant the information 

against the defendant. 


Cc 4 


Bayley 



IK HiLAB¥ HSillt 


lets. 

The Kmto 

tgamt 

lUKT. 


BATunr J. I tbiiik that the Court is bofond to malbe 
tius rakr ahsoiate. Nothing can be more impcntant to 
mdhiidttals titan that their trials should take place 
without aujr prejudice in the minds of' those who are 
ultimately to decide upon the facts in evidence, 'i'here 
axe in this case two differciit publications, in tlic first of 
whkh the conduct of the unlbrtuiiatc parties accused is 
rqtresented in a statement of facts accuinpanied iiy com- 
UMnts that may influence the public mind. In the se> 
cond an account is given of what took jtiuce tm the 
inquest before the coroner. That is a mutter of great 
criminality; lor the inquest before the coroner leads to 
a second inquiry, iu which the conduct of the uccused is 
to be cmisidered by persons who ought to have ibrmed 
no previous judgment of their case. It is a statement of 
evidence taken wholly ex parte, and where there is no 
opportunity for cross-examination. A jury who are 
afterwards to sit upon the trial ought nut to have ex ' 
parte accounts previously laid before them. They ought 
to decide solely upon the evidence which they hear on 
the tiia^ It is, thereibre, highly criminal to publish, 
before such trial, an account of what has passed cm the 
iii(|aest before the coroner. 


Abbott J. Every person who has attended to the 
operations of his own mind must have observed how 
difficult it is to overcome preconceived prejudices and 
opinions, and tliat more especially in matters of senti¬ 
ment or passion. It is therefore most mischievous to 
the temperate administration of justice, that a person 
either during or before a judicial examination should 
publish a statement of facts which arc to be jq;ade the 
tahject of a subsequent trial, and it is still ir^e niis- 

11 chievous 
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ctuevoui when that statement is accmnpanied with com- 1818 . 
meats. It is impossible to say that much which exists ' 

AJK ICfKG 

in this case is not calculated to create a prgudice in the tqptm/ 
public mind. The calling out of the military is stated 
to have been an unnecessary and rash measure: it is said 
that without their assistance the civil power would have 
been sufficient: all tliis has a manifest tendency to cause 
the jury, who are to come afterwards to try the question, 
to come with their prejudices excited either on one side 
or the other. I'hc Court, therelbre, cannot discharge 
their duty without making the rule absolute. There 
are, certainly, circumstances of mitigation in the case; 
the Court however cannot take them into their consider-- 
alion, but must leave them to that of the party who ha^ 
applied for this information. 

Holroyo J. 1 am of the same opinion. These 
publications have a tendency improperly to influence 
the public mind, and arc most mischievous in their 
results. They are often made use of in the most 
unjustifiable manner, and produce very dangerous 
consequences. It is incumbent on the Court, therefore, 
to make this rule absolute. 

Rule absolute^ (o) 
n, V. a 563. and Sex v. Lee, 3 Esp. N.P.S^ 1*3. 
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IVtJr.eilillJ, 
JFtr. i ltl>. 


Where plain- 
iilf $ue^ as ex¬ 
ecutor, and 
M-as nonsuited, 
upon evidence 
being given at 
the trial that 
the supposed 
testator was 
still alive, 
the Court re¬ 
fused to allow 
costs to the 
defendant, it 
ap|<eaiing irom 
athdavits on 
buth sides to be 
still at least 
doubtful whe¬ 
ther the sup¬ 
posed testator 
were living or 
not. 


Zach.\riah, Executor of William Hill, agaimt 

Page, 

^^CTION brought by plaintiff* to recover from de¬ 
fendant, a navy agent, money received by the 
latter on account of the supposed testator W.HiU. 
The defendant had in the first instance paid money 
into court, but in June, 1817, receiving information 
that the supposctl testator was still living, he com¬ 
municated the same to the plaintiff’s attorney, and 
obtained a judge’s order that tlie money should be 
repaid to him. Tlic plaintiff^ notwithstanding, pro¬ 
ceeded in his action, aiul the cause being tried at the 
Guildhall sittings after 'lYinih/ term, a witness, who 
stated himself to be the brother of the supposed testator, 
wwore that the latter was then living, and was expected 
shortly to return to this country from a Grcettlawi 
voyage. ITpon this evidence the plaintiff was non¬ 
suited ; and upon these facts, disclosed by affidavit, a 
rule nisi was obtained, calling upon the plaintiff to 
shew cause why the tlefeiidaiit should not linve his 
costs allowed him. 

And now, in answer to this application, the plaintiff* 
in his affidavit stated that he became acquaintefi with 
W. Hill in 1809; that the latter, previous to his going 
to sea, had deposited with the plaintiff* the will in 
question, by which he was appointed (>xecutor; that in 
18x3 he received from an officer of the Grampus 
information of the death of fV, Hill, a ot 

Barbadoes, the said fV. Hill the testator l|nng a 

carpenter. 
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Zachakiai! 

tyaima 

VAOt. 


Topping and Chittp now shewed cause. Upon the d€>- 
feiidant’s affidavits alone it does not a}'>pear that theplain- 
tiffknevi', when he ftrst brought the action* that the testa¬ 
tor was alive* and although the information received by 
the defendant was communicatod to the pluintifT, yet the 
latter w'as not bound to believe it* and he had a right to 
trust his own information rather than that of the defend-;: 
ant; and upon the affidavits produced on both sides it 
app^rs to he a matter of doubt wlu-ther TV. Hill be 
now living or dead. Executors, generuliy speaking* 
are not liable to costs, and the only ground on which 
the Court would in this case order them to pay costs 
would be, that they had been guilty of an abuse of the 
process of the court, but then it should distinctly 
appear that they knew' the supposed testator to be 
alive* and that knowing that fact, they sued in the 
character of executors, but that at least is doubtful, 
and the plaintiff now has sworn that he verily belieires 
the supposed testator to have died in 1813. That 
the v^dict of tlie jury is not conclusive upon this 
quej^ has been judicially determiued. In Trinity 

10 Jac. 


carpenter* and, aa plaintiff believed, then on service on 
board the Grampus : that believing this information to 
be true, and having made several Inquiries as to the fact 
of the said TV, Hill being alive or not* and not having 
otherwise heard of him since 1810* he in consequence, 
in 1813* duly proved the will in the ecclesiastical court, 
and took out letters testamentary, which were still on- 
rqseoled; and that he now had no reason (except from 
the evidence given at the trial) to believe the said 
W. Hill to be living, but, on tlie contrary* verily be¬ 
lieved that he was dead. 
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Zacbariah 

.’lieilut 

I‘aga. 


to Joe. I. (a) an action of debt waa broi^lrt by 
cutora, defendant, pleaded that plaintiff were not 
exeentors, and that issue was found for defendantv 
Hie defendant applied for costs, but the same were 
denied by the whole Court, for the jury might And an 
untruth. So in an action of debt by the udiiiiiit>trator of 
Hale {b)j plea, that Hale made one J. S. his executor, 
who had administered and was living, and issue being 
joined,, the plaintiiF at the trial was nonsuited. Upem 
a motion on the part of the defendant for costs, it was 
held, that an administrator who has obtained letters 
of administration from the ordinary is Dot liable to 
costs^ but it is otherwise of an executor de son tort, 
who sues in his own wrong, and that it was so ad¬ 
judged in a former case of Hayward v. Davies. 
These authorities shew-, that an executor to whom 
letters of administration have been granted is not in 
any case liable to costs; but where he sues as executor 
without being so constituted by the competent autho¬ 
rity, he may be so liable: in this case, the plaindff 
was duly appointed executor, and is not therefore 
liable to costs. 

Marryat and Lawest contra. The plaintiif has 
thoi^t proper voluntarily to take upon himself a cha- 
ractw to which, os it now appears, be had no title; 
and suing in a character which does not belong to him, 
he ought not to be in a better situadon than another 
person. But at all events he ought to pay the costs of 
the trial, and of all the proceedings subsequent to the 
Judge’s order: when the fact of the supposed |cstator 

Bmealev, 79. '*) j. 

being 



TM THE FiVTT-EIOHTH YeaR OF GEORGE IIL 

being still alivo was communicated to his attorn^, and 
at all events he must then have known that the probate 
was a nullity; notwithstanding arhich, he continued to 
sue as executor, when he must have been conscious that 
he had no title to that character. He has therefore beoi 
guilty of an abuse of the process of the Court. Comber^ 
AdminiUrator^ v. Hardctzstle (a), is an express authority 
that in such a case the Court will compel an administra* 
tor to pay costs. 

Lord Eulenboroitoh C. J. There is no reason to 
suppose that when the action was commenced the 
plaiotiff had any ground to doubt the foot of HilVs 
dead): he was constituted executor by the ecclesiastical 
court, and as such had all the privileges incident to 
that character. It is perfectly clear that he then had a 
right to sue os executor; but in the course of the pro¬ 
ceeding it is alleged by the defendant tiiat tlie supposed 
testator is living; and it is contended, that after this in¬ 
formation was communiciited to the plaintiff be had no 
right any longer to sue in his character of executor. 
But 1 do not see why the plaintifi^ who had once 
brought his action with reasonable ground for believ¬ 
ing the death of the testator, should defer to the inform¬ 
ation of the other side rather than continue to believe 
his uwu: he might not choose, and certainly was not 
bound to believe the statement of the defendant. And 
besides, unless it were prov^ incontestably that the 
supposed testator was living, we cannot assent to this 
application, for it is possible that the witness might not 
speak the truth, and that at this vmy moment the tes- 

(/») 3 Bts. & PvH 11 /* 

tator 


S 89 


1818 . 


Zacoasiar 

wmnt 

VAOt, 
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ZACttAlllAB 
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Pace. 


tstor Mi^ be dead, and then we might be ^ving coste 
against a man who might, after all, be an actual exe¬ 
cutor. We must la^’ our ground upon unqnesfimkable 
facts, and we cannot say that the facts here are of that 
description. 

Per Curiam^ Rule dischai^^. 


Ti-ariigt, 
fei. IZlh. 


The King against Bond. 


The setting up 
of a prisatc 
still without 
entry at the eT» 
cite, or licence, 
14 sn offence 
subject to the 
penalty of zzl. 
only, and not 
200f.; and, 
therefore, a 
conviction for 
such an offence 
in the latter 
penalty wa> 
quashed. 


'J'HE defendant was convicted before two justices of 
the peace of the county of Middlesex, on the statute 
26 Q. 3. e. 73. s. 53- in the penalty of 200A The con¬ 
viction was dated 18th June, 1817, and the information 
stated, that the defendant, within three months last 
past; that is to say, on the eleventh day of *June, in¬ 
stant, bmng actually the occupier oF a certain house, to 
wit, at, 8cc. did knowingly permit a private still to be 
set up and used in the said house, by a certain per¬ 
son, to the informant, at present unknown, for the 
making of worts, wash, and other liquor for distillation, 
and of low wines and spirits, w'itiiout a due entry being 
previously made thereof at the proper office of esedse, 
and witliout having taken out a legal licence for that 
purpose to wit, at, &c., contrary to the statute, whereby 
the said John Pond has, for the said private still, for¬ 
feited the sum of 200^. Thcr conviction then went cm 
to set foith the summern^ and appearance of defend¬ 
ant, and the csvidencc on the part of the inform¬ 
ant and defendant, and it concluded thus: «.We ck> 
award and adjudge that the said John Bond^ for 
his said offence, mentioned in the said informaflin, for¬ 
feited the sum of 200^., the said penalty to go and be 

iqrplied 
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applied as the law directs; that is to say, one moic^ 
to our lord the king, and the other moiety to the 
informant. In witness whereof,” &c. 


1818 . 

The Ki«q 
e pw w tf 
MWD. 


Tindalf having cm a former day obtained a certkarwi 
for removii^ the conviction into tliis court, now moved 
to quash it, on the ground that there was no such pe¬ 
nalty as 2ool. for an olTcnce of this description. This 
was an offence created by 26 G. 3. c, 73. s. 53., which 
enacts (after describing it as stated in this information) 
that the person offending ** shall be subject to the 
same pains and penalties as are by law directed to be 
inflicted on persons actually using such back or still.** 
Now the penalty for using a back or still was imposed 
by 3 and 4 ^ & M. c. 15. 5. 1., by which it is enacted, 
that no common distiller shall set up or make use of 
any still without notice, (that is entry,) upon pain to 
forfeit 20I, for ever}’ still so used or set up. The con¬ 
viction, therefore, is bad, the penalty being incorrectly 
statod. 


fValton, contra, contended that there were several 
Statutes applicable to this case, by which a penalty of 
200/. was imposed. By the 19 G. 3. c. 50., the person 
in whose custody any private still is found is subjected 
to H penalty of 200/. Now the person found actually 
using the still must also be the person in whose custody 
it is found. The penalty of 2oof. will therefore, by -feir 
iatmidment, apply to this case. So again, l»y 23 G. 3. 
c. 70. r. 13., a similar penalty is imposed on the pro¬ 
prietor^^ qr person in whose custody such still may be 
found. ^*llrhe legislature, therefore, it is much more 

12 likely 
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likely had these more modern penalties in their view in 
this section of 26 G. 3..than the obsolete penalty of on old 
and almost forgotten act of parliament. It is beside* to 
be observed that in the 3 and 4 JV, & M. the words ** ac¬ 
tually using” are not employed. It must in that case be 
made out by urgument, shewing that the words there arc 
tantanioiitit to tlie words ‘‘actually using.” And in the 
other acts referred to, the same argument will hold good. 


Lord Ellexborough C. J. There is a ver^ incem- 
venient practice prevailing, and most especially in re¬ 
venue acts, of im|x>sing penalties by reference, as is 
done ill jthis case. It has crept in by degrees, but is^ 1 
am'afraid, now become inveterate. It produces this 
great evil, that no one, whilst this mode is adopted, can 
know what forfeitures he is incurring for any particular 
offence. Here the 26 G. 3. c. 73. s. 13. refers to some 
former statute, imposing a penalty on persons actually 
using a back or still. Now, on examination, we do 
And one which imposes a penalty of 20I. on persons 
who set up or use a still. But we do not find any one 
which in terms imposes a pqnalty of 200/. Can we, 
then, infer that any such act has an existence? As to 
the antiquity of the statute imposing the smaller pe¬ 
nalty, we have nothgig to do with that. The legislature 
may, if they please^ act upon it; but we must take Uie 
law as we find it, and cannot, without authority, elevate 
oqe penalty into another. 

Batlet J. concurred. 

Abbott J. It would be extremely wrongWfkt. a roan 
ahould, by a long train of conclusions, be reasoned into 

a pc- 
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a penalty, when the expiwss words of the act of parlia- 
meat do not authorize iu 

Holboyd J. concurred. 

Conviction quashed. 


James Ball against John Swan. 

^^SSUMPSIT for goods sold, money paid, &c. 

Plea, that action was commenced aAer the making 
of a certain qct of parliament passed in the 51 G. 3.; 
and that it was by the said act, amongst other things 
enacted, that wliere the cause of action in any court 
shall not amount to the sum of 15/. (exclusive of such 
costs, charges, and cxpences as in the act mentioned) 
no special writ or writs, nor any process specially 
therein expressing the cause or causes of action, shall 
from and after the first day of Nc/oember, 1811, in the 
same act mentioned, be sued forth or issued from any 
court, in order to compel any person or persons to 
appear thereon in such court. And that all proceed* 
iiigs and judgments that should from and after the 
said I St day of November therein mentioned, be had on 
any such writ or process should be, and were thereby 
declared to be void and of no effect. .The plea then 
stated, that the plaintiff brought and commenced this 
acUon against the defendant in this behalf by a certain 
writ issued out of the palace court, agiunst die de* 
fendont at the suit of the plaintiff in a plea«of trespass 
on the case commonly called a bailable wnt, and which 
vrit waaawrked or indorsed for bail for Col. and up¬ 
wards, ^^^rtue of a certain affidavit of debt thereto¬ 
fore made and filed in the said last-mentioned courti, 
Voi«L Dd by 


1818 . 

The Kino 
Bomb. 


A baiUbie writ 
i* not ncccsMTi. 
ly a specbl writ 
within the 
51 G. 3. t. 134. 
and therefore a 
plea stating; 
that plaintiiT 
commenced his 
action by a bail* 
able writ in> 
dorsed for bail 
for 60/., by vir¬ 
tue of which 
defendant was 
arrested; and 
that plaintiif’s 
then cause of 
action did not 
amount to 15/., 
or to any sum 
for which de> 
fendant was 
liable to be ar¬ 
rested; was 
held bad ob ge¬ 
neral demurrer 
for not shewing 
the writ to be a 
special writ. 
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by one P, D. as the agent or clerk of plaintiff in that 
behalf, and by virtue of whicli writ, defendant was 
afterwards, to wit, on &c. by die said P. D. as the 
bailiffof plaintiff in that writ, arrested and imprisoned 
at the suit of plaintiff, and that the cause of action 
(if any) which plaintiff had at the time of the com> 
nienccintsit of this suit against defendant, in respect 
of the supposed pruntist's in die declaration above-men¬ 
tioned, did not ainount to the sum of i§L or to any sum 
of money for which by law, defendant was then liable 
to be arrested at the suit of plaintiff^ wherefore the 
said John in fact saith, that the said writ, and the 
said declaration are whollv void and of no effect, to 
wit, at &c. And this Ac. M^lierefure, &c. General 
demurrer and joinder. 


Paddy was culled upon to support the plea. It ap¬ 
pears from the preamble of 51 G. 3. c. 124. that that act 
was meant nut only to extend, but to make more effectual 
the provisions ot' 12 G. i. and of the other statutes 
made in pari materia. By the practice which has ob¬ 
tained upon the 12 G. 1., the security given to the subject 
ug:nn<-t frivolous and vexatious arrests, is narrowed 
to cu'-es in which the plaintiff cannot make an ufRdavit 
of liis debt, whereas the protection afforded by Uic 
subsequent act of the 51st of the king, rests not on 
the oath or conscience of the plaintiff, but upon the 
fact of 15/. being actually due, and if tlie debt does not 
amount to that sum, the proceedings arc rendered 
void (that is voidable by plea) though not by motion 
after judgment obtained, which was tlie case in Spink 
V. Hitchcock, (a) In the present plea, it is expressly 

(«) 7r«*/.43j. 

aliefreJ, 
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alleged, and admitted by the demurrer, that the cause 1818 . 

of action docs not amount to 15/;, in which case the baik 

statute provides that “ no special writ, nor any process, agmna 

Swan. 

specially therein expressing the cause of action shall be 
issued from any court, in order to compel any person to 
appear thereon in sttch court, and that all proceedings 
and judgments had on any such writ or process, should 
be wholly void,” the words ** special w’rit” means 
something different from the other words “ process 
specially expressing the cause of actionthe hitter 
words probably meant a special capias, but the 
former cannot mean an original writ, because that 
does not issue out of the court in which it compels 
appearance, but out of chancety', and therefore, does 
not come within the latter part of the description in 
the clause; therefore, “ special writ” means such a 
writ as can be made the ground of an arrest. Tlie 
statute is in favour of liberty, and is to be construed 
largely, and this construction gives the only effectual 
protection to the defemlant, by making it the interest 
of the plaintiff not to arrest unless he is sure that his 
cause of action amounts to more than 15/. 

The Cottrt appeared to think, that the words “ special 
writ” meant a writ wherein some special matter was 
allegeil, but held, that the plea at all events was bad; 
as it did not aver that the writ which issued out of the 
palace court w'as a spec ial writ, and gave 

Judgment for the plainlifrl 

E. Ltivaxs was to have argued for the plaintiff. 


Dd 2 
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An author, 
whose works 
had hecn pub¬ 
lished more 
than twext}'- 
cight year. !• • 
tore the p. 
of the .<4 a 3. 
r. 136. is no: 
cntiilcd tu the 
cory-richt for 
Jjfe. 


Brooke William Clarke and Others, (d) 

pRAUCIS HARGRAVEi Esq. who is now living, 
being tlic nuthor of certain notes or annotations oh 
Lord CoA'c’s first institute or commentary upon EitUt- 
iottf which notes or annotations were first piiblistied in 
nineteen nunifjers, tiiirteen numbers whereof* were first 
publishcil before the end of the year 1775, and the re¬ 
sidue thereof before the end of the year 1783, did, on 
the 20th AinrwArr, 1784, execute an assignment to the 
said defendants bearing dale on that da^J whereby for 
the \'aluable coii&iileratiuns tlierein-inentiuned he did 
(as far as he lawfully could) assign to the said defend¬ 
ants all his right, title, claim, property, and interest 
whatsoever in and to the copy-right of and in the said 
notes or annotations, also such further property or in¬ 
terest therein, a.s he might thereafter lieconie entitled 
to by virtue of the act of the 8th year «)f Queen Annet 
or by any other law or usage whatsoever, and 011 tin? 

12th day of Fehruartjy 1817, the said Francis Harffraxc 
executed another assignment to the said plauiiitV bear¬ 
ing date on that day, whereby for the valuable consider¬ 
ations therein mentioned, he did (as far as he lawfully 
could) assign atul make over unto the* plaiiuilf idl his 
copy-right in the said nt/ies or annotations, to Intld the 
same unto the plattjiifl*, fur the remainder of the life of 
him the said Hurgruve. Tlie question directed by ,the 
Lord Chancellor for the opinion of this Court was, 
whether the plaintiflfj by virtue of the last-mentioned 
iissigumcnt, took any, and if tiny, what interest in the 
said notes or annotations. 

v'O *rha caic wai argued on a former day in ttiit term. 
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Denman for the plaintiff. The question depends on ISIS, 
the statute 54 G. 3. c. 156., which, as appears from the ——— 

preamble, was passed for the express purpose of ex- agohu 

tending the rights of authors. It recites the 8 Anne^ Ciarkc, 
c. 19. (which first gave to authors a copy-right for four¬ 
teen years) and the 41 G. 3. c. 107., which gave to 
authors living at the end of the first fourteen years a 
further right for a like term; and then it proceeds to 
state, ** that it will afford further encouragement to 
literature if the duration of sucii copy-right were ex¬ 
tended.” The object of the legislature^ therefore, 
was to extend the duration of the copy-right; and 
if in the subsequent clauses any words of doubtful 
import occur, they should be construed w'ith reference 
to the general purpose thus expressly avowed by the 
legislature. The ninth section of the act, (whicli is 
applicable to this case), is free from any such ambiguity. 

It provides, that if the author (who might under the 
former act have acquired a right for twenty-eight years) 
shall be living at the end of such twenty-eight years, 
after such first publication, he shall then have the copy¬ 
right for his life.” The author in this case is living, 
and the tw’enty-cight years after the first publication 
have expired : he is therefore within the words of 
the act, and thereby becomes entitled to the copy-right 
or his life; and the assignment to the plaintiffs is con¬ 
sequently valid. It may be argued, however, that the 
legislature contemplated tlie term then to expire, and 
not' already expired; and tltc author’s term having 
actually been exhausted, when this act passed, that this 
case is not^ within its meaning. But it must then be 
made out that the words at the end of twenty-eight 
years” are expressive of the veiy moment of time at 
which they should expire. That would ho^vewr be a 
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very 
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1818 . very narrow construction oftliese wonU, mid not war- 

^ ranted by the nicaiiin^ generally given to them in 

ugainu conimon usage. The words “ at the end of any terra” 

LAJiKB. mean alter that term is expired. In stating that at the 

end of a king’s reign such things were donct it would 
not signify that they were done at the moment he ceaseti 
to reign, but only after he had ceased to reign. 80 if 
a right of way were granteil ft>r a number of years «>ver 
certain closes, and at the end of those years the right is 
to cease; it would mean, that after these years are ex* 
pired the right was to cease. It therefore appears that 
thf»ic words arc used, in the common intercourse of 
mankind, not to express a precise point of time, but 
the expiration of a fieriod as a thing passed. Then if 
the words arc capable of this sense (although they may 
admit also of the other construction), they should be 
construed in this cose so as to effect the general pur¬ 
pose of the legi.'lature, viz. the extension of the dura¬ 
tion of the copy-right of authors. By this construction 
the right of the author living at the end of twenty- 
eight years, (expired at the time of passing this net,) 
will be extended: by the other construction his right 
will not be extended <ir ciilargeil; and the object of the 
legislature ^'ill therefore be defeated. By construing 
the words so as to give to the author the copy-right tor 
his life, the Court will give full eflfcct to the words of the 
ninth section, and will further the general intention ol' 
the legislature, viz. the encouragement of literature, by 
extending the rights of authors. 

HichardsoTit contra. This act of parliament does not 
rc-vest in an author a copy-right which, under the then 
existing laws, was spent and terminated; it only extends, 
but docs not create a right. The language and mean- 
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ing of the statute is wholly prospective. Tlie fourth sec* 
tioii provides that from and after the passing of the act, 
the author of any book composed and not printed and 
published, or which shall hereafter be composed and be 
printed and published, shall have the copy-right for 
tw«ity>cight years, anil if he be living at the end of that 
period, for the term of his life. This section, therefore, 
makes an alteration in the then law, by extending the 
autlior’s copy-right first for twenty-eight years, and if 
he be living at the end of twenty-eight years, for his life. 
It however provides only as to future publications; 
for the W'ork may be written either before or alter the act, 
but unless it be ptddished after the act, this clause does 
not attach; and it goes on to inflict very severe penalties 
upon persons printing the works of any authors without 
their consent. So tar the statute had provided for the 
cases of authors who published after the passing of the 
act. It occurred, however, to the legislature that some 
provisions should be made for existing authors whose 
rights under former acts had not then expired but were 
concurrent, and the eighth and ninth sections provide 
for these cases: the eighth section recites, “ That 
whereas it is reasonable that authors of books already 
published, and who are now living, should have the 
benefit of the exlension of copy-right.” This word ex» 
tension is a term projierly used for the purpose of en¬ 
larging or giving further duration to any existing right, 
but does not import the re-vesting of an expired right; 
that-would not be an extension but a re-creation. The 
object, therefore, of the eighth section is, to extend to 
living writers the benefit of their unexpired rights, and 
therefore it only applies to cases where the first four¬ 
teen y'ears had not expired. The object of this act. 
is to give to aulltors an absolute right for twenty-. 

eight 
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eight yean; and in punuance of that intention it 

nr 

p<rea a continuing interest for fourteen years to thoac 
who diould be living, and whose copy-right under 
former acts had not expired; the words following the 
redtal in that section are, ** Be it further enacted. 
That if the author of any book which shall not have 
bemi published fourteen years at the time of passing 
this act, shall be then living, and if such author shall 
afterwards die before the expiration of the fourteen 
years, tfaaa the personal representative shall have the 
ct^yright for the further term of fourteen years, pro¬ 
vided that nothing in the act shall affect any right of the 
assignee, to sell any of the books of the author printed 
within the first fourtTOii years;” the eighth and ninth 
sections both contemplate the case of living authors; the 
ei^th, where the first fourteen years have not expired, 
and the ninth,* where they have; tlic ninth section 
applies to the case where the author is living at the 
end of the first fourteen years, but before the expira¬ 
tion of the second fourteen years; these are the only 
two cases in which, before the passing of this act, an 
author could have any right capable of extension; 
and this statute does not create a new right not already 
existing, but only extends an existing right; the ninth 
seedem gbes on “ And be it aiso further enacted, (i. r. 
upon the same recital as that whicli precedes the 
ei^th section) That if the author of any book already 
pufaiisbed, shall be Hying at the end of twenty-eight 
yean after toch publication, he shall have the copy¬ 
right for his life:” the words ** shall be living'’ arc 
prospective. The legislature does not suppose the time 
to have baen already expired, but it contemplates a 

4 

fhfther extension of time then unexpired ; the language 
is prospective in its terms, and the sense rctjuiics that 
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it should be so. For, taking the two sections togetheff 
it appears clearly that the le^slature intended only to ex¬ 
tend the already existing right of authors, and not to re¬ 
create a right then expired. This is perfectly consistent 
with the meaning of the word shall^ and also with the 
mining of the words at the end of twenfy-eight years. 
The word, at the expiration of a term, means immediately 
after. Thus, if speaking of a reversioner, who is to 
come into possession at the expiration of the term, that 
could not be said to mean after the expiration of the 
term ^aiid at any future fteriod : for the reversion at¬ 
taches at^the expiration of the term. But, admitting 
that the words are capable of either sense, they must 
be CKinstrued so as to give effect to the other words 
used in these two sections; and particularly with re¬ 
ference to the word ** shaUf which is prospective in its 
meaning; and the word extension, which imports the 
the enlargement of an existing thing, and not a erra- 
tion. The contrary construction would indeed produce 
an inconvenience and injustice, which could not be in¬ 
tended by the legislature; for, at the time of passing 
this act of parliament, the author’s r^ht having be¬ 
come extinguished, it was competent to any person to 
publish the work in question; and such publications 
may have actually taken place at a great expraice to the 
Individual; yet according to the construction con¬ 
tended for, if the author’s right was re-vested, the inno¬ 
cent publisher might have his work taken from him, 
and would be subject to the penalties imposed by this 
act: so that an individual would be guilty of an 
oflence, and subject to a penalty for exercising his 
legal right. The legislature could not have intended 
to produce so much public inconvenience to benefit a 
small, though highly meritorious class of individuals; 

and 
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and that cannot be the true constrnction of the act nf 
parliament from which such a consc^icncc would fol¬ 
low. Lookings therefore, to the language of the section 
itself and the general intention to be collected from the 
several clauses, as well as the great inconvenience that 
would follow if the opposite cemst ruction were to prevail; 
it does clearly seem that (ho intention of the act will be 
best effected by confining its oiwmtion to those .nuthors 
W’ho, at the time of ^Missing the act of parliament, had 
existing rights; or, in other words, to those whose 
twenty-eight years had not then elapsetl. 

Dmmatif in i-cply. 'Fhc word crfrvsron does oiciir 
in the ei^th section, but not in the ninth : it is then* 
studiouslv left out; jmd the benefit conferretl bv lhai 
section need not, thereliu***, come within the meaning 
of the term rx/ettsiuti ; nn»l tlioro is no expression that 
connects the two chtiises, so as to make that word ap¬ 
plicable to the ninth. \^Ahboft .1. Will you mention 
any wonls in llu? language more apprt>prialc or 

apposite to connect one '•ectimi with another Uiali 
the words, “ Be it also furtlnrr enacted ?”] They arc 
separate clauses and arc not necessarily connected; 
and the ninth section docs not say tiiat the author’s 
right dtall be extended; but, gciiiruMy, that, if living, 
he shall have the copy-right fur his life: an extensiiHi 
of a right is given by one clatise, and a right geiivrully 
oonferrcfl by the otlier. With respect to the incon¬ 
venience which it is said will result from this construc¬ 
tion of the act; it is nut true that an innocent pub¬ 
lisher would be subjected to the penalties infiictad by 
the fourth section; for those penalties only attach on 
offences comprised in that section. [BayUy J. Is not a 
man penally affected who has legally vciited bis money 
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in a printed book, and is allerwards prevented from 
celling it ?3 The act could not be meant to operate ns 
an ex post facto law in a case where a party had exer¬ 
cised rights vested in the public. Certainly no right ac¬ 
tually vested in and exercised by the public was intended 
to be divested. If such rights had indeed been exercised, 
the case might have been very different as to the parties 
so exercising them; but the fact is otherwise; and 
therefore that question is immaterial. And that being 
so, then the case comes within the very words of the 
ninth section, and is embraced within the general ob¬ 
ject the legislature had in view in passing the act 
of parliament, viz. the extension of the copy-right 
of authors. 

Lord Ellenborough C. J. The word extension 
imports the continuance of an existing thing, and must 
have its full eflect given to it where it occurs. It is 
expressly used in the recital of the eighth section, 
which is connected with the ninth, by' the subject-matter 
as well as by the words “ Bo it also furtlier enacted,” and 
it seems to me, that predicating the pui*posc to be to be¬ 
nefit the author by the extension of his rights, is adopting 
a very different idea, from recreating an expired right. 
The word extension is too strong for me to grapple with: 
and if the Court were to get rid of its operation, a great 
public injury would be effected, by calling back a right 
that, by lapse of time, bad become extinct. We shall 
certify our opinion to the Court of Chancery'. 

Abbott J. It is admitted that if the public had 
exercised their rights, by' publishing the work before 
the act passed, that the autlior could not interfere with 
the parties who had so exercised the right: and thei'e 

arc 
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are no woi^s in the act parliament which admit of 
<me oonitniction where the public have ezereued the 
privileges which have devolved upon them by tins lapee 
of twenQ^ei^t years, and another construcUtm where 
they have not exercised that privilege. The act audees 
no dutinctiem between there two cases. 

Clur. adv. vult. 


TTic following certificate was sent: 

We have heard this care argned by counsel, and 
liave omsidored it, and are of opinion that the plaintifl^ 
by virtue of the said last-montioned assignment, did 
not take any interest in the said Notes or Annota* 
tions. 

Ellenbobovsh. 

J. Batuct. 

C. Abbott. 

G. S. Holroyd. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

Court of KING’S BENCH, 

IK 

Easter Term, 

In the Fifty-eiglitli Year of the Reign of George III. 


Ashford r. Thornton. 


^LARKEi on the first day of last Michaebms term, 
moved that the shcrifl' of the county of Wai-uick 
be called in to make a return to a writ of Habeas 
Co7-pus. 

William Ashford was called, and answering to his 
Tiame took his place. 

The sheriff appeared with Abraham Thornton his 
prisoner, and first delivered in the writ of Habeas Cor~ 
pus and the return thereto: which were read by Mr. 


Ill an appeal of 
death, appellee 
waged liN bat¬ 
tle. Held thaC 
the CQunterplea 
to oust liim of 
this mode of 
trial must dis¬ 
close such vio¬ 
lent and strong 
presmnpt’ons 
of guilt, a. to 
have OiO pos- 
sib’u' doubt in 
thf If i lids of 
the Court. 

And tiiercfore 


a cauuterplea 

which only stated strong circumstances of suspicion, was held to be iiituificieiit. Held 
also that the appellee may reply fresh matter tending to shew his iiinoccrce, as for 
instance an alihi, and his former acquittal of the same offence on an indictment. But 
quaere where the counterplea is per se insufficient, or where the replication is a good 
inswer to it, whether the Court should give judgment that the api>cliee he allowed his 
wager of battle, or that he go without day. • 
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1811B. BarUne. The writ was in the usual form, and return* 
. able on the morrow of All Souls. 

AiHrovu 

a»ainsi The return stated, that before the said writ came to 

the hands of the sheriff, viz. on the i oth October in the 
57 th year of His Majesty’s reign, Abraham ’rhomion 
had been committed to his custody by virtue of His 
Majesty’s writ of appeal:— 

The writ of appeal and the return thereto were an ¬ 
nexed to this return made to tlie writ of Habeas Cm - 
pus. They were as follows. George the Third by the 
grace of God, Slc. To the sheriff of }Va}'Vi}ickshire 
greeting. If IViUiam Ashford of the parish of Flints in 
the county of Stafford, labourer, who was the eldest 
brother, and is the heir of Maty Ashford, late of Lang¬ 
ley in the parish of Sutton Coldfield in your county, 
spinster deceased, shall give you security to prosecute 
his suit, then we command you that you attach Abra¬ 
ham Thornton, late of Castle Bromviich in the parish of 
Aston near Birmingham in your county, labourer, by 
his body, according to the law and custom of England, 
HO that we mav have him btlbre us on the morrow of 
All Souls, whcrcs{>ever we shall then be in England, to 
answer to the aforcsai«l IVilli'im Ashford of the death of 
the aforesaid Mary, ljert‘t<»forc his sister, and whoso 
heir he is, whereof he uppeuleth him, and have yon 
there this writ. M'itness ourself at IVcstminster the 
1 st day of Octolnr in the 57 th year of our reign. 

Tlie sheriff f>f IVarxcich- returned as follows: Hy virtue 
of this writ to me directed (the within nanuHl Jf-’iUiam 
Ashford having found and given sufficient pledges to 
prosecute his within writ of njipcui and his suit in that 
behalf^ and which said pledges are John ('olnnan of 
Langley Heath, in the parish of Sutton Coldfo ld in my 

bailiwick, 
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Itailiwick, ycomnn, and Charles Caiman of Ertlinglon in 
the parish of Aston near liirmin^ham in n>y saitl Ijaili- 
wick, laliourcr,) I have attaclictl the within named Abra~ 
ham Thornton whose bwly I liavc in his Majesty’s gaol 
in and for the said county of Warvcick under iny cus¬ 
tody, t<» answer the within named IP'illiam Ashford of 
the death f)f the within named Mart/ Ashford whereof 
he appealeth him as w'ithin mentioned. 

Clarke then moved that the appellee be committed 
TO the custody of the marshal of the marshalsca. — And 
he was so committetl. 

Clarke then moved that the appellant might count 
against ;!ie appellee, aiul that the appellee be placed 
at the bar for that purpose. On which, Thornton^ 
\.ho hail before stoo«l on the floor of the court, was 
placed at the bar, and the appellant then handed his 
count to Mr. Ee Blanr, the proceedings being now 
on the civil siile of the court. It was then read by 
Mr. Ee Blanc. 

In the Kinjr’s Bench Michaelmus term, cS G. t. 
Ahraham Thornton wa*; attacheil to answer IV. Ashford, 
who was the eldest brother, aiul is the heir of 3/.7n/ 
Ash fold dei-eased, of the death of '.lie said yiary Ashford, 
and thereupon the said IV. Asu/or: iti his own proper 
person appealeth Abraham I'hurnfnn. &c. For that he 
the saivl Abraham '/'hornion n<u having the fear of God 
before his e_\t‘s, but being moved anil seduced by the 
iustigation of the Devil, on the 2 7lh day of .Mm/, in 
the 57th year of the reign of our sovereign lord George 
the Thirtl by the grace of Gi.d, &c. with force of arms 
at the parish of Sutton Coldfield in the county of fVar- 

E e ‘2 ikifk. 
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1818. Barlergg, TTie writ was in the usual form, and return- 

. »blc on the morrow of AU Souls. 

Aturonb 

agsimst The return stated, that before the said writ came u» 

IHORNTOM. VI 

the iiaiids of the sheriff, vis. on the i oth Oc/nbrr in tlie 
57 th year of His Majesty’s reign, Abraham Thornton 
had been committed to his custody by virtue of His 
Majesty’s writ of appeal 

The writ of appeal and the return thereto were an¬ 
nexed to this return made to the writ of Habeas Cot - 
pus. They were as follows. George the Third by the 
grace of God, &c. To the sherilF of Warwickshire 
greeting. If WiUiam Ashford of the parish of Flints in 
the county of Stafford^ labourer, who was the eldest 
brother, and is the heir of Mary Ashford^ late of Lang¬ 
ley in the parish of Sutton Coldfield in your county, 
spinster deceased, shall give you security to prosecute 
his suit, then wc command you that you attach Abra¬ 
ham Thornton late of Castle Dromwich in the parish of 
Aston near Birmingham in your county, lalK>urer, by 
his body, according to the law and custom of England, 
so that wc may have him before us on Uie morrow of 
AllSoul^ wheresoever we then be in England, to 
answer to the afuresaiti Hi ilium Ashfttrd of the death of 
the aforesaid Mary, heretofore his sister, and whose 
heir he is, wheret»f he ajipeak-th him, and have yoti 
there this writ. "Witness ourself at Wtstminster the 
1 st day' of Ocittber in the 57 th year of our reign. 

Tliesherifff>f Waruick returned as fiillows: Hy virtue 
of this writ to me directed (the within namwl Wiliiair 
Ashford having found and given sufficient pledges to 
prosecute his within writ of aj>ptal and his suit in that 
behalf, and which said pledges arc John ( uleman of 
EangUy Heath, in the parish of Stilton Cvldfdd in my 

bailiwick, 



IN THE Fiftv-eiohth Year OF GEORGE III. -^<>7 

baiiiwicky yeoman, and Charles Caiman of Erdin^on in 
the parish of , 4 sfon near liirmifi^ham in my said l>aili> 
wick, labourer,) I have attached the within named Abra¬ 
ham 'Tharnton whose body I have in his Majesty’s gaol 
in and fi»r the said county of Warwick under my cus¬ 
tody, to answer the within named William Ashford of 
the death f)f the within named Mary Ashford whereof 
he appealcth him as within mentioned. 

Clarke then moved that the appellee be committed 
to the custody of the marshal of the marshalsca. — And 
he was so committed. 

Clarke, then moved that the appellant might count 
against ti-.e appelice, anil that tlio appellee be placed 
at the bar for that purpose. On which, Thornton^ 
v.ho had before !.tof>d on the floor of the court, was 
placed at the bar, and the appellant then handed his 
count to Mr. Le Blanc, the pioceedings being now 
on the civil side of the court. It was then read by 
Mr. JLe Blanc. 

In the King’s Bench Michaelmas term, 58 G. 3. 

Abraham Thornton wa< attached to answer Jf. Ashford^ 
who was the eldest brother, and is the hi ir of Mary 
.islftfd deceased, of the death ol' the said Mary Ashford, 
and thereupon the said Jf~. . 4 shfn i in his own proper 
person appealeth Abraham Thornton, &c. For that he 
the saiil Abraham 'I'hornton not having the fear of God 
before his eves, but beiiijt moved and seducctl bv the 
instiiiation of the Devil, on the 27th day of d/h//, in 
the 5 7tli year of the reign of our sovereign lord George 
the Thinl by the grace of God, &c. with force of arms 
at the parish of CohlfelU in the county ol' Har- 

E e J zi iek. 
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ill ami upon iho "aid Mnn^ spitistrr. ii* 

the peace (toil ami oiir .".lid lord tin’ flioii 

ami tlu ro lu’ino toloiiicui^Iv. willidlv. and of lii" iiiaiif* 
Jifdrotlionirlit. *lid n):ik«'an a""atilt. ami that llu* said 
. I jf\i 7V;. tlion atid linn* ft li)oioii"ly ami wil- 

t'ui!y, and t>f lii" inaiico arorftlit>ii:L;lil, did taki- lln' saiil 
3/<//a/ > 1 / into luith lii' liam!'. ami did and 

tlKTo f'i!i>niiiii"!\. wiliiiilx, \itilontlx. and of hi- inalio 
aliTothoiij^lit. I'a'l. tlifow. anil push tho "aiil d/i/;/. 

A'lv/into a cortain pit of wati r. wiirii'in tlniowa 
llu'ii a arivat (jiumtity of wator. siinato in tin- l ati-h of 

SutUtii I'fhi/M.! aJ’on sjiitl in thi* oiunlv aton said, hv 

• • 

liioanM of mIiIiIi '.till r.otinir, throwing, and pii'liinj; o! 
tho said into tho pit of watta-aliuisaiil In 

tlio'aid .1. 7'iio/j.'i in fi>nn altnosaii!. .dii'. tlio said 
A/. .I.'f.H'in ni ihf pit of Matt r aliTisaii! viitli thi’ wati t 
afuri'uiii. \'.i'tiu :i and i hoaki il, sul'oialt li, ami 

ilrowiKil. i-t V. hu ll saiti i liuakinu, 'ufhu aliiij^, aiul 
dro'.vnii.i: slu', tin- suit! .1/, .l^ij-mi, lin-n ;uul tin n- in¬ 
stantly ilit-d. And so till- 'aitl ./. ’Ihin h:',n, lu r thi. 
jaid M..‘ i 1 /in inaniior and fin in afon -aiii ft-lo- 

nio';'!i ami wiitmiy. am! 01 ho m.diif a1ot'i-lhoii<:ht, did 
kill ami nnndii auaiii't tin- p-.ut-o1 oni 'aid lord the 
kino 1,;, t jdv.n and diuniiv. .\nil it tlu said ,/. V7/or.*j- 
tnu \iill ili-ny tin- ff!-*n\ ami Tiinidi'r afoii’'aid. ji' aforo- 
saitl tliajofd ujion liiin. tlun tin- 'aid /f. ad. wJu* 

Mil.' the liiU.'l hrotlier and i' the In ii' of tho 'aid A/i/;;/ 
O'ttriMt!, i, n ally to provi- the said ii'loiu 
am! n>nnil r •!o. 1111 'l him tln' ^.!l<l ui'/n ai'i'oj'iiiiio 

as lilt ( ourt Iiin -hall coii'idi r iheieoti and hath ionml 
plttlofb lo prosi-eute Ids appeal. 

A\ itness fl IJ./.JA.M .iSlIJ'OJiIJ- 

hi.' y mark. 


ClinU 
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('larif imovimI tlint tlic :i|)j)<‘l!rr l»c rf*|iiirc-(l to 

Iti'iiili.r wiiii llri/nithls atid Tiutliil, ;ij»j)tarfd for 

llir ajijK lIif. ;!j jiiinl li»r tiitif. 'I'Ik* Court bv cun.:>ciit 
j^raiitt'd liiiif till M I’f/t.f, .Yc. lt». 

Ifi.i.i'i ill' II aitjilii d liir copii-. of tlii’ oriifiiial writ, 
ilif iMiiiii liuT. tu, i]i • (’iiarit, v.liifli tin- CoTirt n-- 
liiiiCil. Ini' I!s•■•iI'.'i! Mr. ft i-» rt a;! o\i r slu* two 

ibriiii r. .iM-l Mr. f.- .l to read tiver tli • lut! r, 

MI IMllI t. i. 1 li w.i- 

A'.':. J’Ih' .-ij'irfil. t' ir iii^- lirotiLfiit iiiio court 

•ViuJ jil.n d .it the h ir. and the a]!j».'!! in! lu iii;^ alx* in 
roiin. ti.i eoan! ua^ aLi'.iiii read over t-tlnui. and he 
\va« (Mlled ii}>'ll to jilvad. Ill* jileaded U' i''i!lo\v>: 

Not ouiit\ : and 1 am rea'ly to ilel'eiid tlie same by 
inv biidv. " iheri M))oii lakiii*4 Ids olovo olK he 

lltreu it uji *11 til - l! lof o! the eoiiri. 

f't.ir'.i tlieii a|>|ii:ed to the (.'oiirt lor lime. 

Eord Id.i I N'i!')i: ii itii. Do v-.m apply iVir time ge- 

iicralU. oi- for title- to IollIlt^■rpl•.■a'i.' 

't.iteil til a li> ajiplied for lime to couiiler- 

pleaii. 

'Idle C'oiirt tlieti o;:Vi* lime till Suruntii’i, .Vo:*. -Jl. to 
eouiltei pie.id : /ov; At fiir tile ap|ielli.v COtoemitlir to it. 

A’of. :.M. ’J’he p.irti«"> appearing, the appellant de¬ 
livered in his couiilerplea, whieh he veritied by his adi- 
^lavit, and the .same wti,** reail by Mr. Le^ Blunc. 

E e ;i 
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In the King’s Bench. 

Saiifrda^ next after eight days of St, Martin, in 

Michaelmas term, in the 5 Sth year of King Geo, 3 . 

And the said W. A. snith, that the said A. T, ought 
not to be admitted to wage battle in this appeal with 
him the said ff'. A., because he saith, that before and at 
the time of the issuing of the writ of appeal of him the 
said ff. A, in this suit, there were, and still arc, the vio¬ 
lent and strong presumptions, and proofs following, that 
he the said A. 7 \ was and is guilty of the felony and mur¬ 
der aforesaid, in the said count so charged anil alleged 
against him the said A. T. as aforesaid, to wit, at, &c. 
(that is to say) that t>n the 2 7lh day of 3/nr?/j in the 57th 
G, 3. about the hour of seven in the morning of the same 
day, the body of the said Morij Ashftnd in the said writ 
of appeal and count mentioned, was found dead in a 
pit of water situate in the parish of Sutton Coldfield 
aforesaid, in the county of fViirnict- aforesaid, and that 
the said body of the said Mary Asltfavd was then and 
there taken out of the said pit and examined in the 
presence of divers credible witnesses in this behalf. And 
the said ff‘, A. further saith, that upon and from the 
said examination of the said body of the said Mary 
Ashford it then and there appeared and was manifest to 
the said witnesses, that she the said Mary Ashford bad 
been and was recently alive, ami that she the said Mary 
Ashford had come to her ileath by drowning, as in anti 
by the said count is charged and alleged ; and that re¬ 
cently before the death of her the said Mary Ashjbrd 
some man had forcibly had carnjd knowledge of the 
body of her the said Mary Ashfi.rd, and that up to the 
time of such carnal knowledge so had as aforesaid she 
the said Mary As^ord had been and was a virgin. And 

8 that 



IN THE Fimr«EiaHTH Yeab or GEORGE III. 


411 


that upon the isaid examination there also then and 
there appeared and were manifest upon each of the arms 
of her the said Maty Ashford^ between the shoulder and 
the elbow of each of the said arms, the mark and im¬ 
pression of a human hand, the said marks and impm- 
sions then and there denoting and indicating that each 
of the arms of her the said Mary Ashfi/rd had been re¬ 
cently grasped and held with violence. And the said 
W. A. further snith, that on the said examination of the 
body of the said Mary Ashford there then and there 
appeared and were marks and stains of blood upon and 
about the thighs and private parts of the botly (jf her the 
said Mary Ashford^ and also upon the cliuhcs and dress 
in which the body of (he said Mary Ashford was clothed 
when the same was so taken out of the said pit as afore¬ 
said ; and that the front part of the shift wherein the 
body of the said Mary Ashford was then clothed was 
then and there rent and torn, to wit, at, &c. And the 
said fV. A. further suith, that on the said 27th day of 
Mayy in tlic 57th year aforesaid, in the parish of Sutton 
Coldfield aforesaid, in the said county of fVarasici, about 
the hour last aforesaid, upon certain grass then and 
there growing about the distance of forty yards from the 
said pit there was the mark and impression of a human 
figure, from which said mark and impression it then 
and there appeared and was manifest that a human 
body had been recently lying there with the arms and 
legs thereof extended, and that there was then and 
there bhmd upon the said grass near to the centre of the 
said mark and impression of such figure as aforesaid, 
and also a large quantity of blood upon the ground 
near to the lower extremity of the said mark and im¬ 
pression of the said figure; and that between the places 
where the said mark and impression of the said figure 
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was and the said pit» divers c>tlior niarksy spots, and 
vestiges ot'hlooti ilien aiitl there appeared tuul wore uin- 
iiifest u|H>n ami across a certain liaUpath there, an^l 
upon certain clover grass then ami there growing, and 
bein'; on one side ot the said fotapalh and about a loot 
and a hall lroia tlie siile ol the saiil I'ootp.ilh in a tiirec- 
tion leading iVom tlu- place where the sail! mark ami 
iinjjression «>/ the said hnnian /igiire nas. louar'ds and 
near to the said pit, and that the saiiJ lastii)enti<«ned 
marks, spots, ami vestiges of blood upon the said cloter 
grass then and theii- growing bv the siiU- of tin- sniil 
Ibotpath as af<>resaid vveri‘ near enough to the said i'o.it- 
path to have fallen f'roni a hinnan body earriid in the 
arms of a person passing along the said footpath from 
tlie )jlaee w hert‘ the said mark and inipression of the 
said human figure was, towarils the s.iit^l pit. and that 
there was not at the time when tlie saiil bod\ ol lhe said 
Man/ Ashjiini was s^, fbinul in tlie sai<l pit as aforesaid 
any impression, mark or vi-stigeon the sai«l elovi-r grass 
(whereon tlie said lastmentioned marks, spots, and ves¬ 
tiges oj" blo'Ml were by the sijle of the said fiiotpath as 
ai’or<'aid t>t‘ any fi>cilstip or *>f’ any person having 
walked or passed ojj or over the- saitl clover grass there, 
and tin* said clover grass there was then eo\ered with 
dew, and the same dew was not liistiirbed *)r brushed 
away «*therw ise than by the said blood s«.> l>t.iiig thereon 
as ui'oresidd. And the said Jl’. A. further saith liiat in 
the evening of the a'jth M/n/ in the 57lh y«-ar albresaid, 
the saiil Mart/ AAi/md was at a dunce at the house of 
one liun'nl ('larkt; in the ])arish of ('tahmrlh in the 
said comity of JVat-^icl,/ and that the said A. 'I', was 
tlicn there also; and that while tlie said Man/ Ashford 
so was at the said Jiouse ol' the said J). Clurkc (to wit) 
on, &c. at, &c., he the said Abraham 'I'horttton said of 

and 
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anil concerning the said Mary Ashford in the presence 
and hearing of one Joseph Cooke then and there and still' 
being u erfdii)le wiiness, but not in the hearing of the 
said Martf Ashftrd, in giuiss and obscene language to 
the efUrt ioliowing, (that is to say,) that he the said 
A. 7 '. had had L'ariial knowledge of the sister of the 
said .1/. AAil'trtd three times, and tliat he would have 
carnal knowledge of her the said M. Ashford or die by 
it. And th ’ -aid It'. A. tiirtiier snith that the said M. 
Ashford and the r'aid A. 71 dajjced together at the 
house ol tlie ^aid Ih ('lathe on the evening of tlie said 
26th day of Mui/, and that about : 2 o’clock at night of 
the same .:Oiii ilay of May at, &c., the said Mary Ash¬ 
ford and A. 71 left the* said house of the said Daniel 
Clarhe and walkiil together towarils Krdinfon in the 
parish o\' As!oti near Hit tiiiiifiam in the said county of 
JVarxi'ifh. And the ‘•aiil It'. A. furthersaith that about 
3 o’clock in the morning «»f the 27lh day of Mat/f the 
said Mai n Aslijiirit anil A. 71 w ere seen talking together 
at a caa tain ‘■tile near to a certain lane called Bell Lane 
leading towarils Erdinuttm aforesaiil, to wit, at, &c. 
And the said HI A. further saith that about 4 o’clock 
of the same morning of the said 27th day of Mat/in 
the 57th yi'ar aforesaid, the said ]\Iary .ishford went to 
the iioiise of a certain person, (to wit) one Mary Bullet 
in Brdiimftiii aforesaiil, at whicli said lastmentioned 
house she, the said Mary Ashford, had on the then pre¬ 
ceding day left some wearing apparel, and that the said 
M. Ashfotd then and there remained in the said last- 
mentioned house about a quarter of an hour, and that 
during that time she, the said M. Ashford, then and 
there appearcil in good health and in perfect composure 
of miud. And the said W. A. further saith that thc- 

said 
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said Mmy Ashford at the end of tlic said bstmentioncci 
time^ to wit, on, &c. left the said lastmcntioned house, 
to wit, at, &c. And the said IV. A. further saith that 
vei7 soon, (that is to saj,) within the space of a quarter 
of an hour after the saiti Marj^ Ashford so left the said 
lastmcntioned house as iiforouid, she the said Mary 
Ashford was seen (to wit) at, &c. walking alone in a 
direction Icatling from Erdin<’tim uforesaiil towards 
Ijonglcy in the stiid parish Suttu/i Coldfdd in the said 
countv of IVa^’wicky which said Ltiuglty was then the 
place of residence of her, the said Maty As/tfn d. And 
the said //'. A. iiirtlier saiih that before and on the said 
27th day oWMay in they/ih year tdbresaitl there was a 
certain public foi)t way loading <*nt of litU Ijeinty afore¬ 
said across certaitJ closes toward> I.-jn^lry aforesaid, to 
wit, at, Ac. and that one of the said closes a short time 
before the said 27th day of 3/<n/ afoiesaid in the 57th 
year aforcsai<l li:id been harrowed, and then was newly 
harrowed, aiul uiiieh said lastmeiitioned close was and 
is next adjoining to the close in whleh was and is situate 
the said pit w herein the body of the said Mary Ashford 
was found as aforesait,!, to wit, .at, Ac. And the said 
IV. A. further saith that on tiie 27th day of May in the 
morning of that day, to wit, at, Ac. there appeared and 
were inanilesl in the said harrowctl fieUl in atid upon 
the said newly harrowed ground there, the recent marks 
and impressions of the footsteps of the said A. T. and of 
the footsteps of the said Maty Ashford, tlio same having 
been then and there carefully e.xainiiu'd and compared 
by divere credible witnesses, with the shoes worn by the 
said A. T. and the said Maty Ashford respectively on the 
morning of the same 2 7 th day of May, and that it then and 
there appeared and was manifest from the said marks and 
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impressions of the said footsteps to the said credible wife- ISIS, 
nesses who then and there examined and compared them — 

as aforesaid, that she, the said Maru Ashford^ had run taeim 
and endeavoured to escape from him the said A, 71 , 
and that he, the said A. T, had run after and pursued 
her the said Mary Ashford^ and had overtaken her in 
the said harrowed held, and it alao then and there ap> 
peered and was manifest to the same credible witnesses 
from the said marks and impressions of the said foot¬ 
steps, that from that part of the said harrowed held 
where he the said A. T., had so overtaken the said 
Mary Ashford as aforesaid, they, the said A. T. and 
Mary As/ford had walked together in a direction lead¬ 
ing towariis tljc said pit where the body of the said 
Mary Ashford was so found as aforesaid and also 
towards the spot wiicrc the said mark and impression of 
a human figure ap)>earcd on the grass as aforesaid un¬ 
til the saiil marks and impressions of the said footsteps 
approached and came witiiin the distance of about forty 
yards from the said pit at which said distance from the 
said pit the said marks and impressions of the said foot¬ 
steps were lost and could no longer be traced by reason 
of the hardness of the ground there. And the said 
W, A. further says that there also then and there ap¬ 
peared and were manifest in the said harrowed field in 
and upon the said harrowed ground there, the recent 
marks and impressions of the footsteps of the said A, 

71 , from which said lusimentioned marks and impres¬ 
sions it then and there appeared and was manifest to 
the same lastuientioncd credible witnesses who then and 
there carefully examined and compared the said last- 
mentioned footsteps with the shoes so worn by the said 
A. T. as aforesaid, that he, the said A. T. had then 

recently 
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recently run by himself along the said harrowt'd field 
in a direction leading from the said jiit, to wit, at, &c. 
And the said fK A, further says that no other marks or 
impressions of any footsteps of her the suit! Man/ 
Ashford were tlien and there found t>r visible excq»t as 
aforesaid. And the said ft'. A. further says that on the 
morning of the said i7tli day of Mm/ in the 57 th year 
aforesaid, to wit, at, &c. there was vi^il»le and maniti"-t 
on certain grass then and tlierc grtming very near to tJic 
edge of die hank of tin* said pit. and near to that part oi 
the suit? ]nt, in n liieli tin'Itiidy of tlie said 
was /blind drowned a> afi'i'e.-ali}, the inark and imj>re»n'n 


oftlieshoeof a inanV leti futt. And the >aiil ft. .f. 
saitli that on tlie same in«»i ning the >aid ./. 7\ had on 
and wore shoes made and fitted for hi' rieln and left 
feit respectively, to wit, at, Ai'. And the -aid ft. -f. 
further sailh that on the inoriiing of the ,aid ^'th day 
oi May in the :: 7 lh year afoi esaid, at, ^c. the said , 7 . 
y. was searchci! and stripped in the pit smee of <livers 
credible witnesses, and ll:a 1 the 'hirt of tlie 'aid A. 7'. 
and the inside of tlie hreet hes of tin.’ sail! .7. 7’., anil 
which said shirt and breeches he, the saiil .7. 7’.. then 
and tliere had on and wore were then and there marked 
and stained with blood, and that on the same being 
discovered to lie so marked and 'tained with blood the 
said A. T. then and there thelared that on the then 
precelling night he had carnal knowleilge of the bodv of 
the said Mary Ashf'urd by her own coii'ent. And this 
he, the said IV. A., is ready to verily w hen, w here, 
and ill sitcli manner as the C’oiirt here shall direct 
and awartl: wherefore he jn ays jndgmeiit; and that 
the said A. T. may not be admitteil to wage battle in 
this appeal against him the baiil fV. A. 


Tht 
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The Court y by consent, gave lime to reply till the 
second day of Hilary term, on which day, the ap> 
pellcc put in his replication, which he also verified 
by his affidavit. 

Saturday next after eight days of Saint Hilary, 
in Hilary term in the 58th year of the reign of King 
Gforf^c the Third. 

And th(' said Abraham Thornton sailh, that he the 
said A. T. notwithstnndiiig any thing by the said fV. A. 
in the said coiinterpleu alleged, ought to be admitted 
to wage battle in this ajipeal with him the said 11 '. A. 
because protesting that the said countcrjilea is insufli- 
cient, and that he the said A. T. is not under any 
necessity or in ain’wisi; bound by the law of the land, to 
answer tin; same, nevertheless for rejilication to the 
said Citunterplea in this behalf, the said A. T. saith, 
that before and at the time of the issuing of tVic writ 
of appeal of him the said li\ A. in this suit, there were, 
ami still are the violent and strong presumptions and 
prool’s fi»lh*wing, that he the said A. T. was not and is 
not guilty of the felony and murder aforesaid, in the 
said writ «if a}ipeal and count charged and alleged 
against hitn, (that is to say) that at the time when the 
said Mary Ash/ind wi-nt to the house of the said 
^lary ItufUr in KnUuntuu aforesaid in the morning of 
the said 7 //« the 27th day of J/jrn/as in the counter- 
plea of the said JV. A. is above set forth, she the said 
A/. A.dffard went there a;one, and unacconipanieil by 
the said A. 7 '., aiul the said A. T. further says, that the 
said yiary AAiford lel’l the house t>f the said Hary 
Under at about one quarter of an hour past four 
of the clock on the saitl morning, alone, and un.ac- 
coinpanicd by the said A. T., and proccedetl in a 
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direcUon towards Lmtgfty afomaid, to wit at, Ac. 
And the said A. T. further says, that a short time after 
the laid M-ary Ashford had so left the house of the 
said Mary Butler, she was met at a short distance from 
the same, walking alone in a direction leading from 
JSniUngton aforesaid, towanls Z/onn/ry aforesaid, by one 
Joseph Davcson, who then and there saw her in Bell 
Lane in the said counterplea mentioned, aiul pri>ceed> 
ing therein tow'ards Langley aforesaid, he tiu' said 
A. T, not being in company with the said M. Ashford, 
nor any where within sight, to wit, at, &c. Ami the 
said A. T. further says, that witljiii a short time after¬ 
wards, that is to say, within tiie space of a quarter of 
ati hour from the time she so left the house of the said 
Mary Butler, the said Mary Ashford was st*cTi by one 
77 :omas Broadhurst crossing the turnpike road leading 
from London to Chester, in that part of the same wiiich 
passes across the Belt I^ne, and that llie saitl Maty 
Ashford continued the course along the said lane, 
called B'-ll Luni , towards Langley aforesaitl, she Uie 
-aid Mary Ashford then also being alone, niul unac¬ 
companied by the said A. 7 \ to wit, at, &c. Ami the 
said A. T. further sailh, that at the saiti sc\-eral places 
when the saiil Mary Ash/i>rd was so as aforesaid seen 
by the said Joseph Du-xsan and the saiil Thomas 
Broadhurst, the said road was broad tiiid straight for a 
considerable distance, and lisa*, he llio said A. T. might 
then and there have been seen at a considerable 
distance if he had been procectling in the same direc¬ 
tion with the said Mary Ashford, to wit, at, &c. And 
the said A. T. further says, that <*n the morning of 
the said Thursday tlic 27th day of May at half past 
fuiir and not later than 25 minutes before five o’clock 

of 
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of the said morning, he the said A. T. was seen 
divers credible witnesses, that is to say, by one 
1¥. Jennings, one Martha Jennings, one Jane Heaton, 
and one John Holden, the younger, being all of them 
persons with whom he the said A, T. had no previous 
connexion or any acquaintance, whilst he the said 
A. T. was walking along a certain lane leading from 
Erdington aibrcsaid, to Castle Bromaich aforesaid, 
close to the farm house of one John Holden, the elder, 
which was the direct way from Erdington aforesaid, 
towards the house of the said A. T.’s father, with whom 
he the said A. T. then resided, to wit at, &c. and that 
the said A. T. was then walking very slowly, leisurely, 
and composedly along the said lane, and did not ap¬ 
pear ta any of the said persons last mentioned, to be 
in any decree of confusion or disorder. And the said 

m O 

A. T. further saith, that when lie had continued his 
course about a mile from the saitl farm house of 
the said John Holden, the clilcr, he was seen by one 
John Haydon still slowly walking in a certain foot-path 
in the same direction from Erdhigton aforesaid towards 
Castle Broimvich aforesaid, and that the time at which 
he was so seen by die said John Ilaydon, was about 
ten minutes before five o’clock of the same morning. 
And the said A. 7\ savs, tliat he was verv well ac- 
quaintcil with the said Joh 7 i Hat/don, and that he then 
and there stopped and conversed with the said John Hay- 
don for the space of a quarter of an hour, after which he 
the said A. 7’. partetl from him and continued walking on 
towards the house of his the said A. 7 Vs fiither near 
Castle Brr)mivich aCorcsitik]; and the said .i. 7'. further 
saith, that one John JVoodcock saw him the said A. 7'. 
and the said John Haydon so stopping and conversing 

together 
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1818 . together as last aforcsaitl, to wit .it, &c. And the tsaid 

' A. T. further saith, that he the said A. T. was aller- 

Aiiii’ORn 

figji’ni waixls seen by - one ,Tanies in ('nsflc Itrom^ztcn 

aforesaid, at about 25 iniiuites past five of the clock 
of the same niorniii<r. when ho the said A. 7’. was still 
wulkittfr Aowiy :tiul Ici-iurciy in a direction fowanls Ills 
father's house, winch was alKuit half a mile liauii Casih' 
lifom'cit'/i alurcsaul, iti wit, at, ecc. Ami the sanl 
A. 7’. further says, that tlie distance from the house* of 
the saitl Man/ Ituthr aiong the saitl lane called licit 
Lane, and ovj>r ami acr<»ss the s;iid harrow, tl field in 
the said couiitcrplea uK'iitioiicd to the pit of water 
wherein the botly of ihi' suit! ^lutu .htif'-t i was found, 
is one mile twi» furlonjrs and thirty yards, aiul that the 
distance from the workhouse beiiiif the nearest noinl of 
the village of to the said farm lioiise ('f the 

said ./'///« Ifuhh’i the , lder, along the 'aid lane and 
footpath h'ading from J'.rdinyfitii allire'aid to Casth' 
lironm/r/i aforesaid, is one mile three t'urloiigs and 
sixty-two yartls, ami that the tlistanee fnim the saiil 
pit of water round l»y JCnfiiiyfim ahucsaid to the said 
luuise of the saitl Ju//?/ llnlt!,n the ehler, is two miles 
anil four furlongs at the least, to wit, at, ivc. And 
the said A. /. further snith, that thi' mi>st ready ami 
accessible way from the saiii pit of water ti> tlie saitl 
farm bouse of the said Jo/in IloltJcu the elder, and 
alsi» the shortest way with the excejuion of that herein- 
uflcr next mentioned, and .dso the way which couhl 
be gone over in tlie shortest possible time, by 
any person travelling the same on ItH)!. was and is 
the way following (that is to ray) from the said pit of 
water across certain closes into a certain turnjiikc road, 
tailed the C/uAcr road, at a part tliercof near to the 

15 garden 
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garden wall of one Mr. HipkinSt and so across the said 
road into, over, and across certain other inclosures 
into and along a certain lane leading by the house of 
Mr. Laugher^ and so along a certain other lane unto 
the said farm house of the said John Holden the elder, 
and that the distance of tlic said pit of water from the 
said last-mentioned farm house, measured In the direc¬ 
tion of the said Inst mentioned way, is not less than 
one mile seven furlongs and one hundred and seventy 
yards, to wit, at, &c. And the said A. T. further 
saith, that tlic disUincc from the said pit of water in a 
straight line to the said farm house of the said John 
Holden the elder, is not less than one mile four fur¬ 
longs and sixty yards, but the said A. T. saith, that 
there is no footpath or other way in the direction last 
mentioned, except for tlic distance of about one hun¬ 
dred yards, being Irom the bridge across the said canal 
to the said farm house, and that from the intersections 
of the hetlges and fences of the several inclosures lying 
between the said pit of water and the said bridge, and 
the diniculties of the ground, it would require a longer 
time to arrive at the said farm house bv tlie said last- 
mentioned course, than by taking t!ie more circuitous 
and accessible course, sc'condly above pointed out, to 
wit, at &c. And the said A. T, further saith, that the 
clock of the house of the said Mary Bidleff by which 
the time of the departure of the said Mary AJiford from 
the said last-mentioned house is fixed and ascertained, 
was on the morning of the saiil 27th day of May^ ami 
before any alteration was mode in the time inarkeil by 
the said clock, carefully compared by one IVilliam 
Webster^ Esq. a person wholly unknown to the said 
A. 7 % ami one of the witnesses called by the jiro- 
Voi.. I. V f secutors 
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secutora upon the trial of the indictment hereinafter 
next mentioned, with the true time then kept at 
Binaingham, and that the clock at the farm house <>t 
the said Jo/m Holden the elder, hy which tlic time of 
the arrival of the saitl A. 7 ’. close to that farm house is 
ascci’tahu'iJ, »a> also on fJu* morning of the 28th du\ 
ol Matf, and betore any ulu-ration was niinlo in tlx 
time markiKl l>y the sanu', carefully eoinpareil hy one 
iiiliiam 'I’-jiamltyy a person wholly unctuiiiectitl with 
the said A. 7 ’., with the same true time so kejU at 
li/rmingAam as ul«)resaiih and tluit the several times 
hereinheiorc ttaud, that is to sav, the time of out 
cpiarter of an hour past f«)ur of the clock at which the 
said Man/As/i/ord left the house ot’ the saiil Main 
Butler, and the time t)f half an hour jmst four of the 
clock, or 2^ minutes before five ol' the clock, at which 
the said A. T. was close to the farm house of the said 
John Holden the eltler, and also the mid se\i>ral othi i- 
times heieinbef<)re mentioneil, are all corr< cled and re¬ 
duced to the same measure of time, that is to >av, the 
true time so kept at Birmingham 011 that dav, anil are 
hereinbefore stateil accordin<»ly, to wit, at, Ac. And 
the said A. T. fuither saith, that upon his arrival at 
his lather’s house, near ('.a&tle lirauneieh aiiuesaid, on 
the moniinjr of the said 27th day of he changed 

his hat and coat which he had worn during the pre¬ 
ceding night, and no other part of his wearing ajiparel, 
but that he still hail on anil won.* the same shirt and 
breeches, and the same stockings and shoes, which he 
Jiad worn during the preceding tiight, and he had on 
and wore the same respectively at the time he was ap- 
preheiuletl upon the said chitrge of the said felony and 
murder, to wit, at, &c. And the said A. T. further saith. 


that 
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lliat on such his apprehension, upon the charge of 
having been guilty of the said felony and murder of the 
said Mary Ashford as aforesaid, he was taken before 
one Wm. Bedford^ Esq. one of his Majesty’s Justices of 
the peace for the county of Warwick^ before whom the 
several witnesses were examined in support of the said 
charge, and that he the said A. T. being also examined, 
did upon that occasion give in his examination, which 
was afterwards reduced into writing and signed by him 
the said A. T., in which examination he the said A. 1\ 
gave an account of the several places at which he had 
been during the night of the 26 th and the morning of 
the 27 th of May, and the several times at which he 
liud been at such places respectively, and described 
the several persons whom he met and saw during such 
night and morning. And the said A. 7'. further says, 
there is no iact stated by him the said A. 7'., upon such 
his examination as aforesaid, which hath been in any 
nuinruT contradicted l»y any evidence which was then 
given or hath been stibMquentiy given, but that on the 
contrary thereof many of the said facts, and all the 
material fuels suited in the said examination, have 
since been fully confirmed and corroborated by various 
witnesses, as well as those called in support of the pro¬ 
secution of the indictment hereinafter next mentioned as 
those called on the part of the said A, T. in his defence 
thereto, to wit, at, &c. [The replication then proceeded 
"to set out the record of acrjuittal of Abraham Thornton^ 
on an indictment for the murder of Mary Ashford at the 
assizes for the county of Wnr'xick^ anti averred that the 
said A. 7’. and Mary Ashford in the writ of appeal anti 
count mentioned, were the same persons as the said 
A. T. and Mary Ashford in the indictment mcntionetl. 

F f 2 And 
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And abo the idoititjr of the supposed murder in 
b^hk3 ‘ And that the several facta and circumstances, 
and the said presumptions and proofs in the said 
coUDterplea mentioned, and thereby supposed to be 
violent and atrong presumptions and proofs that he the 
said A. T. was and is guilty of the felony and murder 
aforesaid, in the said count alleged against him the 
said A. T. as aforesaid, and also the said several fact* 
and circumstances in this replication mentioiuil wert 
in substance and effect proved upon oath Ixforc tin 
Coint and jury at the said trial of the said imlietnient of 
the said A. T. for the murder of llic said Mar^ Ash/ont. 
[The replication then further proceeded to set out 
similar acquittal on an indictment for a rape, with 
similar averments of identity. And conciudcci .n* 
follows.] And so the said Abrakam T'hnrnfon saith, th.at 
the several facts and circumstances in this replication 
set forth, afford stronger and more violent presump¬ 
tions, and arc stronger }>roofs that he the said A. T. 
not guilty of the felony and murder whereof he is ap- 
pealc’d as aforesaid, than the said presiimplions and 
proofs in the said counter|>lca set forth, that he the 
said A, T. is guilty of the felony and munler whereol 
he is so appealed as afores.aid. And this he the saiti 
A. T. is ready to verifo, wherefore he prays judgment, 
and that he may be admitted to wage battel in thi* 
appeal with him the said ft'. A&hfordy &c. 

To this there was a general demurrer and joindeff 
therein. 


Chilly in support of the demurrer. There are two 
objections to this replication. First, It is not conv- 
fictcnt for the appellee, in answer to a counterplea, tu 

state 
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astute .circumstances afiurdiug a presumption of inno¬ 
cence^ Secondly, The circumstances stated in this 
replication, are not, if admissible, snfficient to raise 
that presumption. Before, however, these questions 
arc discussed, it will be necessary to shew that the 
countcrplca is by itself sufficient, inasmuch as if that 
be not good, it is of no consequence to shew that the 
replication is no answer to it. 

Tiic right of appeal hod its origin at the common 
law, and many exceptions having been allowed to 
abate it, the statute of Glttcester{a) was passed, which 
provided, litat if the appellor declare the deed, the 
year, the day, the lioiir, the time of the king, and 
the town where the dwd was done, and with what 
weapon he was slain, the appeal slmli stand in clFect, 
and shall not be abated for default of fresh suit, if 
the party shall sue within the year and the day, 
after the deed done.” Between the time of passing 
Uic above statute and the 3 H. 7. c. i., a practice had 
})revuiled, not to put jiersons upon their trial by indict¬ 
ment at the suit of the king until the year and the day, 
(the lime limited for bringing the appeal) had expired, 
at which period, the witnesses who were to prove the 
liict were oiteii dead and the matter forgotten. To 
remedy this iiiconvcuience, the 3 H.’j.c.i, was passed, 
which ordaiui^d that indictments at the suit of the kinsr 
should inimcdiatcly be proceeded upon, and before appeal 
brought; and furUier provided, that the plea of autrefbis 
iicc]uit, or autrelbis attaint upon such indictment, should 
be no bar to tlic subsequent apjieal, but that tlie appellant 
should have such mid the like advantage as if the 
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said acquittal or attainder had not been.*' The statute 
recognizes tlierefore the right which the heir at law 
had at the common law, to bring an appeal for the 
death of his ancestor, and prevents the accpiittal of the 
apjwllco from being an efll'ctunl bar to tht; suit. But 
upon the present occa>ion it becomes necessarv to con¬ 
sider bv whatl means the npp«'llee wlio has wage<l his 
battel in answer to this .appeal is to l>e ousted of that 
right; and in order to discuss that question properly, 
it will be necessary to see upon what grouiub, and by 
what circumstances, that right is taken away. The 
uiuhoritit's may be conveniently taken in the order of 
time ill which they occur. Tiie first is CHonvillt' 
who flourished iii the time of II 2. A. l>. 115^. In his 
book it is laid ilown, that in the eax' of an appeal, if 
it appears that there is ;i probable gr<>iind of suspicion, 
the party is not to be allowc<l to try the cpiestion by 
b.'ittel, but by the trial by ordeal, which at tliat time 
prevailed, and he says that the accuser in an appeal 
may decline due! cither on account of his age. nr 
mayhem, and then “ terictur sc piirgare is (pit accusatiir 
perdci judicium scilicet per calidtim lerruin vcl per nquain 
pro divcrsitatecomlilionis hoininuin p» r ferruui cailidiini 
si fuerit homo liber per atjunm si fuerii rusticiis.*’ And 
in chapter 2. he says, on a prosecution for a fraudulent 
concealment of treasure trove the defendant “ pre- 
sumptioiie contra cum facieiite U-nebitur per legem 
apparontem sc purgare.” An<! again, chapter 3., if .a 
person be eppcaled of homicide, he is sometimes com- 
jicllcd to undergo the legal purgation, if he was taken 
in the flight by a crowd pursuing him, and this lie 


(a) (JUnv. lib. 14, r. i. 


regularly 
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regularly proved in Court by a jury of the country. 1818 . 

So that it should seem in this last case that there was —— 

a collateral issue to be tried (os is done in the case of against 

an escape), on the event of which depended the THosNToy, 

question, whether the party was to be allowed his 
trial by battel or not. The next authority is Bractm. 

This author in his chapter entitled Qualitcr captus 
produci debet corani justiciariis ct quarc justiciarii 
exaininare debeiit in duello injnngendo et judiciis, &c.” 
has these wortis “ Cum aiitein productus fuei'it et de cri- 
mine ei imposito accu«atus, si crimen statini confitcatur 
satis planuiii erit judicium : si autem negaverit ct crimen 
defenderit precise ct sit aliquis qui eum appellat per verba 
legitiina appcllum facientia tunc autem defendit omnia 
precise quae ci imponuntur ct nihil excipit contra appel- 
lantem habebit clcctionem utrum sc poncrc velit super 
patriam utrum culpabilis sit decriminc ei impositovelnon 
v®l defeiidcndi sc per corpus suum.” He goes on then 
to state, that it is the duty of the judges ex oflicio, and 
even though the appellee may have omitted it, to 
examine into the “ iactuni et causani appelli” and 
the proeeetlings, that tluy may see whether they are 
correct, and il’ all art* ct>rrcct, then to awartl the trial 
by battel; and he then subjoins these woiils-: et ha?c 
vera sunt, quod appellatus per corpus siuiin se de- 
fendcrc }>oterit cum ap))eiiatus fucrit, nisi aliqua vio- 
Icnta pnesumptio lliciat contra ipsiiin, qua* probationem 
non admittit in contrariiim, per (|uam dedicerc vel de> 
fendcre posset mortem et I'eioniam: sicut esse potest 
cum quis captus fucrit super niortuuin cum cultcllo 
cruentato; mortem dediccre non putcrit: et hmc est 
constitutio untiqua in c}uo casu non est opus nliS pro- 
batione: in quo casu non est necessc jtrobare per corpus 
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ncc per patriam iibi preesuiiipiii> violenla f’acii contra 
aj^ellatuni.” {Lordi:^/r«^/w/^'//C. J. So Uiat it a 
man were found over a dead body with a btooily knthf 
in his handy it would, accoitiing to liractm» be impos¬ 
sible for him to ileny that he was the cause of the death, 
and he would l)e immediuteiy eoiidc^iiietl aitd executed. 
It certainly makes one retire with a degree i>f horror 
from the consideration of such laws, wliieh preveiiUil a 
man from explaining circumstances whicli, after all, v. ore 
only prima facie, and nut conclusive evidence against 
him. Abbott J. A case might bo jmt whore u persiMi 
should come up and hnti anutlior lying wounded with a 
da^er in his body, and shuuhl draw it out, or should 
in assisting the wounded man wrench the knife out of 
the murderer’s hand. Then if the inurtiercr escaped 
ieavin;; him with the boilv. accordin'; to this law he 
would be coiisidoreHl guilty of the inurdir. and be im¬ 
mediately hanged without n trial.) 'i'hat hasty con- 
strucliun of guilt seems to have been afterwards aban* 
doned, and it is not material to consider wliothor in 
Midi cases the courts would now award instant execu¬ 
tion, because the only ciaidusion sought to he esta¬ 
blished here is, that in such cases the appellee is not 
to be allowed his wager of battel; and though iitacloii 
says, that in such case it is not iieees!>atry to prove it 
per corpus/IOC per patriam, still at least this must be 
considered as an authority to shew that iti such cases 
Utc appellee, at all events, may not prove it per coq>us, 
and that will 'oe sullicicnl upon the present occasion. 
£r€ictoH then g<H.'s on to put several other cases, as in¬ 
stances of the vioJeiita pra*suiiiptio, such as ** {Si quis 
jacucrit in dome aiiquA de node solus cum aliquo qui 
fuerit iiitcrfcctusand this — “ Si duo ibi fuerint vcl 

pi lire;-' 
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piures ct hutesiiim non Icvavcrint ncc plagam a latroni- 
bus vcl aliis qui intcrfecerint in defenBtone faciendu non 
receperint vel ncc quis liominem intcrfeccrit ostenderint 
de sc vel dc aliis.” In these cases ** mortem dediccre 
non poteruntand then there follows a still more re¬ 
markable passage: ** Si quis in domum suum notum vel 
ignotum rccepcrit hospitandi causa vel alia hujusmodi 
ct qui sanus ct vivas visas fuit intrare ct nunquam 
postca nisi mortuiis, dominus domus si tunc domi 
fucrit vel alii de familia cjui tunc prassentes fuerunt 
poetiam capitalcm non evadent nisi forte per patriam 
fucrint liberati si jnsticiarii 2>ersprxei'i}U veritatem per 
patriam debcrc imptiri," He then puts the instance of n 
servant and his master sleeping in one house, and the 
master being found dead in the morning, and adds, 
“ Homo tenebitur qui nee clainorein levavit nec ])Iagam 
receperit nec in aliqito se opposuit ad defensionem: et 
idem dici poterit ile extraneo qiiia vix evadere poterit 
{>ericulum per inqiiisitionem patriae propter taiii gravem 
praesumptionem ilatam tie tarn occulto facto. Sed cum 
putria veritatem scire non possit dc tain occulto facto 
quaiiter libernbittir illc qui super patriam se pesuerit? 
revera satis liberal quia expresse non condemnat 
sicut dici poterit de chartu cum satis acquietat cx 
<juo speciuliter non onerat. Item poterit factum 
esse tarn occultum quod sccta sit nulla vcl minus 
rite facta tainen calutnniari non poterit quia initium 
iacti sciri non poterit siciit de veneno dato; et quo 
casn non liubcbit appellutus elect ionem utrum sc 
ponerc velit super patriam vel dcfenderc se per corpus 
suum sed ojxirtet quod defendat se per corpus suum, 
quia patria nihil scire poterit de facto nisi per prcsuiiqi- 
tioiiem et per auditum vcl per mandutum quod quidem 
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non sufRcit ad probationein pro appellunte nec pro ap- 
{K'llato ad libcrationeni.” From the above passages ii 
should seem that in some cases of violent presumption 
the justices bud a power to order execution “ nisi /l»rlf 
perspexerint veritatem per patriam debere iiujuiri.”— 
A discretion was thercfi>re given them (the party being 
at all events ousteil of the trial by battel in such eases) 
to send the appellee to a jury or not. And there is 
another instance afterwards put which shows forcibly in 
what sort of cases the battel was given, vi/. where as in 
veneno dato there was no evidence lor the jury, lit 
such a ease the appellee was coinjH'llcil to light, 'fhe 
next authority is Fleta, who wrote in i 2~2. lie eoj>ie> 
liracton nearly verbatim, and it is not therefore neces¬ 
sary to give any passages from him. He states no fur¬ 
ther instances of the violcnta presuniptio than have 
lx*cn alreatly cited. Brittuii (who wrote in i ?oo), 
c. 22. p. 40., Title of A]>peuis, enumerates the circuiu- 
sluiiccs whicii will <)ust the appellee of battel. 1 le 
says, “ Many things however may destroy the right of 
battel in every felony, Ibr if the appellant be maylii*med, 
or be within the years ot fourteen, or iMwond the age of 
seventy vears, t)r Iw ordained within holv ortlers, «>r be a 
woman, or if iteing a man he can aid himself by matter of 
record, then he shall say, ‘ and this 1 am ready to prove 
ill every manner which the Court shall award;’” («) 
and he adds, that the appellee shall not have his 
eleetjou of wager of battel if there is evidence to su|>- 

})ort 


(o) ThU pa-sij'ff id Hritl’iii sttmi to liavc tcfcirncc only to t!\c form 
of the count, which wa» materially rliircrcnt in rasr^ where either 
from age, »cx,or mayhem, the appellant was exempted from the haltcl, 
and those where he was not. In the former easel the words per cor¬ 
pus tuum were omitted; in the Utter they were not. Thu wilt very 

clearly 
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port his defence, or if he can aid himself by matter of 
record. So in Horne's Mirror, p. 158. A.D. 1307. 
in addition to the other circumstances ousting battel, 
it is stated, if a p.arty be indicted of the felony or 
murder he shall not wage battel. \_Bayley 3 . Does 
that iiieun that he shall not wage battel on the indict¬ 
ment, or that there being a collateral indictment found 
against him it shall oust him of his wager of battel ?3 (a) 

The 
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cU’-’tily uppeJ*' fi'orii tlic terminations in tht: ditferent appeal* stated b> 
Bnicl'ji., winc'i'i aic snSjoined. 


Appr 'l of mnid-r, 
f..l. 




OtTcrt dis’at'onare ptr arpus mum sicut iilc 
tjiii [ii'.TS-.-n* tnit ct li.ic vidit et sicut curii Tiommi 
i( cis kOteiJeral. 


App:-:!l i!r , ac. c: i UtFcit >.e probate versus eiim per corpus smtn, 
plagis, lol. 144. J >!tut curia C' lisidcrut. 


Appeal dc paei; 

impri'''nani" n 
io. I tj. !). 



Orfi-rt pi-i’.iare per corpus suum Tel alio modo 
'icu: C'liia liomiiii legit c-ntsiJeiavir. 


Appe il i>l r..!ilicry, ? Otrvrr se d svatioiiare versui eum per corpus 
fi'i. 146. f iuuni iicu: cuii.t lonsiderat. 

Aprtf.l o! arson J 

ntid m' Ivrv. ‘r.\. >. Orfirt se diiraiioiiare lit siipti. 

I 4 f>. It. S 


Afpe.i! I'f mat hi ni, 7 Offert «r disrationare versut cv.m sicut homo mo- 
tVd. >44 h. \ hcmi.jtus prout fiitia Domini refriiconsidcraTerit. 

Appeal of i.ipc, 7 A. K-t-tiina tali.- — — oirert pro' are veriusip- 

bd- i4r- 3 '->-m iii-ut ciiii.i Domini regis considcraverit- 

Appeal bv a widow, 
of the death of 
her bii..!iand, fol. 

148 It. 




Oirert probnre, &c. lit siipia. 


{.i) ’riie reason here assigned in argument is perhaps not the true 
one, anti ci-rt.-iinly is by no mean ■ satisfactory. It is unquestionably 
laid doon bv various authorities, that a previous indictment is an an¬ 
swer to the w.i^t r of battfl ; hut the cases, if carefully examined, will 
probahly be lou'nl to be those where the indictment at the suit of the 
king is stil! peniiiii-i. As in Bust,;!, p-fr., where the plea is of an in¬ 
dictment still remaining i-efore the coroner. There docs not teem to be 
any good reason why an indictment on which there has been a verdict 
of acquittal should deprive the party acquitted of any the least ad¬ 
vantage. But a very satisfactoiy reason may be assigned why at: 
indictment still pending should deprive the party of his wagei of battel. 

Bracto-,, 
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The finding of the bill by the grand jury ullbrcU u 
strong presumption of the guilt of the imrty* iind tlierc- 
ibre he was nut permitted to wage his (hiUcI. I'lie 
next and most iojfMirtant authority is that of Staun- 
Jotil's J’icas of the Cixnvij, Jih. j. c. ij. 176. JJis 
words are these, ” Trial by battel i& another trial which 
a defendant in an appeal of felony may elect, that is, tu 
to fight with the appellant by way of trial whether lie 
is guilty of the felony or not, anil if the event of such 
battel be so favourable to the defendant that lie van¬ 
quish the appellant, he shall go quit with respect to the 
ap(u'Ilant, and bar him of his appeal for ever. And 
this is an ancient mode of trial in our law, and one 
much used in time past, as up)>ears by divers precedents 
in the time of ia/u-. 3. and if. 4., which is not so dbiisiHl 
but that it may be brought into use m this day if tiie 


Sracioii, iib. 3* “ Cum autem clcgcrit defensionem per 

corpus siium ct omnia concurranl quae junguiu appctlum statim vadie- 
lor diicllum <t quo casu si a pluribus appellatus fucrit dc uno facto ct una 
plaga et versus unum se defendciit recedet quietus versus omnes alios 
appcllantes et etiam de ic:td regis, quii per hoc purgat innocent iam snam 
versus onines ac si sc poneret super patriam et pattia omnino ipsum 
acquietavciit." 

Suppose then an appeal and an indictment pending at the same 
lime. If the party in the appeal waged his battel and conquered he 
might then plead his acquittal by battel in bar of the indictment. 
But this would be in clfect waging battel against the king, which by 
all the books he may not do. 'I'he Couits, thcrefoic, might with 
great propriety in such a case refuse the wager of battel to the appel¬ 
lee. But where there has been a verdict on the indictment the case 
is otherwise. For there the king is already barred ly the vcrJLt, and the 
acquittal of the party by battel has no cflect. Tl.is distinction be¬ 
tween an indictment pending and not pending at the time of the 
appeal does not, however, seem (Irom tlie accounts here received) to 
have been at all adverted to in the case of the appeal now depending 
in the Court of K. B. in Ireland, where the appellant has, in answer 
to the wager of battel, pot in a counterplea, stating the indictment 
on which the appellee had been previously arraigned and acquitted. 

. 11 dcIbiJtl- 
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defendant pleasea, and there be nothing to support the 
counterplea of the other party.” And in chap. 15. 
p. 178., it is said that ** the reason why a man should 
be admitted in a case of appeal to tiy his cause by 
battci, seems to be this, that no evident or probable 
matter appears against him to prove him guilty of 
felony, but only a bare accusation of the plaintiff or 
plaintids, who are not credible witnesses in their own 
cause. Because in that the np|)ellant demands judg¬ 
ment of death against the appellee, it is more reason¬ 
able that he should hazard his life with the defendant 
for the trial of it, if the defendant require it, than to 
put it on the country, who for defiiult of evidence may 
be ignorant of it, and to leave God to whom all things 
are open, to give the verdict in such case Scilicet, by 
attributing the victory or vonquishment to the one 
party or the otlier as it pleaseth him; and fur this our 
books are, that if there be any thing w’hich may serve 
the plaintiff for presumption or testimony that liis 
cause is true, he shall oust the defendant of his trial 
by battc4 as if the defendant was indicted of tliis 
ielouy before the appeal commenced, or was taken 
with the mainour.” He then quotes Bractoiiy book 2., 
respecting the nature of these presumptions, and adds, 
that Britton agrees with him, so tliat it appears by 
Brac/on and Britton that in ancient times some of 
these presumptions were so vehement, that they were as 
condemnation to the other party, without any other 
trial, but they are nU so at this day: for trial he shall 
have notwithstanding such presumption, Jmt not. btf 
Lattelt as appears in Fitsherbcrt*s Abridgement^ title 
Coronet pi. 411., where a man was appealed of tl>c 
death of his wife et coronaU»r vill.-r cum probis houii- 

I'ibus 


1818. 


Acaroao 

agaiittt 

TnOKKTON. 



484 

1818 . 


AsKroKO 

Tuornton. 


CASES IN EASTER 'I'ERM 

nibus hoc testator est hoc idem testificator dicens se cu ■ 
pisse cum super thetam cum cultcllo j>an^ii fix Wen to iJco 
consideratum est quod se non defendet per diiellum. And 
note the mainour in an appeal of death is a blood}' knife 
witli which being taken he shall be ousted of his wager 
of battely and so it shall be in an appeal of robbery*’ 
From this passage of Staunfordy it ap)H>ars that therc 
was an alteration of the law. For in Itrarf'jn\ time 
these presumptions pmduct^d immediate execution, but 
in the time of Stawiford they were tudy held to oust 
the defendant of his wager of battel, and tt» compe! 
him to put himself upon the country. Sluunf'ord, it 
is observable, wrote soon after the statute 3 //. 7. r. i. 
passed, and at a periinJ, therefore, when llio uttentiou 
of lawyers was directed to this subject. iSoon after the 
work came cut, much discus>ion arose among.ot anti¬ 
quaries respecting the trial by battel, aiui a gooil many 
of these contemporary works are to be fouiul in 
Hearne's collection of curious discourses. There is 
there a tract of Sir Jtohert Cotton on this subject, 
page 172.; another by Mr. IVhitcombi^ p. 203., and a 
third by Mr. .• 4 /gflr, p. 2 17. Without going through 
long extracts from these works, the result of them all 
seems to be this, that wherever there exists legal proof 
which can be adduced by the appeliant, the appellee 
is ousted of his trial by battel. Pulton who wrote his 
book Dc pace regis et regni” in 1609, and after the 
subject had undergone this discussion, agrees fully 
with Stawiford. Finch's Lav.'t p. 421., is to the same 
effect as Ptdton; and so arc Co. Litt. 294. 6., and 
2 Inst. 240., which assign a similar reason (viz. where 
tliere is no other evidence) for the wager of battel in 
die trial of a writ of right. He then cited //oteX/ns’ 

J 3 Pleas 
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Pleas of the Crawrif lib. 2. c. 45. s. 7.; lilackst. Com. 
vol. 3. 446.; lJufrcsnc's Glossary^ p. 1S7.; Montesquieiis 
lisprit ties JLoixy lib. 28. c. 25.; Itubcrtson's History of 
Charles V. vol. i. p. 275.; Iteeves' Hist. JC/iglish JLaxi't 
vol. 2. p. 25.; Henri/s Hist, of Great llriiaiUf vol. i. 
p. 232. 'J’lit! result of' the law as laid down by Staun- 
J'ord^ anil the authorities siiLsequenl to him, seems to 
be, that where evident or probable matter for the 
consideration of a jury exists, there the appellee shall 
not have his battel, but must put himself on the 
country. So that in this respect a modification took 
place of the older authorities, and a less violent pre¬ 
sumption was held to be the subject of a valid counter¬ 
plea. The same rule is deducible from the cases which 
are to be found in the year books and the other reports. 
This appears from Fitzherbcrf s Abrietgc/nent, tit. Corone, 
pi. 407. before citetl, 20 IC. 4. 6., ami from Jiro. Abr. 
lit. Battailc, pi. 4. Where it is laid down, that when 
a man is taken at the suit of the party, and escapes and 
Hies, he shall not have battel, because he has broken the 
king’s prison; and in the same book, placitum 5. Ap¬ 
peal of robbery before the justices at A’t u-ga/r, defend¬ 
ant tendered battel, and ousted, because he had the 
mainour in the presence of others; and 12 2. agrees 

with this. So also in pi. 11., if defendant be indicted 
f'or the same fact, and this indictment be in court, de¬ 
fendant shall not wage battel if indictment be good, 
but otherwise if indictmeiu bo bad. {^Abbott J. Thest' 
authorities carry it no further than the quotations from 
the elementary writei*s.j In Rex v. Sir Robert Prcsilian 
and OtherSf i St. Trials^ ii., the House of Lorils re¬ 
fused the wager of battel to Sir Nicholas liramhi e. even 
after the appellants had accepleil it, ami resnlvetl that 
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AsHroBU _ 1 , • . • 1 u 

and convenient ways, that their consciences inignt be 
luoitNTON. jj.y|y ilii-ccted, &c. And in the note of the learned 
editor, it is iaitl down that in appeals of treason, battel 
does nut lie, it' it can be proved by witnesses; and for 
this, the cose of Lord Clarendon, A. 1 ). 1667, is cited. 

The result of all these authorities being, that in cases 
where strong and vehement presumpiiiuis exist, the 
parly who was formerly subject to instant execution, is 
now only ousted of his trial by battel; it becomes neces¬ 
sary to shew that the coiinterplea here discloses grounds 
tor a violent presumption of guilt, and therefi>re that 
the battel cannot be alUnvetl. 'I'hc principal circum¬ 
stances disclosed by the countcrplea are these: that 
Mary As/ijord, at seven in the morning, on the 27th of 
May, was found dead in a pit of water—that site had 
been recently alive—iiad Iwen drowned — and that 
recently before her death sonic man hud hnd carnal 
knowledge of her, up to which period she hail been a 
virgin; that her arms had been forcibly grasped, and 
that tlicre were stains of bltKMl about her person. 
iTSayley J. ’llicrc is nothing stated in the countcr|)lea 
from whence a necessary inference arises of her having 
been thrown into the pit; w'hat is there to shew that 
she might not have thrown herself in, or have ttimblcil 
in ?J Tliere were marks of bUiod on some clover grass 
about a foot and a half from the footpath, and the 
counterpica states that the grass was covercxl with dew: 
the bkxxl therefore must liavc floweti from some pt'rsonV 
body carried by some one else along the footpath; as 
dwre would otherwise have been Uie iinjiressicui of a 
loot displacing the dew upon the grass. iBayhy J. 

It 
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It is not nUoffcd tliiit tiic clover was in such a state as 
that if trod on it would necessarily iiavc cxltibited die 
marks; nor is it statCil whellier the blood might not 
have been there bcibre the dew lell. In order to ex¬ 
clude the party from this mode of trial, \'oii must allege? 
positively that the blood tlisplaced tiu? dew, and not 
leave it tMilirely to iidereiiee.'] The counU-.r-plea iur- 
ther states a <-oar.se ileciaratioii by the appellee, that he 
would have carnal knowledge of her, or die by her; and 
that he was seen with her about three o’clock in the 
niorniiig; that both their footsteps were traced, near the 
pit, and over a harrowetl fiehl, — that it appeared frons 
them that slie had attempted to escape, — that he had! 
overtaken her, — that they then proceeded together to 
a place where there was an impression of a human 
figure on the grass witli the legs and arms extended, 
and where there was an cHiisum of blood: that his 
footsteps alone were then traeed from tiience to within 
forty yards of the pit, where ilie hardness tif the ground 
preveiitetl their being further vi:.il)le, and that there 
were marks of the footstejis ol’tho ajipellee, nnming in 
a diri;t^tlon from the pit alone across the liarr«>wed field 
ami leatliiig towards Jiolii. u's house, aii'tl also that very 
near to the edge? of the bank of the pit, where the un¬ 
fortunate girl was found, then* was the mark of the 
shoe of a man’s left I'oot. [/ff/^Ay/.1. 'I'hat is not do- 
scribeil as a recent iin[)ression — nor that it corre¬ 
sponded with 'i'/iunifan's shoe. It is not even stated 
that 'J'/iornfrm^s shoe was comparctl with it and found 
to be diUcrent, nor that iroiii tiie state of the impression 
comparison was impossible.] it is stated that he on thaA 
night wore right and left shoes; mid further that, upon 
his being searched, liis linen was Ibuiui stained with 
Vol« 1 . G g I'iueit.!, 
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blood* and that he admitted that on the precedinpr 
night he had had carnal knowledge of Man/ Ashford 
wiUt her own consent. These circumstances taken 
together* afford a strong prcsuinptioii of gtiiii* and 
indeeii a much stronger one than those incntioiUHl l>v 
Brasion. For if it be said that these cireuuistanees 
admit of an explanation, it may l>e answered, that the 
cases there stated did so too; for a man might have 
slept alone in the house with the nmrdereil per.-on, or 
be found owr the hotly with a bloody knife, and still 
pot be the murderer. Hut in those cases, a"- in this, 
the strong presumption of guilt arising from the fact* 
stated, is sufficient to oust the battel. If it be arguetl 
that the cases in which this has been done, are when- 
the party is taken with the mainour, it may be answered 
that that is only pul as an iuttunce of the general rule: 
which is, that wherever there is strong evidence oj 
presumption ol guiit* the question ought be decided 
by a jury. 

Tlic counterplea therefore being established, the 
next question is, dc»es tlie replicutit>n afford an an¬ 
swer to it. No case can be found in the books, in 
which an a[)pcllec has l)een pcrmittixl to reply fresh 
facts by way ol u counter prt>siimption ol’ innocence. 
The only answer to be given, is by a traverse of the facts 
alleged in the counterplea. This replication dcH's not denv 
any ol the facts in the counter]ilca, but eiuleavours to set 
up an alibi and alleges his former acquitud. With respect 
to the alibi that would be good ground for the decision 
of a jury, and the acquittal by the statute 3 II. y. U 
made unavailable. Besides that ))rocecding, which 
was at the suit of the king, is ns to tliis case res inter 
alios acta, and might have been founded upon different 
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evidence. The public prosecution may have been 
conducted with less zeal for public justice, and the 
prosecutor may have neglected purposely to bring 
forward sufficient evidence. \Baifley 3 . So that you 
contend that an indictment would have barred the 
right of battel, but that the acquittal is to have no 
weight. Abbott 3 . The indictment is as much res 
inter alios acta as the acquittal.] But supposing it l)c 
competent for the appellee to set up an alibi, that 
which he has stated is not sufficient, fbr the whole 
question of time, on which this alibi must stand or fall, 
appears to be tliis, that about a quarter after four she 
left Marj^ liitiltr's house, and within a quarter of an 
hour of that time, she was last seen by a witness; it is 
not therefore precisely alleged what time this w'as. 
Then there dt>es conic a precise averment that not 
more than twenty-live minutes before live, the appellee 
was seen at John Ifuldtn's housi*, a distance of a mile 
and a half from the jiit. The whole turns on a few 
minutes more or less. 'I'his therelbrc cannot be con¬ 
sidered as a sufficient alibi to remove the presumptions 
tif guilt that the iacts in the counterplea have raisetl. 
lBaijlt\y 3 . You do not state it quite accurately. The 
fact is this; she leaves Maty Butin's, as stated in your 
counterplea, at about a quarter after four. In about or 
near a quarter of an lunn afterwards, she is seen first by 
one man and then by another in Bril Lane. She has 
then to go through Bell l.ane, and, according to the 
supposition of the facts in the counterplea, she has to 
cross the harrowed field, to be met by him, then to 
run away and to be overtaken, and then after the 
criminal intercourse had taken place, to be carried 
from ihc'ucc to the pit and thrown in, and then the 
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iipjiclltv had to run ami to bo cIum lo Jo/iti llohU'm 
house at 25 ininuto.s liciurc live, which bv the nearct»l 
way is a mile and a half, and by the reailiest way 
nearly two miles from the s}K>t; and Ih'skIos, all this 
must have hap|H‘ned in broiul duy>light, and when a 
good many )h\>|)Ic appear to have been about, 'llte 
great ditliculty after all is, whether (he luots(t'p» in the 
liarrowed field were inipriiUetl btliuv four o’eloek 01 
after, the parties having Invu seen together at tbreu 
o'clock near that sp<)t.] 


7}'»(/<//coiilr'i, made ionr fir>l, (hat liir iriai 

by battel was the undotiiittif iii;hl of tin- »le/eJi</aJJl 
and not of the plaintilf in an apptal. Sef .inliy, That 
the cuunterplea did not bring the ca>e\\ithin the ex- 
eejuioiis. nliich the law allows ti> a wager of battuh 
and that it was too vague ami utictrtain in its state- 
inciU oi the iaets coiilaiiied in it. 'I'hirdiy. 'i'hat it 
the coiinlerplea was adtni^sible, the i i plication con¬ 
tained a coiiiplete answer (o it: atid lastly, tlnit the 
jtropi r judgtnent ti. l>e given hy the Court iipofi tlris 
record, wais not that the defendant should be allowed bts 
wager ofbattil, but that he slnruld go withi/iil dav. 

As to the fif't point, it is observable that this niiKle 
of trial was brotight iiitii by the Si.imam. 

Thi.s appears from the c<.'llecliun of Saxoti laws hy 
L,antb(iril in his “ 'rraciatus ile priscis Angloruiu Icgi- 
bus," ill whicb there is m, allusion to llu- trial bv 
battel In the laws howi ver of/f’////«;« the Cioinjueror, 
.set out in the almve coik-clion, and also in the Notic, 
&.C. ad Kadnierum, by Siiiim, 4 <)j>n. p. 
it is most distinctly pointed out. It i* there declared, 
Uiut if ti J'Wncfman iijtpeais on En^liihman of perjmy, 

murder. 
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iiiunidr, thcRy manslaughter, or robbery, “ Anglus se 
ticrciuhit per quod melius noverit aut judicio ferri nut 
duello.” The law therefore being of Norman origin, 
and unknown in this country before the Conquest, il 
seems material to examine into their b(x)ks on this sub¬ 
ject. In the Grand Coustumier of Normandy, ** de 
suyte de meurdre, c. 68. fol. Ixxi.” there is this pas- 
sage, “ suyte de incurdre should be in this manner; It. 
comjilains of 7 ’,, who has murdered his father feloniously 
in the peace ofClod ami of the chike, which he is ready 
to prov(‘, and to make him aeknouit-dge eii uiie heiire 
du jonr.” Tliese last words ineaii “ in some hour of 
the dav,” or “ diiriiii; the dav,” for if the liaftel lasted 
until the stars began to shine, the defendant ••.aioed the 
victory; for. as Jirac/on expres-ly says, the appt-Ilant 
undertook to make him acknowledge it “ luia hora 
diei.’’ 'The book "oes on to sav, “ if 7 \ denies this, 
won! ft»r word, and otl’ers his pledge, and to dcteiul 
himself of it, they ought fir-t to take the i)ledge of the 
defendant, ami then that of the appellor.” Tlien there 
is a note. Il aj)pears that the defendant ought first 
to throw his gage, and the plaintifl’afterwards.” So far 
then the right aitpear.-. ittherent in the a}>pellee. (i/an- 
viflr is not so express upon the subject. His words 
arc, lib. 14. c. t. “ Accusato (|Uoi|ue e contra adversus 
cundem per omnia in curia legitime ncganlc tunc per 
duellum sold placitum td'ininari.” So that it does nut 
clearly appear from this author in wlu»m the cleclion 
was. 'riieii comes Ilrarfmi, who of all the early writer: 
is the most full upon the subject. He states the rigii; 
most distinctly to be that of the dcfeiidanl. for he say--, 
that when the deieiidant is brought into court “ luthi bit 
eltciiuncm utrum sc inmcrc vdit mjn r -patrium vd dc- 

G g 3 jemiendi 


1818 . 


AenroRP 

egeinO 

T.'IOKMTO.V. 



CASES IN EASTER TERM 


4JJ 

1818 . J'endaidi se per carpus stam. Lib. 3. c. 18. fol. 137. 

Fteta, lib. i. c. 31. follows Bracton^ and in alntoat prc- 

Aiurono ■’ . 1 • 1- 

cisi'ly the same wonls» which brings it to the time ot 
iiuKNiaw. j„ pyeta and in Britton^ who nlsti 

wrote a little later, reference is made to the statute of 
JfestmiHsfcr 2d, 13 E. i.,) and Britton varies nofurthev 
from Eleta and Bracton^ than in translating their I^tin 
into Norman French. StaunJhrtU who wri>U* in thf 
time of Ed-xard the 6lh, copies according to his u^ual 
inode l)i»lh the passagi*- from Brocton and Iroin Jintn r. 
and therefore carries il no further than tht»>e mithoi ' 
)«d tlttne. The last author on this {>oint to In; cite*! is 
t’o/.'. Jn.'t. Z 4 ~. He says, “in case of life in .“.:i 
tipjieal of telony, the liefendant may eiitise either to | itl 

himself on liis country, or to trv it bv IuhIv to botiv. ’ 

• • • » • • 

So that tlicre is a regular chain of authorities pro\ing 
that the trial by battel is the defendant’s right. 

Tltenifso, it is the iluty of the appellant who seeks- 
to oust him of this right to bring the case within some 
of the exce})tions containetl in the books, anti the secontl 
point is. that the countcrplca docs not do so. All th»; 
ca-ses in which the wager of battel has been t.'ikcn frt>n» 
the deleniUint fall under one or other of these heads; 
viz. where the guilt of the party is self-evitletit; or 
where there is some single fact capable of prt)of bv the 
inspection of the Court; or where the ajtpellant avails 
himself of some matter of rec<»rd. 'I’he first caise that 
is reported is in I'itzherbcrt's Abridgment^ tit. CWrwjc, 
pi. 125., where in an appeal of robbery sutxl by a citi> 
zen of Ijondjun defendant waged battel, to which the 
plaintiff said, that he was a citizen of Lom/on, and that 
they have a franchise that no battel shall be waged 
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against them: the defendant demanded.judgment ina 8 > 
much as the plaintiff tendered by his count a proof by 
his body, and after an argument on this point, the 
plaintiff voluntarily rejoined the battel, upon which the 
citizens of Lmdon sent before the Court a writ reciting 
their franchise^ and demanding that the Court should 
not allow the battel in prejudice of their franchise, upon 
which curia adv. vult. This therefore is a case where 
the right to battel is sought to be ousted by matter of 
record. The next class of cases is, where the party 
is taken with the mainour. Fitzherberty tit. Corone, 
pi. 144. A man was taken with cloth and a ^ -ise 
which he Ii:id stolen, and was appealed, and w.>.i ive 
fk-feiidi'd himself *• par son inayn,” but Wilb.4 J. said, 
h'or this that we> sec the mainour with yoj, you shall 
not be received to this issue. So pi. 204. One A. was 
arraigned with the mainour; this is to say, with two 
pieces of tapestry, and two linen frocks, and in pi. 23c. 
there was an appeal of robbery, and held, that if de¬ 
fendant waged battel, the plaintiff may bring the 
mainour into court, and oust him of his battel; and 
Gascoiync C'. J. said. If the defendant waged battel, the 
})laintiffniav oust him of his battel, as to say, that the 
defendant laiined him at the time of the rubbery, and 
then may shew the maim to the Court. So that here 
there is another species of excuse to be proved by the 
actual inspection of the Court. So in Bro. Abr. tit. 
Appeal, ph 23* 7 WI4. 43. If a man be robbed in 
Ijondon, and the felon with the mainour escape into 
Middlesex, the appeal may be well brought in Middle¬ 
sex, and that iii whatever county or place the felony 
Miay have been committed; yet upon an appeal in banco 
regis the mainour shall be brought into court. There 
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is one other case Hrv. .-Ihr* lit. li/titoilt'i pK 7. 
22 A^.4. 19. whore the inaiiunir being brought iiitt) court 
proved to Ik; twenty pence, and Faiijiu . 1 . says, I'his 
not mainour, for one penny cannot be known iVotn an¬ 
other; so that lu-re there was tin ob'iectiuti taken as to 
the sunicieney of the nuiinotir, w hich shows that in this 
and the other eases there imisl have iieeii :iii exaliiin- 
alioii entereil into lu'fiire the .bidtias, siuiiliir perli.i|)s to 
tlie trial bv prt>ol^ in a writ of dower, and thai tin- lacLs. 
as to the taking and the identity of the )>ro;>eity, innst 
have been brought befi>ri- tlieni by a -orl ol pri lin.inary 
investigation before thev detennini-tl whetlx 1 tin- trial 
shoii/ci take |>/aee {>y wagei' of battel or by the eonil- 
try. i,//) 'rhefi' i~ another sit ol‘ ea^es in wliieh the 
escape of the dell lulanl Irotn prison ousts his wager of 
lintlel. I'iizhnht ttfCuntit,, pi. 1 ;g. "i’liere a collateral 
issue was joim-il, whether th<- appellee had broken prison 
or not, and a writ was is-ned to the sberiif to cei tily to 
the Judges as to the breaking ot'the )>rison, w hich, Jit 
it ap}*ears fn>in pi. .'.35., he might ilo: liie wonls in 
tlie latter place being, that coroners may record tin 
breaking of juisoii, aiui by tliat ncord tin- jnisoners 
may be banged. ” .VltiT tin- slii i i!l ’> n iuin to the writ, 
the appellee replied u cliarler of pardon a-, to tiu lireach 
of prison, aiul the f'oiii t received it, and restmeil hint 
to his wager of hatiel. .Vnd in pJ. i:;7. ohjiction was 
tak<-n, that Us the tlefi-ndani w.ts ieatling to prison he 
beti C‘l\ It to lligljt, ami >0 broke the pii^un ol thi- 

kiiig. lilt; .Lppeilee W;.s put to aii-wi-r thi', ajid Jte 
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liii'H’s I. ;■< 1.; It I . : i- .1 .:irait, i.v; <•> . i..\/ „ .in; . 

- rt '.jt n. Hi .f. 
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said that he never was attached by an officer of the 
king: whereupon a writ issued to inquire, &c. So 
that whether there w'as a constructive or an actual 
breaking of the prison, it was always tried by a matter 
of record. And these cases are material in another 
point of view; for here the appellee replies fresh 
matter to tlie couaterplea of the apiiellant. These arc all 
the decided cases that arc to lie found in the books, cx> 
cept that on which Bracton relies, which is to be; found 
in Filzherberty Cor. pl.411. Hil. 6 H. 3. A man is ap¬ 
pealed for that he killed his wife, and the coroner of the 
viUe with true and lawful men testify this, and S. alsk> 
testifies it, and that he took him super factum (in the 
act) with the bloodv knife; et idco consideratum est 
quod non dchet delenderc se per battalluni.” "With 
this exception, all the others arc cases where the party 
is ousted of his trial by battel either by matter of 
record, or by actual inspection of the Court; for the 
uiainour and the maim are tried by the inspection of 
the Court, and the breaking of the prison, and the citizen¬ 
ship of/.owdna, are triinl by matter of record: so tltat 
neither in the year books, in Fitzherhert^ nor in Brooke 
is there any case but this, in which any thing tending 
to shew the guilt or innocence of the party could lie 
submitted to a previous trial b}' the country to asccr- 
Iniu whether the trial by battel should be allowed. 
\^Ahholt 3 . And in this case the coroner certifies it t<* 
the C-ourt. («)] 'I'liese being the auUiorities contained 

in 
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Thornton. 


(■0 It may be a ,jucstioii wliethri' tliis wa» not by tiic older writers 
classed as a case of taking with the mainour. Foi Staunf'-rdm^ys of 
i!, ‘‘ Et nota cjuc le mainour in appei dc mort uii sangiiinolciit culteat: 
ovo quel cstrant j>rise it serra OuStc dc bat.iil ga^tr.” It should seem 
diat S. was in this case cximiiicd as a witness by the Court. As in a 

trial 
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ill the IxKiks iVoui which the text writi-rs liaro taken 
their law, and upon which they a» well as others must 
rely, the law is rather to be deduced from them, than 
from the text writers if there be any ditremity. In 
addition to the causes of exemption mejttioncd by 
Bractofi in the passages quoted by the other sitlt*, there 
are others contained, Lih. 3. c. 21. sre/, 12. 'Fhese are 
mayhem, age above sixty years, regia dignitas and sex, 
where a w*oman brings the appeal dc inorte viri sui. 
But it is observable that all these fall within the rule 
laid down; for the Court, as apfiears before, are to m'C 
the mayhem : as to sex and ngiu dignitus, they can take 
(‘ihcial notice of Imtli lliest-, and with respect to age 
above sixtv vears, tl;ev inav trv it hv proof ns thev do 

** •••V* • 

in cases of tiower. if S. I liiink tlie practice in 

iliose cases, is for the Court to receive affidavits for the 
)>urpost‘ of guiding its judgment.^ And in the case of 
taking with the mainour, there must have been stnne 
proof given l)efi)re the Court by affidavit or otlierwiiie. 
FUta follows Ihaclnn in these additional exceptions, 
and so the law remained until the time of S/autt/iMt/, 
who is the first writer who has made any addition tt> 
them. If his expressions be taken to the letter, thev 
might support the counterplea; but they are not to lie 
taken literally. 'I'he statute of H. 7. nearly put an 
end to the practice of bringing appeals, fur after that 
time, the usual mode of proceeding was by iiidictinent. 


•,ri»l by prtwf; In dower, drfcndint jlrailcd lint llie Inifl'.irxl wa« 
cr hoc paratui cat vrrificaie; lo which the woman replied, that 
he died at F., and was buried there, et hoc paraiii* c«t verificarc quali- 
tercunque, &c. Idto considciatum est rpiid prvdictU'. At. dnccat dc 
ir.orte et diclus R. dc »ilS viri et super hoc d cs data cit ; at which 
-lay the woman exanuned /v-n Trilneati in aurt, and had judgment. 
Ml. 14. pi. S 3 S. Fmch. z F.liz., Th-^rn v, /feZ/c. 


upon 
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upon which the party being convicted was punished, 
and then no appeal was necessary. And in fact there 
aro not many eases upon record subsequent to that 
period. Now Htaia^bi'd wrote nearly sixty yca« after 
that statute; and if therefore he advances law unautho* 
n'zed by the older writers, the probability is that he is 
wrong. Then as to the passage itself, he says, “ The 
reason why a man in an appeal shall be admitted to 
ti-y by battel, seems to be this, that no evident or 
probable matter appears against him.'’ Now no 
such reason, as appears from the book% was ever given 
b»!fore, and the reason itself is bad. \JiayletfZ, It 
excludes battel in all cases of doubt, saying, that if 
there be any evidence, there shall be no battel, and it 
is obvious, that if there be none, the party would not 
require it. Lord EUenhorough C. J. It is giving a 
man the power to fight only in those cases where he 
must fight for fighting’s sake alone.1 The chapter 
tiverefore, is not entitled to any greater authorit\ 
chan that of the books which arc quoted in its margin. 
Stauitford further says, “ Our books arr, that if therr 
Ik? any thing which can serve the plaintiff for a pre- 
suin})tion or testimony that his cause is true, lie shall 
oust the defendant of his battel.” But where are iIk* 
books that state this, for he cites none ? Though he 
be a good compiler, ho still is but a compiler, and here 
he cites no authority for his position. He then pro¬ 
ceeds to exemplify it, and the examples are, ** as if the 
defendant be indictetl, or be taken with the mainour,” 
and then proceeds as is his custom, to set down the 
ptissages from Bracton and Britton which have l>cen 
already quoted. The autlioritics therefore which he 
cites, and the examples which he produces, by no 
means prove the position, which therefore is entitled to 
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no weight. Besides, if a coiintcrplea franii'd ii{k)u tiiia 
authority, were traversed, how could such prcliinitmry 
issue be tried ? by w*hat means is the Court to sumuion 
a HandcKs/iire jury for that purjwse ? 'Fhcn if the 
law has provulcd no menus htr trying the truth of such 
a pica, it is a strong argument to shew that sucli a pica is 
inadmissible. But thcciuinterpica itvlf'is had : it !>fgins 
hy stating that tiicre are the %iolent pre-nmp:ii*.;-. ;md 
proofs following, that j> to ‘•ay, S:c. No« th - !* an 
inaccurate intMle of « \pri ."ivii. f<<r a piVMiiript am an 
inference tleducihle Iroiii }trt<ot'-. ami if i"n<’ miiv 
tnhrli upon it, u/iat wimJd (In rr hr to lx- / It 

then j>roceeds l<» siat«-, ti»at it appeareil and «a- maiii- 
fest to divers crcdihlc witiu'^o.-, that, ivc. \«»t that it 
was so, but that it ap]ieared .-o to certain per>Miii-. and 
those not named. Now Ijow can tlie opinion «;!' un¬ 
known persons as to fact* Iw trinl i tin re luiglit lie 
twenty persons present, ten of whom might he of one 
opinion, and ten of anotiier, ami y« t this fact would 
support the countcilileu a- fraiiieti. 

'Fhr CttHit tlien called upon Cfnftu, wjio eoiiti'iided 
tliat tliis mode of pleatimir vnu'- >uiltcieut. for it cjuiKl 
not have ajipeared to tlie credihle witne‘>'e' if it were 
not so. But that at all event- tlie ohjt clion only wt'til 
to )Kirt ol tlie allegation- in the eonnlerplea, ami 
sujiposjng tliein to he struek out, tliere would still 
remain suflieient to tiu.-t tlie appellee of the hattel. 
The Ctiurt then tlireeted 'I’iininl to prticeetl. 

Tlie tiiird point is, that if thi.s be a good comiter- 
plea, the replieation i- a good answer. 'rite first 
objection to the replitati«in is, that the time when 
Mary As/ijutfl left the home ^lary Ihillftf iitvin 
wliicli the alibi inuleriully dep^tlds, is uilcgt'd in too 

uncertain 
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unoertain a niaiHicr ns being at aimid a quarter past 
four. Hut this period of time is taken from the 
countcrplca, and is a fact not within the knowledge of 
the defendant. He therefore was obliged in framing 
his answer tu tlieir plea, to follow the time iiRcd by 
them; besides the time, after all, is left uncertain only 
for a few minutes more or less, and the alibi does net 
dejx?nd upon so nice a calculation. The second objec¬ 
tion is, that the appellee had no right to put upon the 
record the acquittal u|ion the former indictment. But 
the construction put iqiun the statute of the 3 H. 7. c. i. 
is not the true one. 'I’liat act only took away tlic plea 
of autrefois acquit, or autrefois attaint, but did not ap¬ 
ply to a case like the present. 'I'lie statute preserved the 
right of appeal, and prevented the acipiittal from being 
a bar; but for collateral purposes tlie Court may, and 
ilo take notice that there has been an acquittal. Casit'll 
V. anil z Slrani^t: 854., where tlic 

Court bailed li(nnhrid<it’ became he had been acquitted. 
And even supjlosing tin appellee not to have a right 
tu pleail this, still enough will remain upon the re¬ 
plication tu be an luiswei to the counterplea. But it is 
said the ajijiellee has no right to set up counter pre¬ 
sumptions of innocence. 'flu* case in h'itzhcrbert 
pi. 154. shews that fresh matter may be allegeil by the 
defendant, and it would be extremely haril li' it witc 
not so. [ l.ord Kllodinrau^h C. . 1 . If one party has a 
right to state facts, the other party must have the same 
right; lor a presmiqition means a conclusion dr.oai 
from the whi>le evidence, anil the whole evidence must 
therefore b<? staled.] If it were not so there might he 
a complete suppressio veri, for they might take care 
not to state anything in theii phj v-hich was iiibi, 

lm= 
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1818 . but at the eanu' time might omit every thing whirii 
^ ^ made for the otlier partVy anti the ap^wlltt* could gain 

nothing by traversing such a plen» for the issue must 
uoHNTOM. found uguiiist him notwithstanding all the other cir- 
cnmstances favourable to him were proved at the trial. 
Then suppitstng t.he replication to lie right in stating 
fresh matter, how titles the case stand ? Martf .is/i/'utd 
leaves Mfi/y liuflirn lamse at about a tjuarter pas! 
four; she has then one mile and a tpiartcr to walk. tt> 
the pit; allowing twenty minutes for this which untler 
all the ci/vjunsfanct’s i.s too .short, it brings the liim 
at wijkh >iie arrives at the pit t<» niiiiuCes heftire 
'ivc. Now where .-I’liufuiri ’I'imf/ihm then? He i» 
'Cen at Holders house by Itiiir witnesses abtive alt 
•lUNpiciun, at a distance of more than tme mile and a 
halt' from the pit. Now besides this, there is U>e 
I (inning about, there is the pursuit, there is the ra{K>, 
tnd lastly die murder, to be commitleil; all which 
must have taken some time: .sujipuse a (jiiurter ot 
.tn hour is allowed i<>r all this, that will bring the 
lime at which Thornton must be supposed to have left 
the pit to ten minutes before five, the very period.oi’ 
time when lie is sc'cn talking w'itii a man of the name 
John Huydan one mile further on: so that then he 
was more than two inilc's and a half from the pit. 
The replication then goes on to carry him by the 
testimony of other jiersons in u regular course on liis 
road to his father’s house at (Sastlc Jiromivich. If this 
be so, it is not only improbable, but impossible that he 
could have committed the murder; and the replication 
therefore is a complete answer to the counterplea. 

The lust point is, Uiut if judgment on this demurrer 
be given fur the uppciicc, it must be, not that lie b« 

allowed 
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allowed his wager of battel, but that the appellor take 
nothing by his writ, and that the appellee go thereof 
without day. And thougli this is not the prayer of the 
replication, stilt if the appellee be entitled to it, the 
Court will ex officio award the true judgment, as is 
laid down in PUmden^ 66 . And in Le Bret v. PapiUHm^ 
4 502., the Court held that they might and ought 

ex officio to give such judgment on the whole record as 
ought to be given without regard to the issues found, or 
to any imperfection in the prayer of judgment made on 
either side. In RastaVs Entries^ 50. there is a record 
of this sort. The appellee there wagetl his battel, to 
which there was a counterplea of an indictment; repli¬ 
cation nul tiel record, and prayer that the defendant may 
be admitted to 'wage his battel. The Court issued a 
certiorari to tlie coroner to return the indictment; who 
returned that he had no such indictment: whereupon 
the appellee prayed the judgment of the Court, that the 
writ of appeal might be quashed; and the C'ourt gave 
judgment that ho should go thereof without day. («) 

^liayley 

[a'i T)ie fulloMriiiK Ahstiact of the pleadingt in tlik caie, in 
wai read by Mr. Justice Abbot!, having been ab«tra.;ted by Mi. 
from the oiigiiial iccoid, which was produced in court: 

Smyth v. Ruston, Hepey, and Others. 

Covcmiry Ss.—Thornes Smyth, the hroMier and heir of Skhjrd 
appeals Jtichard Ruston and John Hepej of the dratli of the said Ri. 

Smyth, chai'tring that 2 -iwrfere IVyKstar.lcy committed the nuiriit i on 
St.Lawretxc s-dai, 13/feu. 6.; and Rohm Beyle, Ri, herd Ruston, Hemv 
Askeley, and John Hepey, commanded, abetted, and arsisteJ him.— 
Ruston and Hepey appear, and Ruston pleads that his name is Rii.x;.m, 
which he is ready to verify; and as to the felony and muider, he pleads 
not guilty, and puts himself upon the country ; and Snixth doth ;tt£ 
like. 

Hepey pleads that he is not guilty, and ilii.*! he Is ready to defend 
against the said Thornes by liLs body; and iherefoie he wages luitcl, &s. 

77-,-.v. 
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181 S. \_liatfley3. There there was a false fact allc^l in the 

' coiuiternlca .3 No solitl distiiictioii can Iw taken (»n 

A«t<roHD 

ej^aiKtt that ground, for here tiie replication eoiitruilict.*> the 

‘HKKNia.N* 1,1 1 • I • 

counterplea, aiui the demurrer luiiiiits the faet> con- 
tniiied in the replication to be true. SiippoM* alter the 
battel had bci'it iiwartled tiie plnimilfshoiiUl eotiless the 
appeal to be false, <vr that the niiirtlerei/ per-on wi re pro- 
duce.l alive in einirt, would the Court permit the liattel to 
proceed .•* 'rhe-ne r.re n<u intaginarv eases, lor lim. Af>r. 
Anyntl, pi. i;i. 13/7.4. and \ x It. l. the |>laimiir 



;> wliI kn*ivv;i nan;,' 

; '.1 il O.is iii.i\ l.f I.! !,y t) i 


A' J ii'- 'ay>. lh;ii • u^t ' n"*. to Jiv ptriniioul t > w.it;"' hitiil 

v:'.! : •!■•, ! ••,.■4 1 .- <i ■ ; .e t.-i • ita>t of S; j . ■, i ; 

In . E : : . ' .4- ; •, 111 r : ■' ■ city of op n liiw m t!' - 

lot:) t-l A'. • ■>...•• \ t!.it!, lit twt'H’: luiur. it w.i. pr'.stnf.;d, 

■ ■ lornu-;:-ii.i- i... ii!ii, aiui ll-.f! !, A’.. lA?. 

I. at*..; //.■••:* i' niit'ia:: 1*4!. iVt,- iVi;,; ...it! t!*:, Ji- 'n vciii-j Scc* 

a:;ii I'-t. j’li.xo.f.jtn’cr.i tir.t nu, ni.t >;c aiiiniltcd 

tow...,-, isttii. A;.. .An., I I pi'*;.' vnr of' out Itiui t'ltr king to 

!i (iimtvil foti't c'>! ii'i-r for r'lfv i.u •r*m. i-,t ; am! it Kratited 
to him. K t;.rn.’.;ili in • innr.th i.> A'-i.'.', when ■ * v.r, 

Aiiil ti'.e i J"' . >.i'.:l., r! ut ■ n.-t jai- '...h record of 

;ii-y «i;i.!. iii.j'ctnnnr ;.v rt .. -:;i.i / -f. ... t,.is ah'jfrd; ind thii; 

I c i, icai.y Iti leiify; an.* ti.inupon i t; j r.4yi. -’.i.’omeiit, and tnjs re 
.. -w -a : ; w '.t; t!ic ms: 1 ' 7 > ,f-.. , 

'rhi-trLl .it t!:c .th /fa.;-., i, put 1 ti' ..ii!t;l tt'ynUjhltt, the 

pi,: . p.il, !.c i:. n.mc mar.f. i Uwtiill) comicte.!. .And Aaffi;*. atid 

//if.'i, -...I. .ijn.iu-.d to tail. 

In one mi-i.f!. oi S ■..>.■ i jjr.ii t.j !.is a'-.iincy , .-.isd and 

Jfif -, :.i •,;n..r ; ri'jict ;si»on< — And t!'e t'or-.-.ii.r ictuini.l fliat there 
is lit-*, i: ■: il..sh tJ'.ire rt'tniin witii h.ni, any : 11 diet mint ajraintt the 
s^id I. i.f f!:c iliat.i .itv.ft .an!. \\ i.ctcupr.it the saiit ^ehr: 

Jiipty rrav' :l ;• ■ -urif - I »>i v o .u; Uilcr r.n.i 

./i;.', ai.if t...tt he m ly 1 .. d oy the t.'uuit I1t.11.. —t ufia non 

at’vl.alui — t'jiii which day is givtn to the octave of Sl.jcln lu 
HeptiU- And .Var.'.i. »lid Ihp,-/ aic aga.ii delivered to hail. 

A? vihitli day c-jiii'., as wdl /unai Htnyih |.y his attuii.cy as fcuiX'.ii 
a.'sd y/./iy in tlitir proper p.. r-.ons; and /irrey, as before, prays that 
the CtiKiiiai wiitol aj peal in.iy he aitoj/ctlici qua.slKd, &r. 

Whereu|ion it iseonsi !cied, ‘ri>..Y//v jaidjohn llepcy, » ; 1 ^- vjii f 
i: ~ ra/d'I'Jtomat, ci'i^v .‘Acrr'iy ‘vith.-ut daj, f^s, 

ackuow- 
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acknowledged his appeal to be fals^ and in the year^ 
book, 8 H. 4. f. 17. tlie party supposed to be dead was 
produced in court. Now what distinction was there 
between those coses and the present ? Tlic replication 
here asserts tacts which make it equally impossible for 
tlie appellee to be guilty, and these facts arc by the 
demurrer admitted. Bractmiy lib. 3. c. 20. f. 140. 
Item fit mentio de die ad (juod eadem ratio poterit as- 
signari ct ctiam alia ijuia si appellutus doccrc poterit 
per ccrtajudicia ct pruborum humiiuim tcstiticationcm 
S€ eudem die Juissc alibi ita quod iiullo motto praesumi 
fK)sset contra ipsum quod intercsse posset tali facto 
tali die propter locum ita remotum quod hoc csset im- 
possibilc, tunc cadet intentio appellant is. (a) FtetOy 
lib. I. c. 34. sec. 28. is to the same cflbct. An admis¬ 
sion of the falsehood of the appeal can never come too 
late; for Statinjbrdy fo. 178. h. lays it down that even 
upon the iield of battel, an acknowledgment that the 
appeal is false, is etjnivalcnt to a vanquishment. The 
appellee, therefore, is on this point also entitictl to judg¬ 
ment. Notwithstanding then the opinion of the learned 
persons and foreign writers cited on the other side as to 
the inconvenience or impiety of this mode of trial, still, 
if it be the right of the appellee, the Court, whatever 
may be the consequences, will award it to him, unless 
upon the cases and authorities last citcii, they should be 
of opinion that he is entitled to their judgment that 
the w'l'it of appeal be quashed, and that he go thereof 
witliout day. 

Chitty in reply. It is not necessary to discuss the 
first point made on the other side, because it is admitted 

(a) By the word intentio Itriutcn means the count or declaration. 
Tlic phrase is taken from the civil law, which it is well known he 
made his model as far as he was able. 
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that the counterplea must bring the case within some of 
the exceptions. There is no authority for mying that 
the presumption of guilt nuist arise from one singU 
foct; for the mainour itself involves many facts, viz. that 
thepro|>erfy w.as stolen, its identity, and its heing louml 
on the jirisoner. and the instances given by Ih-artnn are 
alt of a coinplicritetl nature, being a collection of circum¬ 
stances, from the whole of which taken together the 
guilt is pri*sumed. It i' admitted that Sfimuforil is 
direct iiiithorify for the couiiferj>ie;i, but it i- ciUifended 
that in.- is not g»MMl authority; he, howeM r, ts at. 
author of con-ideruhle weight, and wa- a .buige, a'ul lu 
is -pokeii of by I.onl f’<>/..• ^ith the biglie-t approba¬ 
tion. Pidtitn nU«», who wrote at a subM-<]ue»it time, 
and who \«a- him-elf an author <»f considerable note, 
adopts tlie law as laid down by liiiii, 'I'he in-lances put 
by liruciuH are by tui mean- c»>tielu'ive »if guilt, nor are 
they -troiiger than the case stated in the couiiterplca. 
£Lord I’MtnlwittULch J. W hatever might be tlie 
opinion which the Court might now f<>rtu of-uch cases, 
still the Courts then sifuied to have con-ideretl that 
they would not admit of denial. You arc to bring 
your ea-e within some of these exceptions; and in order 
to do so, must you not shew th.at here there can exist 
nodouht? Jtaiflni . 1 . 'I'he in-tances at that lime %veiit 
boyoiul the rule. 'I'liat tloes m)t prove the rule to be 
wrong which was, that battel should only be ousted 
where there was no doubt of the guilt :ind at that time 
these instances went that length.3 tlu' ohj(*ctioii 

to the I<)rni of this counterplea Uiat it does not state the 
circumstances us fact.s, hut oidy tiiut they appeared to 
divers crwlible witnesse.; to be so, that has already re¬ 
ceived an answer, and if it were held to be a good ob¬ 
jection, still there would be sufficient left in the coun- 
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tcrplea, to oust the appellee of his wager of batteL 
Then as to the replication, there is no authority, which 
has been quoted, which warrants it; and if the reason 
given for receiving the counterplea be good, namely, 
that there is some evident or probable matter, and so 
something upon which a juiy are to determine that 
will apply with additional force against admitting this 
replication as an answer to it, for from the replication 
there appears to be a contradiction of facts upon which 
it is peculiarly the province of a jury to decide; so 
that the very circumstances stated in the replication 
strongly shew that this csise ought to be decided by a 
jury, and not by the wager of battel. And ns to the 
last point, that the judgment must be that the appellee 
go without day, the rule was well laid down in Bowen 
V. Shapeott^ I Eastt 544. That where one pleads a 
fact which he knows to be false, and a verdict be against 
him, the judgment is final; but upon a demurrer to a 
plea in abatement, there shall be a respoiideas ouster, 
because every man shall not be presumed to know the 
matter of law which he leaves to the judgment of the 
Court.” And that was a demurrer to a replication to 
a plea in abatement, which is very similar to this pre¬ 
sent case. As to the precedent cited from Rastal, two 
answers may be given to it. First, that there a false fact 
W'as pleaded, which distinguishes it from the present 
case; and, secondly, that according to Fleia^ lib. i. c.34. 
and BracUmy lib. i. c. 20. tbl. 140. it appears that an 
appeal of murder was not sustainable if there had been 
previously no coroner’s inquest. That fact, therefore, 
appearing on record by the coroner’s return in liastal, 
the Court might well give judgment that the defendant 
should go without day. But in TitzherherU pi. 154* 
where one was ap{xsdcd of the robbeiy' and said that 
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he would dcfbid himself ** par son mayn,” to wliicli the 
appdiant replied, that he had broken pris( »n; on which a 
writ was sued to the sherifF who retunietl the same tard^; 
upon which the ap|)ol]ec shewed a charter of jiardon as 
to the breaking of prison, and it wasnilowod : the Court 
tlierc did not give judgment for the ap|H‘Ilee generally, 
but only that he shouUl wage his battel. At nil events, 
therefore, the Court now will only give judgment in this 
case that the appellct* be hIIowmI his wiiger ot l)attci. 

Lord Ki.i.ENnoHoi'tm (”. .1. 'Phe eases wliieh iiave 
iH’en cited in this urguinent, nnd the other.*-, to whieh 
we ourst.’lve^ hav** referretl. shi’w vi-ry <h'stincfly that iIk 
general nunie i»f trial hy law in a case t»f afipeal is by 
battel, at the election of the ap}K*liee, unless the cum 
bo brought witliiu certain exceptions. As, for instance, 
where the appellant is an infant, or a woman, or above 
sixty years of age, or whore the appellee is taken with 
tlic mainour, or has broken prison. Now, in nddition 
to all these, there is the case where great and violent 
presumptions of guilt exist against the nppeih‘e. wlheh 
admit of ih» denial tjr proof to the contrary. W'ithout 
going at length into the discussion of the circiimstanc**!- 
disclosctl by the counterplea and replication, here it is 
quite sufficient to say, that this ca.*«c is not, like those in 
BracUm^ one which admits of no denial or proof to 
the contrary. The consc<]uence therefore must be, 
that the usual and constitutional mode of trial must 
take phxe, unless iiulccd in res]>ect of tlie PlaiMtiff’s 
having, by the countcqilca, declined the wager of bat¬ 
tel, the judgment of tlic Court now must be, that the 
defendant should go without day. lT|>on which point I 
pronounce no opinion at present, but wish, if it be 
xtcccstary, to hear a further argumenu 
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Baylet J. I am of the same opinion. Hiis mode 
of proceeding, by appeal, is unusual in our law, being 
brought, not for the benefit of the public, but for that 
of the party, and being a private suit, wholly under his 
controul. It ought, therefore, to be watched veiy nar¬ 
rowly by the Court; fbr it may take place after trial 
and acquittal on an indictment at the suit of the king; 
and the execution under it is entirely at the option of 
the party suing, whose sole object it may be to obtmn a 
pecuniar}' satisfaction. One inconvenience attending 
this mode of proceeding is, that the party who institutes 
it must be willing, if required, to stake his life in sup¬ 
port of his accusation. For the battel is the right of 
the appellee at his election, unless he l>c excluded from 
it by some violent presumption of guilt existing against 
him. On going through the whole of these proceedings 
they do not raise in my mind that violent presumption 
which is by law required to oust the appellee of his 
wager of battel. Some parts of the counterplea are 
insufficiently alleged. With respect to those parts of 
the counterplea where it is stated that certain facts ap- 
{)earcd and were manifest to divers credible witnesses, 
that is, in my opinion not a proper mode of alleging 
those facts, and therefore the Court ought not to take 
them into their consideration. On the whole, however, 
I think that there is not sufficient on the face of these 
proceedings to justify the Court in refusing the batteL 
As to the effect which this decision against the counter- 
plea may produce, and what must be ultimately the 
judgment of the Court, whether that the appellee be 
allowed his wager of battel or go without day, I have 
not at present made up my mind. It may be a ques¬ 
tion to be considered by the appellant whether he 
wishes any further judgment to be given. 
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Abuoit J. 1 am of the same opinioiiy that tlii.s 
cuunterplou is nut suiHcieiit U> ou>t the appellee ol' his 
wager of battel. The appeal >eeins to have been in its 
origii: a challenge, aiul the party aecti'c*! v\as ullowiil 
to wage hi- hattel, iinlos in certain excepted ca-es: ns 
ior in-taiice, when* the appellant wa^ an infant, or 
niaitned. «>r above >ixty _\ear.- ol age, or a wtanan; ami 
perhap.- it va> htr this ainong-t other rea-on- that a 
wonutn wa- a!li>\ved to appeal only in «>iie ca-e, viz. that 
of the de.ith of her hu-batid. So in the ca-e of an ap¬ 
prover, if the per-on claiming to be si» was a woman, 
an intimt, maimed, or .above sixty, he was not allowed 
to be an approver, aiul for this reason, that in -ncli 
cases the defetnlant wxadd !o-e hi- wager of battel, 
i Ilfih'.'i y*. C'. I’hi- -hew - the nature of this pro- 

cetxling, a- bt‘ing in it- «)rigin a ti..illeng< , and that 
the battel wa- the right of the a}>pi lie,- at lii- * h etioiu 
unless eeilain exe. ptiuiis i xi'ted. I'lien ha- this al»- 
jK linnt bronght him-eti'w ithin smy «»f tho-i‘ » xeeption* 
whicli entitle him to dtx'iine the wagi r of battel f It is 


{j, 'l'h:» i-ciir.'t t:' !.r ii.a.i, .-u: it. “ f. r 

csi. j’ !..;^Tly t! «■ <.! :}.c c to .-'i ‘Sn ojal by 

ta'.tlr,” *> A A J. A. ti. IJ ; ^ik! trained 

wtit'ir },•!»... t! t.‘iiii nj il-c .-..ii.t fiotii if.: 4,\ i , .1 'Jnu- 

i.:!. '., 1>\ 1 rivaip > t! at ti r .ipjttll i j'.xi tl" tliallrnf;c 

in till. aji'iLli'.c dvi ir i tiiC ci a:;'!' nta.ir i.im. I'lic title 

of tliL ('.aji''! ill t'.r aki.it., o: ‘Jfir i- link; *• t^;i kraut laiie 

Aprai. i';- Xliuttr, «! it .M..;:i;ei cit ti; la Cu; .* iiittrii:, ijiic il doit 
failC Ct diit (Ual.t it t'a apcic.'* 

*J'he rliap‘!i III!", tlitik ; “ (.r i kraut nuintriiai.t J.iic Apeau dc 
JVdurtrci ti'.iitif, *11 dr feme, f.'i il'ciilant, tjui ;«it ctr ii'.iiiiii rt moKrc 
a CouiC, i'.i.'ii r*t .iciraDl <iic, rt etui <111 rrlc (|,ir .1 v-ai.t apricr eft 
present ni tit Lt.i.r;, it dui*. i.iic ..ilit cti ta Cxurt, y.i >.'it lonscil, 
* Sire, tel rlun- a ». u. il.: til, i|>ii ta ttl, rii.i i iti (liiuli:; t{ ir 
te tme, il (It ftc.: j t( »; (r. fnare jro <10 |■■\;re If il If 

rendc m'^rt eu tcitfi’:: n. tn.i -.at c d-u j .ut ; ct kttsti -<.ii ■' rt noise 

ton* troik, I’Aprl .ii ct I'Ap'Ie, ct Ic nuittii. l.<ii > N‘'i;;r(it.uii!r i'ApcIeoir 
dcTUit Ic S<i}.'iii>r, ct li tent sun Astizrs rt lions (.'sages do 

Koyaumc de ycmaltm; tires d*un Manusciit dc la liibliotJirque Vati- 
cane. Par yean d'Ihlin, Comte de J^fhe^ litc. &•. Pati), i6«yc. 
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said that he has done so, by pleadiii" a violent presump¬ 
tion of guilt against the appellee. Now as to this the 
rule is to be luuiul in Jiraclon. The presumption must 
be strong and vehement, so as not to admit of denial, 
or proof to the contrary. It must be so strong, vehe¬ 
ment, and incapable of contradiction, that the Court 
might be warranted in awariling execution thereon. 
It is not necessary to consider whether the instances of 
the rule put by lirarton are or arc not of this description. 
I think they are not. lint at the time when Bractoii 
wrote they were >o consiilered, and it was on that ground 
that they were put as instances of the rule. If, tliere- 
Ibrc, there were no insiiiricieucy in the mode of aver¬ 
ring the facts stated in the counterplea, and if all the 
circunistai'ces there stated were well pleadetl, still I 
should be of ojiinion that they did not amount to a 
presumption of the kind mentioneil by liracttm^ name¬ 
ly, one so strong and vehement as to be incapable of con¬ 
tradiction. 'riie defendant therefore is entitled to this his 
lawful nu)de ol’trial. What the consequences of tleciding 
that this eouiiterpleu is insufficient may be, the Court 
will, if necessary, take further time to consider. 

Holuoyo J. I am of the same opinion. The coun¬ 
terpica, cither taken alone or coupled %vith the replica¬ 
tion, is not sufficient to oust the appellee ol’ his wager 
of battel. It appears upon the counterplea that the 
appellee aiul Mari/ Ash/orf' were together in the night 
of the 26th of .l/r/y. There are several circumstances 
of r. suspicious nature, as to what passed between them, 
stated. It appears that they se})araleil in the course of 
that night, and that Man/ Ashford went alone to IStdlct^s 
house. It is not stated that ihej' ever met again There 
is no allegation to this effect, nor is there any circuin- 
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stance stated, inconsistent with the idea that she might 
have accidcntallj fallen into tlic pit through giddinc'ss 
and loss of blooil. All the suspicious circumstances 
before alluded to might have hap)Mmctl Iwfore ilic sepa¬ 
ration took place, and then no motive could remain 
why any murder should have Ikvii roiumitteil. Jn 
addition to this, the replication state.** an alibi, which 
afford.s a strong presumption in favour of the inno¬ 
cence of tlto appcllt'c, and mu.st he tak»*n ccmjoiutly 
with the countcrplca into the consideration of the Court. 
The judgment of the Court therefore on this demurrer 
inu.«t he with the appellee. 

I.»ord Ki.i CNitoRoroii C'. . 1 . 'I'lie general law of the 
latid i.' in favour of the wagt r of hattel, uiui it is our 
duty to pnitiounee the law as it is, and not as we may 
wish it to he. Whatever prejudiees ihi-retore may 
justly exist against this mode of trial, still as it is 
the law of the land, the C\)url must pronounce jmlg- 
r.ient f4)r it. 

Gtnvey then, i»n tin* part t»f the appellant, prayed 
time for a day or twi> to eon.sidei whether the appellant 
would wish to have any further argument on the ])oint 
about which the Court cnlertaincii duiiht.s: which waus 
granted. 

Xxird Ei.i,r.NiioBf>f<in. C. J. Ia’I there he entered 
on the record, curia ndvisare vult. 

And now, Gnmn/ appcaretl for the a]>pel]atit, amf 
stated that Ise prayetl no further judgment. Wln>rc- 
upoii, by consent of h<»tli parties, the Cemrt oidereil 
that judgment be stayed on the aji)»cai: and that 
the appellee be discharged. 'I’hc proceedings were 

* * then 
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then handed over to the crown side of the courl^ 
and Thornton was immediately uraigned by Mr. Btar^ 
Icrvo on the appeal, at the suit of the king, to which he 
pleaded instantcr ** autrefois acquit.” 


1818 . 
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The Attorney-General then, being present in court, 
confessed the pica to be true. Whereupon the Court 
gave judgment tliat the appellee should go thereof 
without day. The apiMjIlec was immediately dis¬ 
charged. 


Benn'Ett against Clough and Another. friday, 

® April 9th. 


^^CTiON by plaintiff, a sub-distributor of stamps at 
Chorlnj in J^amashirc, against the defendants w’ho 
were proprietors of a coach running from Manchester 
through CV/o/ 7 <;//and Preston to Carlisle^ for 140/. being 
the value of a parcel which had been sent by that con¬ 
veyance ami which had been lost by the wa}'. The 
parcel was ilirected to Samuel Staniforlht Esq., JUveer- 
jioolf (the stamp distributor there,) and contained two 
Bank post bills of 50/. each, 40/. in Bank of England 
notes, and some stamps. In the cross-examination of 
Mr. Henry liennett the plaintiff’s son, who proved the 
value and contents of the parcel, it further appeared, 
that there was contained in the parcel, a letter sealed 
and directed to ^Ir. Stanijorth, but of the contents of 
which he could give no account, not having ever seen 


A parcel, con¬ 
taining itonk- 
notet, stamps, 
and a Ulter, 
were sent by 
a common car¬ 
rier from one 
stamp distri¬ 
butor to an¬ 
other : Held, 
in an action 
against the car¬ 
rier, that the 
circumstance 
of the letter 
accompanying 
the stamps was 
prima facie 
evidence that 
it related to 
them, so as to 
bring the case 
within the pro* 
vifo of the 
41G. 3. r. 8 s. 
i. 6 ; which 
enacts, that the 
prohibition to 
send letters 


otherwise than by the post shall not extend to letters sent by any common carrier with 
and for the purpose of being delivered with the goods that the letter concerns: and that 
the defendant not having proved the letter to relate to any other subject-matter, was 
liable for the value of the parcel. 


them. 
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them. Bayleif J., who trieil the cause at tlie last assizes 
for the county ot JLuncnstcry tiiou^lit tiial iliis <lid not 
prevent the plaintiff IViini recoverin'; Kir the valiu? ot 
the parcel, hut gave the defeiulant leave to move to 
enter a nonsuit if the Court shoukl he ol a ililVorcnt 
opinion. Aiul now 

Scurlitt luovvil to cntcf ;i nonsuit. Ww t/t/r.>t/o// 
ilepciuU on 42 (i. 3. c. Si. hy the fifth si-etioii nt wiiicii 
it is enacted, that no one >hall M-nd any li tter or 
letters, packet or packets of h tteih otherwiM' than hy 
the po>t, or hy and with the anthoriiy of the l’o.»t- 
Miister-Cieiieral, on pain of forKiling 5/.” It vva- there¬ 
fore illegal to 'cnd thi> packet, hi ing wiiliin the express 
prohiiiition of tlie act; and the plaintiff cannot recover 
for its loss, iinies' in the opinion ot' the Court it falls 
within the proviso luentioneil in that act. 'I'hat proviso 
is, that the act shall not extend to suhject an\ person 
to any such penalty or Kirfiitnre a- aforesaid, for 
sending or causinir to he sent i»r eonveyed. or for 
tendering or ilelivering in order to he sent or con¬ 
veyed any letter or letters which shall resjieetivelv con¬ 
cern goods sent /ij/ (ifiif cumm'.iti nnrit-r nf mul 

‘diich s/ia!i bf .v;;/ v////, and J'nr th, juaj-u.-,- <</ 
t/flhxTfd rxith th> "notis that such httrr <,r Irttm do 
concern^ without hire or reward, profit or atlvanUige, for 
the receiving or delivering the same.” Now this w:u, 
not a letter accompanying goods: for the prineijial 
contents of the parcel were hank notes, and though 
there were certainly a few slumps also in it, yet the 
plaintiff did not seek to recover any thing for them. 

At any rate it must be a letter concerning the goods to 
bring it within the proviso, and the piuintiff therefore 

*3 ought 


462 

1818 . 

Bcnsctf 
ay ansi 
(.'loI’GU. 



IN THE Fimr'Ei&HTH Yeas ot GEORGE III. 

ought to have proved this by giving some evidence of 
its contents, which was not done. But 

77 /e Court thought that the Defendant ought to 
have given pritnA facie evidence that the letter did not 
concern the goods sent in the parcel in order to have 
laid a foiind'ition ibr his objection. The parcel con¬ 
tained stamps, am! the letter was directed to the stamp 
distributor at Lhvrpnoly the presumption therefore is, 
that this litter which accompanied the stamps related 
to them. Illegality is never presumed: on the con¬ 
trary every thing must be presumed to have been 
legally done till the contrary is proved. 

Rule refused. 
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Biiandram and Others against Wharton. 

^CTIOX by plaintiffs as indorsees, against the de- oneoftwo 
fendant as the tlrawer of a bill of exchange for drawer* 

^ of a Dill of cx« 

1540/. of which Otlcy and Co. were the ac- ciiange be- 

1 - comes bank* 

ceptors. I’liia, i. tieneral issue. 2. That the cause mpt, and un- 
of action ilid not accrue within six yeare, and issues mi«i"nThein- 
thcreon. At the trial before Lord Elleuboroughf at a'debrcbw^nd 
the Loudon sittings after Michaelmas term, it appeared 
in evidence, that the defendant for several 5'ears acted 

•' and they ex. 

as the clerk of Henry Houghton and Co. That firm 

• • rr Tt , -r 1 -.-w security 

consisting ol Henry Houghton^ John Humphreys^ and they then held 
Philip Carrich, who traded as general merchants as [nVafte'r^^s 

receive a ditri- 
Tidend: Held. 

in an action by the indorsees of the bill against the solrent partner, that the statute of 
limitations was a ipiod defence, although the dividend had been paid by the assignees of 
the bankrupt pvrtoer within six years. 


well 
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well as insurance l)roker>; thal in llu-yi'ur 1806, tin: 
deimtiant was adintuetl into partnership with them as 
to one fourth of the insurance businc» i»nly. Koth 
firms however continued to trade under the name of 
Many Hatghtott and Co. It appeared further, that 
in Febritaryit 18x0, Hardtf^ OtUy and .Co. iN'inj; in¬ 
debted to the Insurance hmiscy the latter drew the bill 
of exchange in question upon them, which was duly 
accepted, and the bill was then indorM‘(l over by 
Houghton to the plaintiff'N who ilid not then know that 
there were twc) disliiu't houses of Henry Houghton anti 
Co., or that the tlelendant w:i.s a partnt r in either. 
Before the bill lH*eaine tfiie, Hanty, Otlry aiid Co. 
iKcanu- b.'inkriipts, and in Mf/reh, ifiii a rotnniission 


of bankruptcy al.'O nir;iin.>t Henry J/in/i'hffut arui 

John Ht/M//>hreys, iimlcr which tin- joint c’-citc of the 
mercantile house was applied. The plaintiH's under 
that commission in prt»of of a tlebt, <m the i.;th Man, 
1811, swore, that Houghton and his partners Hum¬ 
phreys and Carrirh were indebted to them in the sum 
of 21 ocl. upon the balance of account-s ft)r goods .sold 
and delivcretl by them to the mercantile house of 
Hairy Houghton and Co., for which they had received 
no security, except the bill of exchange upon which 
this action wa.s founded. In respect of the debt thus 
proved, tlie plaintifls had rcceivetl a dividend within 
six years before the commencement of the action. 
Upon these facts, it was insisted on the part of the 
plaintiifs on the authority of the case of Jackson v. 
Fairhank (a), that the payment of the dividend by the 
assignees of Houg/Uon was a virtual otdtnowledgmcnt 


(rt) 2 H . Black . 340. 


by 
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by one of two debtors jointly liable, and was there- 
fore fully sufficient to revive the debt ns against the 
defendant. Lord Ellenborough C. J. considered the 
question very doubtful, and directed the juiy to find 
a verdict for the plaintiff witli liberty to the defoidant 
to move to enter a nonsuit: and a rule having accord¬ 
ingly been obtained for that purpose by Scarlett in 
Hilartf term la^. 


1818. 

Bmakdeam 

WhakVow. 


Marriott^ Gurney, and Campbell shewed cause. It is 
quite clear that a part payment of a debt by a sole 
debtor will be a sufficient acknowledgment to take tlie 
case out of the operation of the statute of limitations. 
IVhitcomb v. Whiting {a) went one step further, and de¬ 
cided that a part payment by one of several persons 
jointly liable will have a similar effect. Then came the case 
of Jackson v. Tairbank (/>), which Is an authority to shew 
that the payment of a dividend by the assignees of one 
joint debtor who has become bankrupt, is sufficient to re¬ 
vive the debt as against the other solvent partners. That 
c.asc governs the present. I lere a dividend has been 
received by the plaintifls under Houghton*s commission 
upon a debt of 21 oo/., part of which, viz. 1540/., was 
secured by this note. In cffecl, therefore, a dividend 
has been received upon this note, which w’as exactly the 
case of Jackson v. Fairbank. It is said that the prof)f 
here was a debt for goods sold and delivered, but that is 
the usual mode of proving a bill of exchange or pro¬ 
missory note. The consideration is first stated, and 
then an exception is made of the bill or note. The 
form is given in Cooke's Bankrupt Laws, appendix¬ 
es' i B/.iri. 
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p. 39. The exception is in effect an assertion by the 
holder of the bill that it is still valid, and an admission 
of this is made on the other side by the bankrupt, by 
the payment of the divitlend. Then that briujrs tin* 
case to IVhitcomb v. fVhitin}: of an acknowledgement of 
the debt by n p:irty jointh liable for it. And the case 
or ffhod V. liraMicX (a) supports the same piinctp/e. 


Scarlett and Puller in sup|)ort of the rule. This is 
not the case of an acknowUtlgnient within six years of 
a person jointly liable for the debt; for the divitlend 
paid was paitl on a debt for pood-' sohl and ilelivcrtxl, 
due to the pLaintiff's from the mercantile house ol 
I-Iou^hten and Co., in which the defendant had no in¬ 
terest. To brinj; thi> rase within the authoritv of 
,Tackson v. Fairlmnh the dividend should have been paitl 
on the bill of excban«;e itself. As to the preeetlerit 
cited from foo/.-r’s Hankriipt Laws, that makis thet»ther 
way. For where the proof is of a bill of exehanije in 
the hands of an indorsee, which is the case here, the 
course is not to prove the consideration and exce pt the 
bill, but to prove the bill itself. (A) It is a weii-known 
rule, that the commissioners of bankrupts will not re¬ 
ceive protjf of any debt unless accompanied by an exhi¬ 
bit of all the securities whicii the crcaiitor may hokl for 
it, and he must produce them all, even though the notes 
or bills of exchange which he so holds may Ik' forged, 
overdue, or paid. But still these* securities tlo not form 
the debt proved, nor is the attention of the bankrupt or 
his assignees called to them speciAcally: aiul it would 
be going very far to say, that the mere production of 

(a) I Taunt, 104. (A) Coakt, B. L. Aff. f. 43. 

an 
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an instrument in compliance with a peremptory rule of 
law, and to which the bankrupt is not called upon to 
object, can be taken as an acknowledgment by him that 
the party producing it has a valid claim in virtue of the 
instrument so ]iroduccd. In Jackson v. Fairbank the 
proof was of a debt due upon the note itself: here the 
debt proved is for goods sold and delivered, and exists 
wholly independent of the bill of exchange; which is a 
material distinction between the two cases. There is, 
therefore, here no acknowledgment within six years of 
any debt existing on this bill of exchange either by 
Houghton or the delendant, and the debt therefore is 
barred by the operation of the statute. 

Lord Ellenborough C. J. This doctrine of re¬ 
butting the statute of limitations by an acknowledg¬ 
ment other than that of the party himself, began with 
the case of Whitcomb v. Whiting, (at) By that decision, 
where however there was an express acknowledgment 
by the actual payment of a part of the debt by one of 
the parties liable, I am bound. But that case was full 
of hardshiji. For this inconvenience may follow from 
it; suppose a person liable jointly with thirty' or forty 
others to a debt, he may have actually paid it, may 
have had in his jxtssession the document b^' which that 
payment was proved, but may have lost his receipt: 
then, though this was one of the very cases which the 
statute was passed to protect, he may still be bound, 
and his liability be revived by a random acknowledg¬ 
ment made by some one of the thirty or forty others 
who may be careless of wdiat mischief he is doing, and 
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who may even not know of the payment which Im* 
been made. Beyond tliat case, therefore, I am not 
prqparetl to go, so as to tiqtrivc a party of the advan¬ 
tage given liiin b^’ tlic statute, by means of an implied 
acknowledgment. No case can be citctl except Jackson 
V. Fairbank {a), where this lias been done, and in that 
case there is wanting one material circumstance which 
exists in U’hitcomh v. Whiting., for in the latter case 
the party who revived the debt by his acknowledg¬ 
ment, l>ccanic himself liable to contribute to it, but in 
Jackson v. Fairbank, the acknowleilgment, besides being 
a constructive one, was made by parties who never could 
l)e called upon for contribution. This c.'isc goes still 
further, for here the party, w ho in the proof of his debt 
excepts the security, does it merely in compliance with 
the requisition of the law, by which he is compelled to 
except all his securities whether available or otherwise. 
He produces therefore this bill of exchange amongst 
the rest, subject to all its accompanying invalidities. 
Tliis therefore can furnish no suflicicnt evidence of an 
acknowledgment, so as to revive a debt otherwise ex¬ 
tinguished by the operation of the statute. On the 
distinction between express and implied acknowledg¬ 
ments, I liowever found myself, and as no express 
acknowledgment exists in this case, 1 think the judg¬ 
ment must be given for the defendant. 

Bayley J. I think that in this case the defendant’s 
plea of die statute of limitations, has not been answered. 
The cases cited of Whitcomb v. Whiting and Wood v. 
Braddick furnish a very different principle, llicre 

(a) % Htn. Hlack. 340. 

the 
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tlie party who was jointly liable made the acknowledge* 
ment against his own interest. For he then became 
himself liable to contribute to the payment of the debt. 
But here it is quite different. The situation of the 
party making the acknowledgement is materially altered. 
He fwceome a bankrupt and is no longer liable to 
contribution. Besides it is by no means clear that he 
knmv that this debt was ever proved against him. How 
then can he be supposf*tl to have acknowledged a debt, 
of the proof of which under his commission he may have 
been wholly ign<)rant. It is said, indeed, that the plain* 
tiff signed Houghton's certificate for the sum of 2100/.) 
and that Houghton by accepting it must be considered as 
having assented to this proof of the debt; but it must 
1 k’ recollected that Houghton at that time was materially 
interested in obtaining his certificate, and in the signa¬ 
ture of the plaintiff to a large amount. This case is 
also distinguishable from that oti Jackson v. Fairbankf 
although certainly, for the reasons stated by Lord Ellcn^ 
borough^ I should doubt of the propriety of that deci¬ 
sion. Here the proof under the commission is for 
goods sold and delivered. It is indeed assumed that if 
this bill had not been available against Wharton^ that it 
would nut have been necessary to except it in the proof 
of the debt: but this is a fallacy, for suppose that the 
house in which Wharton was interested, had been dis¬ 
charged by the laches of the holder of the bill and that 
afterwariis the mercantile house had promised to pay. 
Then although Wharton would be exempt, still the bill 
would be a security due from the mercantile house, and 
it would be necessary to except it in the proof of the 
debt under the commission. I am, therefore, of opinion 
VoL. I. I i that 
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that in this case the rule for entering u nonsuit should 
be made absolute. 

Abbott J. If it were necessary in this case to over¬ 
rule Jackson s. Fairhank, I should require further time 
to consider it, although I um by no means satisfied 
that that was a sound or good decision. This case is, 
however, not precisely the same as that. 'Fhe proof 
there under the commission of bankruptcy was of the 
same instrument upon which the action was afterwards 
brought. Here it is not so. The proof liere is of a claim 
for goods sold and delivered, and the bill of exchange is 
only incidentally introduced. Now there is a material 
distinction between a case where the instrument is the 
ground of the claim, and where it is, ns liere, only inci¬ 
dentally introduced. "Where it is the ground of the claim 
it is the interest both t»f the bankrupt and his assignees 
to attend to it, and to examine into the circumstances 
under which it is pi'oduced. liut in the other case it is 
not so necessary; for the introduction or omission of it 
docs not increase or diiniiiish the sum on which the 
dividends are payable. There being this distinction 
between this case and Jackson v. Fuirbank, and not 
being willing to extend that case any further, I am of 
opinion that the plaintiff in this case must be nonsuited. 

Holroyd J. I am of the same opinion, that in tins 
case the plaintiff must be nonsuited. The debt proved 
under the commission was not one to which Wharton 
was a party. It was a debt due from Houghton and 
Co. for goods sold and delivered, and for which tin’s 
bill had been given as a security. Now whether that 

security 



rN THE Fifty-eiohtb Yeab of GEORGE III. 

security were available or not, still at all events there 
was the debt due for the goods, on which the same divi¬ 
dend would be receivable. The payment, therefore, 
of this dividend dues not amount either to an actual or 
virtual acknowledgement that there was any money due 
on the bill, and therefore cannot take the case out of 
the operation of the statute. 

Rule absolute for entering a nonsuit. 


.SouTiiwool), Assignee of J. Edbbooke, a 
Bankrupt, against Taylor. 

by plaintif}^ as assignee of J. Edbroohe^ a 
bankrupt, for goods sold and delivered, and on the 
money counts. Plea, non assumpsit, and notice of set-of^ 
that bankrupt before his bankruptcy was indebted to 
the defendant on a promissory' note, &c. At the trial 
beftnx* Ilolroyd J., at the last assizes for the county of 
Somi'rsetf it appeared that the bankrupt being indebted to 
the defendant in i oo/., in December 1815 absconded; that 
early in February 1816 the bankrupt’s eflects were put up 
to sale by auction, and that the defendant purchased at 
such sale, goods belonging to the bankrupt, tor which 
he afterwards refused to pay, alleging that the bank¬ 
rupt was indebted to him in a larger sum upon the 
promissory note. On the 30th April 1816, a com¬ 
mission of bankrupt issued, founded upon an act of 
bankruptcy committed in the preceding Jantuny, under 
which the plaintiff was appointed sole assignee. The 

tual creJit between the bankrupt and »ucli cieditor within the meaning 
t. let. r. y 
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property of a 
bankrupt, after 
an act of bank* 
rupicy, hut 
more than two 
months befoie 
the commisMon 
i<sued, is since 
the 46 C. 3. 
c. loi. i. I. a 
sale by the 
bankrupt, and 
not by the 
assignee : and 
a creditor of 
the bankrupt 
having become 
a purchaser, 
was holdtn (in 
an action 
brought by the 
assignee for the 
\aitie of the 
goods) to be 
entitled to set 
off against such 
claim, the debt 
due to him 
from the bank¬ 
rupt ; this (in¬ 
stituting a mu- 
of the 46 Cv. 
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learned 
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learned Judge thought, that as the sale took place 
mote than two months before the date of the com* 
mis^on, it was to be taken as if there had been no 
prior act of bankruptcy, and that the defendant was 
entitled to his set>oiF. The plaintiff was therefore 
nonsuited, W'ith liberty to move to enter a verdict, and 

Moore now moved accordingly. This is not the 
subject of set-off; inasmuch as the sale being after an 
act of bankruptcy, constituted a debt to the assignee, 
and not to the bankrupt; and therefore the debts arc 
not mutual^ and for tJie same reason it does not con¬ 
stitute a muitial credit. The 46 G. 3. c. 135. s, 3. does 
not extend the privilege of set-oil^ but only applies to 
cases « where there has been mutual credit, between 
the bankrupt and any other i)crsoii.” The debt there¬ 
fore must be contracted by, or the credit given to the 
bankrupt: here the debt contracted to the assignee, 
and therefore it is a case not within the third section o( 
the statute. 

Lord Ellenbokopoii C. J. The 46 G. 3. r. 135. 
s. I. enacts, « that all (hvalings with any bankrupt 
which shall have been entered into more than two 
calendar months beHirc the date of the commission, 
shall notwithstanding any prior act of bankruptcy be 
good and effectual to all intents anti purposes whatso¬ 
ever, as if such prior act of bankruptcy had not taken 
place.” Then comes sect. 3. which says, that “ where 
there has been mutual credit given by the bankrupt 
and any other person, or mutual debts between the 
bankrupt and any other person, one debt or demand 
may be set-off against anoU.er, notwithstanding any 

prior 
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prior act of bankruptcy before the credit was given to, 
or the debt was contracted by such bankrupt* in like 
manner as if no such prior act of bankruptcy had been 
conunitted, provided such credit was given to the 
bankrupt two months before the issuing of the com¬ 
mission.” The first section therefore makes the present 
sale to all intents and purposes as if no prior act of 
bankruptcy had existed. In other ivords it makes it 
a sale by the bankrupt, and a credit given by him. 
Then, at the time of the sale there was a mutual 
credit existing between the defendant and the bank¬ 
rupt, and then the third section applies and gives the 
defendant the right of set-off, which he has claimed. 
The form of declaring as for a sale by the assignee is 
wrong, for such sale having taken place more than 
two months before the date of the commission, must 
be taken as a sale by the bankrupt, and not by the 
assignee. The declaration should therefore have been 
in the bankrupt’s name, and then it is obvious that the 
objection taken at the trial could not liavc been 
avaiUdile. 


1818. 


SovrawooD 

agaiiiH 

Tavloiu 


Per Curiam. 


Rule refused^ 


The KiNGflg’tw’nf^T'he Inhabitants ofCiiESHUNT. ffednesAy, 

Afrit J5th. 

'' 2 '* WO justices, by an order, removed John WAtcherhy a pauper 
and his family from the parish of Waltham Holy blmer by the 
eVoss in the county of Essex^ to the parish of Cheshunt n^ncl^ha^ng 

previously 
occupied a 

liuuse an annual rent of 7/., which wav then purchased by the Board, still con¬ 
tinued to reside in part of the premises, at a vrekiv rent of ss-, which was deducted 
uut oi his Wages, and during such last occupation he also occupied a shop (the shop and 
lioiise together being of the annual value of tot.) and upon his dismissal from his employ¬ 
ment he gave up possession of the house as required t Held that his last occupation of the 
house was not as tenant, but as servant, and that no settlement was thereby gained.. 

1 i 3 in 
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1818 . in the county of Hertford^ The sessions on appeal 

__ confirmed the order, and stated the followini? case. 

The KiKfi ^ ^ 

ajaiast The pauper John Blackerly was a labourer in the cm- 
tantc of ploynieiit of the Board of Ordnance, in the gunpowder 

CiccsituNT. manufactory at Waltham Holy Cross. After residing 
upwards of two years in a house in that parish at an 
annual rent of 7/., it was purchased by the Board, and 
a part of the premises having been tuken from it, he 
continued to live in it at a weekly rent of two shillings, 
which was deducted from liis wages. The Board of 
Ordnance had sever.nl other houses in Waltham Holy 
Cross for their labourers, who paid weekly rents for 
them, but inhabited them so long only as they continued 
in the employment of the Board. When the pauper 
was dismissed from the employment, he was required 
to give up the key of the house, which he at first re¬ 
fused to do, but after a short time gave it to the person 
appointed to succeed him in the house by the super- 
intendant. During the time he so held this house at 
• 2 . 5 . a week, he also occupied, for a space of time exceed¬ 
ing forty days, a shop in the same parish, the shoj> and 
the house together being of the annual value of 10/. 
The court of quarter sessions were of opinion that the 
occupation of the house under the above circumstances 
did not operate in aid to confer a settlement within the 
meaning of the 13 & 14 Car. 2. c. 12. 


Jessopp and Kelly^ in support of the order of sessions, 
contended, that this was not a coming to settle within 
the meaning of 13 and 14 Car. 2. The pauper occu¬ 
pied the cottage only during the time he continued in 
the emplo3mient of the Board of Ordnance. This was 
only for the more convenient performance of his ser¬ 


vice; 
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vice; and the relation of hindlord and tenant never 
existed, which, according to the decisions, has uni¬ 
formly been held to be requisite. The only difficulty 
arises out of the words weekly rent: this is, however, 
an incorrect expression, and wholly inconsistent with 
the other parts ol‘ the case; and it is, besides, observ¬ 
able, that the weekly rent, as it is called, was to be 
defhictcd out of his wages. It is, therefore, quite clear 
that the only relation which subsisted between these 
parties was that of muster anil servant, and not that 
of landlord and tenant ; and they cited Bertie v. 
Beaumont, (a) 


1818. 

The Kino 
against 
The Inhabi¬ 
tants of 
ClICSHUNT. 


Knox and Walfordi contra, nie sessions in this 
case have not found that the relation of landlord and 
tenant did not subsist, but only that the occupation of 
the house under the circumstances was not within the 
statute 13 and i/] Car. 2. In this case the tenement is 
found to be of a sufTicient annual value; and there is 
the circumstance of u wiH?kly rent, payable to the mas¬ 
ter, which makes this case stronger than the case of 
/iex V. Mrlh'ridge {It), to which, in other respects, this 
ease bears a strong resciublancc. For there the pauper, 
who was the herd to a body of persons, a$ a reward for 
his service, had the occupation of a house of i oL an¬ 
nual value, and the Court held that sufficient to confer 
a fiettlcmcnt; and the circumstance of tlic pauper's 
quitting the house when he quitted the service, is by 
no means conclusive ; for it might be a convenience 
to the pauper to leave the house when he was employed 
elsewhere. It is admitted that for the first two years 


(a) East, 35. 

I i 4 


(h) 1 T. S. 598- 


he 
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he occupied this house as tenant, at a rent of 7/., and 
no alteration oppeare to have been made subsequently, 
except in the rent, which is accounted for by the fact 
of a part of the premises being taken down; and they 
cited Hejc v. Minster, (a) 

Lord Ellenbobough C. J. In this case it seems 
to me that the party occupietl this house as a servant 
onlj', and not in the character of a tenant. It is like 
the case of a coachman, who frequently occupies a 
room over the slubles; hut such occupation is not 
W'ithin the meaning of 13 and 14 Car. 2. The pauper 
here was liivcsted of the tenement as soon as liis service 
terminated. He fpiitted the possession reluctantly, and 
was succeeded by the person who succeeiletl him in his 
employment under the Board of Ortlnance. All this 
clearly shews that he was only entitled to ht)ld it during 
and for the more convenient performance of his service. 
If the Court should hold, in this and similar cases, 
that the legal relation of landlord and tenant subsisted, 
it wouUl become necessary to turn such persons out of 
possession by the regular proceedings in ejectment, and 
every gentleman having twenty or thirty cottages in 
which his labourers resided, would be compellc'd on any 
change of their service to have recourse to such means. 
This would be productive of the most serious inconve¬ 
nience. Upon the whole view of this case, I think it 
plainly appears that the relation of landlord and tenant 
never did subsist here, and unless that were so, this was 
not an occupation within 13 & 14 Car. 2., and no settle¬ 
ment could be gained by it. 


(a) 5M.& S, 


B.VYLEy 
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Bayley J. I am of the same opinion. The case of 
The King v. Minster only decided that the occupation 
of a tenement which was wholly unconnected with the 
service would confer a settlement, but that the occupa¬ 
tion of one connected with the service would not. In 
this case the tenement is connected with the pauper’s 
service under the Board of Ordnance. 

Abboti' J. If the case had stated, instead of using 
the words weekly rent, that the j»aupcr lived in the 
house, and received i8f. and not 20.v. per week wages, 
there woulil have been no doubt. And 1 consider that 
in substance it is so stated. Here the relation which 
existed was only that of master and servant, and 
not that of landlord and tenant. 

Holuoyi) j. concurred. 

Order of Sessions confirmed. 
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The King agamst The Inhabitants of Oadby. mdnextjj, 

Jipril 15th. 

I^PON an appeal against an order of two Justices, by The premium 
which Peter Herjsard and Sarah his wife w'ere pa^sh officers 
removetl from the parish of Oadbu in the county of IT*'" the hind- 

■' ing out of a 

Iaeicesle}\ to the parish of Humherstone in the same poor apprentice 

county, the sessions discharged the order subject to oi.tintheinden- 

the opinion of this court, on the following case: atTrngthrwch 

an indenture 
hfiiijr exempt¬ 
ed linm any 
diit) liy 8 Amu, 
c. 9. r.4a, and 
the insertion of 
the premium 
being required 

for no other piirpofc but to ascertain the amount of the duty. 

for 


Peter Htmardy a poor child of the parish of Evington 
in the county of Leicester, by an indenture executed by 
himself^ his father, and John Lander his master, bound 
himself an apprentice to John Lander of Hwnberstone, 
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for seven years. The parish officers of Evington, paid 
all the expences of the binding, and gave the master a 
premium of one guinea. The expences and the pre¬ 
mium were paid out of the poor rates of the parish of 
Evington. The premium is not mentioned or inserted in 
words at length (but is entirely omitted) in the indenture. 

The question is, whether the indenture is, or is not 
void on account of that omission. 

Grant and Marriotti in support of the order of 
sessions. This question depends on the construction 
of the 8 AnnCf c. 9.- s. 39. by which it is enacted, that 
all indentures of apprenticeship, wherein shall not be 
truly inserted and written the full sum received with 
the ajjprcntice, or whercuj>on the duties payable by 
that act, shall not be dul^' paid, or which shall not he 
stamped according to the tenor of that act, shall be 
void. The fortieth section states, that nothing in that 
act contained, shall be construed to extend to charge 
any master with the payment of the said duties, in 
respect of any money received with any apprentice 
placed out by the parish or any public charity, or to 
require the stamping of the indenture in such cases. 
This latter sectioti therefore, has clearly repealed the 
former section as to two of its requisites, viz. the pay¬ 
ment of the duty, and the stamping; but it has left 
untouched the third, viz. the inserting in the indenture 
the sum paid with the apprentice. And there might 
be good reason why this should be so, for there arc 
several acts of parliament, which give to magistrates a 
power of interference in cases where the sum-paid with 
the apprentice does not exceed 5/., as for instance 
32 G. 3. c. 57., and that act distinctly speaks of pari.sh 
apprentices. So that it might be extremely convenient 

that 
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that tlie justices before wliom the apprentice is brought, 
should see upon the face of the indenture, whether 
they had jurisdiction or not. In many cases, the ma¬ 
gistrates have power to award the apprentice’s fee 
to be returned, as was done in the case of Ilex v. 
Johnson (a), and Jiex v. Vandeleer (i), which affords 
another reason why the legislature might choose to leave 
that provision of the thirty-ninth section unrcpealed by 
the fortieth. 


iai8. 


Tiie King 
against 
The Inhabi¬ 
tants of 
Oadby. 


Lord Ei-LExnoKOLT.n C. J. There is not any other 
slntule wliich i'e<|uircs tlic insertion of the premium 
paid with tlie apprentice, except this act of the 8 Anne^ 
the fortieth section of which, exempts indentures like 
that in tin’s case, botli from the payment of the duty 
and the stamp. Now for what purpose could the in¬ 
sertion of the sum paid be rt?tjuired, except for the 
purpose of calculating the duty payable thereon ? If 
indeed the legislature had stated in this act, any other 
purpose titan that of increasing the revenue, there 
wouhl have been some foundation for the argument 
aikircsscd to the Court, and there is rarely’ such a 
penury of words in acts of parliament as could induce 
me to think that, if they l;ad any other object in view, 
the legislature would not in some corner of some clause 
of the act have expressed their intention. No trace 
however of any other purpose is to be found. Then, 
can we say, when no reason exists for which the in¬ 
sertion in the indenture of the sum paid w'ith the 
apprentice should be required, still that such insertion 
ia necessary, and that without it the indenture must be 


(«) I &alk. 68. 


\h) 1 Strange, 69. 


void ? 
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void? I think} therefore} that in this cose the sessions 
have come to a wrong conclusion} and that their order 
must be quashed. 

BAYiiEV J. 1 nm entirely of the same opinion. 
This is a revenue act and contains no provisions except 
those relating to duties. It is entitled ** an act for lay- 
“ ing certain duties upon candles, and certain rates 
“ upon monies paid with clerks and apprentices.” 
Then although the thirty-ninth section in terms re¬ 
quires the sum paid with the apprentice to be inserted 
in the indenture, yet that is only fi>r the purpose of 
raising a duty thereon. When, therefore, the fortieth 
clause exempts parish indentures from the paj'ment of 
these duties it entirely supersedes the necessity of insert¬ 
ing the sum paid in the indenture, and therefore the 
reason for the provision ceasing, the provision itself 
ceases to be necessary. I think, therefore, that this was 
a valid indenture, and that the sessions were wrong in 
deciding against it. 


Abbott J. The Court ought not, without sec'iiig 
their %vay clearly, to hold this to be a good objection to 
the validity of an indenture, for it may involve questions 
of considerable importance, such as the freedom of a 
corporation, and the following of a profession. The 
only object of this provision in the clause was to insure 
the payment of the duty. Where no duty, therefore, 
is payable, which is the case here, that reason exists no 
longer, and the provision itself becomes unnecessary. 


Holkoyd j. concurred. 

Scarlett^ Phillips^ and Frctncklin were to have argued 
ag^st the order of sessions. 
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The King against The Inhabitants of St. John, 
in Glastonbury. 

WO justices by their order removed jDauts, Jane 
his wife, and their two children, from the parish of 
Saint John in Glastonhury in the county of Somerset^ to 
the parish of South Petherton in the same county. The 
sessions, on appeal, quashed the order, subject to the 
opinion of this Court on the following case: 

Job Davis the pauper was born in the parish of South 
Pethertout where his parents were legally settled. In 
1811 he went to live in the parish of Saint John the 
Baptist in Glastonbury, and there occupied fur more 
than forty days a house and two pieces of |x>tatoe 
ground which he rented of three different persons of 
the respective yearly value of 5/., 2/., and 2/. lo^. 
amounting together to 9/. 105. In addition to the 
property so rented, he at the same time occupied a 
piece of freehold land of his own, legally conveyed to 
him, which he had purchased for 161 . and built upon, 
of the yearly value of \l. los.; but before the order of 
removal was made, he sold and gave it up. * The house 
and potatoc ground rented by the pauper not being 
alone of sufficient value to confer a settlement, the 
question submitted to the Court of King’s Bench is, 
whether the sessions were right in determining that 
the yearly value of the freehold land being the property 
of the pauper might be added to the yearly value of 
that which he so rented so as to settle tlie pauper and 
his family in the parish of Saint John the Baptist where 
they had become chargeable before their removal. 

Moore 


1 S 18 . 


A pauper, by 
occupying a 
freehold estate 
of his own, and 
also other lands 
as tenant, the 
whole being of 
the aggreeate 
annual value 
of 10/. does not 
thereby gain a 
settlement, it 
being necessary 
under the 13 & 
14 Ccr. a. 
c. la. that he 
should come 
to settle on all 
the property 
in the character 
of tenant. 
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Moore and Adawt in support of the order of sessions. 
The question is, whether freehold property can unite 
with that which a party holds in the character of tenant, 
so that if the aggregate annual value be aliovc lo/., he 
may gain a settlement by residing thereon forty days. 
In R. V. Doningion (a), the pauper occupied one estatt 
of the value of 9/. per aiinuni in the character of tenant, 
and having married the widow of the owner of another 
cottage of the value of 30*., resided ihoic above fortj 
days, and it was held that lie gained a settienient. And 
in R. V. Culmstock (6), where the pauper was possessed 


of lands of the annual value of 10/. in Culiitslocky and 


afterwards occupied a cottage in Thorn Si. Margaret\ 
for forty days, under an agreement for the purchase of 
it, there was a siinilav decision. Those ca.ses are 


strong authorities in supjiort of the pres<'nt order; for 
there, as iiere, there was an occupation as tenant of one 
part, ami an occupation of the other part not in that 
character. The only authority to rclieil on by the 
other side is The King v. Borjsnrs!^ (e), ug to whicli it 
may be observed that tliere this 2)t)int came only inci¬ 
dentally before the Court, ami was not the main ground 
of the decision ; for there, the parly had not occu2)icd 
the tenement for the space of forty days, which was a 
decisive objecti(»ii to the settlement. And besides, the 


cases of R. v. Don inglon^ and Ji. v. Cuhnstock were not 
then cited to the Court in the argument. In R. v. 
SouthBern/leet (d) the Court took a distinction, that there 
the freehold estate was not occupied by the pauper, 
but was let by him to another tenant. But that case 


(a) Burr. S. C. 744. (A) 6 T. R. 730. 

(e) 4 to. {d) I M. & S. IJ4. 

shews 
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shews that iff as here, he had occupied both at once 
he would have gained a settlement. 

C. F. Williams and Erskine, contrd. The occupa¬ 
tion of both tenements must be in the character of 
tenant. Tlie words of 13 & 14 Car. 2. c. 12. are, that 
it shall be lawful for two justices to remove persons 
coming to settle on any tenement under the yearly value 
of ten pounds, if likely to be chargeable. The statute 
therefore which gave the two justices a power to remove 
from a tenement of less value than jol. per annum, must 
have contemplated such a species of tenement as a man 
might by law be removed from, if of less than that value. 
Now it is quite clear, that no one at that time could be 
removet! Irom his o\ni property, whatever its annual 
value, if he had it by descent, or if by purchase, till 
9 G. I., by which it first became necessary that the pur¬ 
chase should be to the amount of 30/. The consc- 
i|uence is, that a man's own property could not be the 
speedes of tenement contemplated by 13 & 14 Ch'r. 2. 
If so, it cannot unite with the property which is within 
that statute, viz. the property which the pauper in this 
case occupied as tenant. This was expressly so ruled 
by Lord Ellenborough in It. v. Bffiancss. And it was 
not an obiter dictum, for the decision of that case mainly 
depended on it; and though the other Judges assigned 
additional reasons for the decision there, they did not 
express any doubts of the propriety of the law laid 
down. They also referred to the observations of 
Lawrence J. in R. v. MurtUy (a), and to the case of 
R. v. Semtk Lynn, {b) 


1818. 


The Kins 
agmmt 
The Inhabi¬ 
tant, of 
St. John, in 
Glastonbury. 


(j: $ K - JSt , 44. 


■ M .7 r u(^i, 


Lord 
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1818. 


Tlie Kikc 
craUst 
TTie Inhabi¬ 
tants of 
Sr. JonN, in 
'Glastonrukt. 


Lord EIllenborougm C. J. The argument in U»i» 
case has brought back to my mind the decision in TJie 
Kingv. Bowness. I think that the coming to settle in the 
12 & Car. 2. must mean a coming to settle as tenant; 
the act having said, that persons who shall come to 
settle on a tenement of the value of 10^ shall nut be 
removeable, must be construed to imply that they shall 
be removeable if the tenement be of less value. Now it 
is clear that at that time a man was not rcmovcable 
who resided on a tenement of less value than 10/., if 
that tenement were his own property: the legislature 
therefore could not have contemplated a I’csidence on 
a man’s own property, when they used the words, 
coming to settle on a tenement. What i.« reported to 
have fallen from me in Jtex v. Bcxncss, was certainly not 
to be con.sidered as an obiter dictum, but is confirmed 
by the authority of Lord Kenyon and Mr. J. Laxnenct 
in the cases cited. 


Bayley j. I am of the same opinion. It a})pears 
from 13 & 14 Car. 2., that the party may be removed, 
if he comes to settle on a lenement of less than 10/. 
yearly value; but that if it be of that yearlj’ value he 
cannot. Then the legislature must by the word tene¬ 
ment, have contemplated a description of properly, 
from which, if of less than i o/. yearly value, a party 
could be removed; now if the projterty were his own, 
he could not at that time have been removed from it, 
however small its value: and therefore it seems to mo, 
that this is not a tenement within the meaning c*f 
13 & 14 Car. 2. This is strongly illustrated by the 
9 & 10 rF. 3. c. II.: one of the means given by that 
.'ict, by which a certificate may be put an end to, is by 
t 4 taking 
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taking a lease of a tenement of the value of lo/.; from 
which it may fairly be inferred, that the legislature 
thought the 13 & 14 Car. 2, c.12. applied to lease¬ 
holders and not to freeholders. I am therefore of 
opinion, that in this case the two tenements cannot 
unite so as to give the pauper a legal settlement in tlie 
parish of St. John in Glastonbury. 


1818 . 


Tlie Kjsr, 
against 
The lohabi- 
tantt of 
St. John, in 
Glastonbcry. 


Abbott J. My first opinion was, that the estate, 
which the pauper occuj>icd as his own, and that which he 
occupied ns tenant, would have united so ns to confer a 
settlement, if they were jointly of the annual value of 
1 ol. Hut the argument has satisfied me that they cannot; 
and that the coming to .settle, as used in the stattRe, 
means a coming to settle in the character of a tenant. 

HolroydJ. 1 own that upon this case I have 
entertained considerable doubts, which arc not entirely 
removed. The statute says, that no person coming to 
settle on a tenement of the value of 10/. shall be 
rcmoveable. That is certainly saying by implication, 
that he may be removed if the tenement be of les.s 
value. Now a person cannot be removed from his own 
property of whatever value it may be, and therelbrc it 
should seem that the statute does not apply to a man’s 
own property. But my tloubt arises from this, I con¬ 
sider that the statute meant to enact, that when a 
mail resided forty daj’s on property where he was en¬ 
titled to reside, he should gain a settlement. Now 
here the party did re.side forty days, and was irremove- 
able all that time. I am, therefore, rather inclined to 
thhik that by so doing ho did gain a settlement. 

Order of sessions tp’.aslied. 

K k 


VoL. I. 
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1818. 


TUartdty, 

April iMi. 

Sdte facus 
qnaihed by 
plaintiiTbaore 
plea pleaded 
upon payment 
of costs only. 


PicKMAN againsi Robson. 

^OMYN having on a former day obtained a rule nisi 
for setting aside a scire facias which had been erro¬ 
neously directed to the sheriff of Storey instead of the 
sheriff of Lottdon where the original action had been 
brought, 


Long now shewed cause, and contended that it should 
be set aside only on payment of costs, the defendant 
having entered an appearance to the scire facias; and be 
cited Pocklington v. Peck, (a) 


Comt/n, for the plaintiff. In Pooie v. Broadficld (6), 
the Court of C. P. expressly held, that plaintiff might 
quash his own writ before plea pleaded, without costs; and 
in TiM& Practice^ 1142. that is stated to be the practice 
of the Conuuon Pleas: and it is very desirable that the 
practice of the two courts should not vary. 

The Court said, that os the defendant had been put to 
expence by plaintiff’s error, it was reasonable that the 
delendant should be paid the costs thereby incurred, 
and the rule was made 

Absolute upon payment of costs. 


(a) 1 Str. 638. 


(i) jS^rnet, 431. 
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1818. 


Beckwith agmnst Wood and Another. rburtd^, 

April i6tik 


^^CTION on the i G. 2. st. 2 , c. 5. s. 6. against the 
defendants, two inhabitant householders of the 
city of London^ for a reparation in damages by reason 
of the beginning to demolish the dwelling-house of the 
plaintiff, and damaging and taking away a large quan¬ 
tity of fire-arms by persons unlawfully, riotously, and 
tumultuously assembled. Plea not guilty. At the trial 
at the Jtondon sittings after last Michaelmas term, it 
appeared in evidence that the plaintiff was a gun and 
pistol manufacturer in Skinner-street^ and that on the 
2d day ofJJccember 1815, seven men, one of whom appa¬ 
rently acted as the leader, and held in his hand a 
pistol, entered the plaintiff’s shop and demanded arms; 
that one Platt, a customer, who at that time was acci¬ 
dentally in the shop, remonstrated with the person so 
acting ns loader on the impropriety of his conduct. 


Where the 
leader of a 
mob, haring 
entered a gun¬ 
smith's shop 
and demanded 
arms, was d‘»> 
tained, and the 
mob then de- 
claiird that 
unless he were 
lelcased they 
would pull the 
house down, 
and tliey did 
enter and 
break the win¬ 
dows, window- 
frames, Sic., 
and for tint 
purpose used 
some of the 
arms tuund in 
the‘hop, and 
cariied away 
others: Held, 
that this was 
evidence of a 


when the latter fired his pistol and wounded Platt. 

The leader was secured and taken to the upper apart- and 

* * ® the owner 

merits, his followers having quitted him when the pistol mijjiit recover 

' , against the 

was fired; they soon, however, returned, accompanied hund»cd*re- 
by a mob of four or five hundred persons; the mob damVg ”s lor 
insisted that the person so confineti should be released, 
and threatened, in case i*f refustil, to pull the house 

^ the airms ar- 

down : they then entcrctl the house and proceeded to *"3lly used in 
break the windows, window-frames, and glass presses TDolishinw j but 
in which the different articles stood, and for that pur- not emi^«d to 
pose they used the hntt-ends of the guns which they va^^*o/the' * 

arms carried 

aw.y, th(t being a substantive and distinct felony, and therefore not within ihe strr. 
I C. S. St. 2 . f. r. 




K k L- 


I 
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1818. 


SecKwiTu 

Wood. 


found in the sitop; they left behind a great number 
which had been thus damaged and spoiled, and carried 
away others: and it was sworn by several witnesses, that 
they believed the house would have been pulled down, if 
the mob had not succeeded in their purpose of liberat¬ 
ing their leader. The jury by the direction of Lord 
EUcnborough, found specifically 64/. for the damage 
done to the house itself, 305/. fur the damage done to 
the guns left behind, and 911/. tor those that were 
carried away, hut they further found that all the damage 
w'as done in prosecution of the jnirpose t>f demolition. 

Kno'jdi/s in Hilary term moved for a new trial, on 
the ground that the purpose of the mob, was not to 
demolish the house, but to procure arms; for the leader 
first called for arms, and his followers afterwards stripped 
the premises of all they could find, and if the main purpose 
of the mob was the collection of the arms, and not the 
demolition of the lioiisc, then it was clearly a case not 
within the statute: lhirr<nt:s\. II right {a) and Greaslty 
V. Higginbotiom. {b) But at all events, the taking away 
of the arms, in respect of which the jury have given 
91 il. damages, was a distinct fllony of itself, and there¬ 
fore the plaintiff could not recover for that loss ui>ou 
the authority of the former cases, and the damages 
must be accordingly rcducetl. 

Lord Ellenbououou C. J. It was in evidence, that 
the purpose of pulling down the house was loudly pro- 
eJaimed by several of the mob; there was therefore 
a disclosure of a purpose co-extensive with the utmost 

(fl) xE,at, Cis. {i) Ii.636. 


mischief 
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mischief contemplated by the l^slatfireu As far as 1818. 
the dama^ to the house is concerned, the case is " 

^ , Beckwith 

clearly within the act, and Greasley v. H^ginbottomf 
is an express authority to shew that the plaintiffs 
are then entitled to recover as well for the injury 
to the house, as for the loss they have sustained by the 
damage done to the arms which were used for the pur¬ 
pose of demolition. The other point however is very 
fit to be considered, and the Court therefore will grant the 
rule to reduce the damages; but not for the new trial. 

Gurney and Holland now shewed cause. This being 
.a remedial law, is to be constrired liberally. The de¬ 
molition of the house w’as princi]ially effected by means 
i>f the arms found upon the premises; the inference, 
therefore, is, that all the arms, as well those that were left 
upon the premises, as those that were carried away, w’ere 
taken originally for the same purpose; and if they were 
so taken, then it would not constitute a distinct and sub¬ 
stantive act of felony. In Greasley v. Ui""inboitom- the 
flour, from its nature, could not be used for the pur¬ 
pose of demolition; but here the arms might be, and 
some were actually so used: then, inasmuch as the 
arms might be taken originally for the purpose of de¬ 
molition, (in w’hich case the subsequent change of pur¬ 
pose would not make the original taking felonious;) 
and as the jury have found that the whole damage was 
done in prosecution of that purpose, the taking away 
of die arms in this case did not constitute a felony, but 
a mere trespass; and then the case falls within the ob¬ 
ject of the act of parliament, which was to give to the 
party injured the same remedy which (before the passing 
of the act) he would have had against the indivkiuala 
committing the trespass. 
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1818 . 


Beckwith 
tgaijul 


rooo. 
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Knowles and Tindall contra, were stopjMxi by tlit 
Court. 

Lord Ei-lenbokough C. J. The statute in this cast’ 
substitutes a remedy* against tlic hundred in the place 
of the remedy given by the law against the original 
trespassers; where tlie law, tlicreforc, gave no sucJi re¬ 
medy the statute can have no operation. \ow what 
remedv was there, in the case ot a ieluiiious taking, 
against the party comiiiittiiig the felony ? The injured 
party might indeed prosecute, but could have no remedy 
by action, and that being so, he cannot by the statute 
have a remedy against the hundred. Here there was 
a distinct felony: the arms were carried away in a 
tumultuous manner, and it was the interest of the per¬ 
sons who took them not to injure them; lor they meant 
to use them in their proper and usual way. Under 
these circumstances, I am of opinion that the ))laintiif 
cannot recover against the hundred fur the value of the 
arms thus stolen; and consequently that the verdict 
must be to that extent reducMl. 7 'he finding of the 
jury, that all the damage was done in the course of 
demolition, can make no difference; for there was no 
evidence on which such a verdict could be legally 
founded. 


Bayley J. I am of the same opinion. This is a 
case of a distinct felony; before the statute passed no 
action could have been brought against the individuals 
concerned in it; and consequently no action can now 
be brought against the hundred. I cannot distinguish 
this case from that of Greasley v. Higginbottom. 


Abbo-ti' 
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Abbott J. The taking of the arms here was as 
complete a felony as the selling of the flour was in 
Greadey t. Higginbottmn^ from which I cannot distin¬ 
guish this cose. I think that case was rightly deter¬ 
mined ; and therefore that this verdict must be reduced. 


1818. 


Bxckwitb 

araiast 

WOOD. 


Holrovd J. 1 am of the same opinion. Tlie cir¬ 
cumstance of these arms having been carried away, 
shews that the original purpose w'as felonious. Those 
which were taken for the purpose of demolition, w’ould 
naturally be left behind after that purpose had been 
accomplished; and in fact some of them were so left, 
and for these the plaintiff has recovered: but this 
shews, that the others which were not left, were taken 
away for the purpose of appropriation, which makes it 
a felony, and then the hundred are not liable. 

Rule absolute, (a) 

(«) But now see 57 Cl. 3. 1. 19. $. 38. 


The Overseers of St. Martix-ik-the-Fields JWiiar, 

. ^ 171b.. 

against \\ arren. 


J'^EBT on bond ilated 6th July^ 1812. Plea, that de¬ 
fendant became bankrupt on the 28 th day of No^ 
vember^ 1815, and that the cause of action accrued 
before he so became bankrupt; on which issue was 
joined. The cause came on to be tried before Mr. 
Justice Bayleyy at the sittings at Westminster after 
Trinity term 1817, when a verdict was found for the 
plaintiffs, and damages were, by the jury, assessed at 
the sum of 14/. i6s. subject to the opinion of tlie 
Court on the following case: 

K k 4 The 


The obligee in 
a bastardy- 
bond after the 
bond had been 
foi feited, be¬ 
came bank¬ 
rupt and ob¬ 
tained hit certi¬ 
ficate ; Held, 
that the parish 
officers were 
not thereby 
precluded from 
recovering 
upon the bond 
further ex- 
pencet incurred' 
subMquently 
to the bank* 
Tuntev. 
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1818 . bond was executed by the defendant in the 

TheOtetseers pcual suRi of lool. subject to a certain condition, 
St. Martin ^’hereby, after reciting that Untttla Laddf single woman, 
V'TkTex examination taken in writing upon oath be¬ 

fore Ji. B.y Esq. one of His Majesty’s justices of the 
])cace, &c., acting, &c., declare that she wn.s on the 
18 lh day of 3 /ay then last delivered in ihc Ji/ti/sxia/cr 
hospital (licensed for the reception of pregnant w omen) 
of a male bastard child, Kaptized JViltiam, yet living, and 
then chargeable to the said parish of Sainf Mariin-in- 
ihe-Ficldsy and that the therein-mentioned , 7 . /.. was the 
true and only father thereof, and no man else; and that 
the af()resuid then clmrchwardens and overseers of the 
poor had requested seciirilytoimlemnily their said jiarish 
of and from the maintenance and provision of the said 
male bastard child; and that the therein-ineiitioned J, 
JL.y and the said defendant, and lf\ Ji. had under¬ 
taken to be security, and to save harmless and keep in- 
deinnificd the said parish of and from the maintenance 
and provision of the said cliild, and had requested and 
desired the said then churchwardens and overseers of 
the poor to accept and take that their boml for the 
performance thereof. It was declared, that if the said ,7. 
L.y and the said defendant, and Z*'. JV. B.y or either of 
them, their or cither of their heirs, executors, or admi¬ 
nistrators, did and should from time to time, and .at all 
times thereafter, well and sufficiently save, defend, anil 
keep harmless and indemnified the saiti then church¬ 
wardens, &c. and their successors, the churchw'ardens 
&c. for the time being, as also all other the inhabitants 
of the said parish, from and against all ami all manner 
of costs, charges, taxes, rates, asst'ssments, and expeiices 
whatsoever, wluch they, either, or any of them, should 


or 
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or might happen to bear, pay, auatain, or be put uiit<^ 
lor or by reason, or means, or on account of the main¬ 
tenance and provisitin of the said child, and of and from 
all actions, &c. touching or concerning the same, then 
the said obligation should be void, &c. 

The defendant proved that a commission of bank¬ 
ruptcy issuc'd against him on the 28th day of NovenAeri 
1815, and that the bond had been forfeited, and thf 
condition of the bond had been broken, before that 
time, and that liis certificate was allowed on the 23d 
day of February, 1816. It was proved by the plaintiffs 
that they had expended the sum of 14/. xd^. in the 
maintenance of the child in question, from the said 
28th day of A’ow’wAcr, 1815, to the 5 th of Jl/uy, 1817. 
The question for the opinion of the Court is, whether 
this ground of action is barred by the bankruptcy and 
certificate of the defendant. If the Court shall be of 
opinion that the plaintiffs are entitled to recover, the 
verdict is to stand; otherwise a nonsuit is to be entered 
for the defendant. 
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1818. 


The Overseers 
of 

St. Mabtiit 

•gOMttt 

Waxbek. 


Taddy, for the plaintiffs. This is only a contingent 
debt, and therefore not provcable under the commission. 
In Ttdly V. Sparkes (a), which was the case of an an¬ 
nuity bond (now provided for by the 49 G. 3. c. I2t. 
S'. 17.) the Court of King’s Bench, before that statute 
'.lecided, in a case where the bond was forfeited before 
die bankruptcy, that the value of the annuity was a debt 
proveable under the commission, on the ground that 
I ho penalty was the debt at law'. The penalty, how’ever, 
is not the debt proveable under the commission ; for the 


f c) a Zr//. Jfujfn!. I s 46. 


21 Jac. 
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The Ovcrseert 

of' 

St. Martin 

gglUHSt 

Warren. 


21 tktc, 1. c. 19. s, 9. oipresely provicks, ** that creditor* 
having aecurities by specialty, with or wiUiout penalty, 
shall not be relieved upon such specialties for any more 
than a rateable part of their just and true debts with 
the other creditors of the bankrupt without respect to 
any such penally.” Aldiough the penalty is, therefons 
for some purposes the kgal debt, it is not so for the 
purpose of proof under a commission of bankruptcy : all 
that could be proved was the just and true debt then 
due, which was the amount of the expence then actually 
incurred in tlie luaintenaiice of the child; by such prcxii 
the bond is not entirely discharged, but only i)ro tanto, 
and expences subsequently incurred are of course tlic 
proper subject of an action. And in Millcn v. Whitten- 
hurt/ (a), a promise to allow a weekly sum for the sup¬ 
port of an illegitimate child, was held not to be dis¬ 
charged by bairkruptcy. But the penally cannot be 
the debt proveable under the comuiission on another 
ground, because, bj’ allowing the overseers to prove the 
penalty, they might recover more than an indenmily, 
which is contrary to the policy of the law, as they 
would thereby have an inlerest in abridging the life 
of the child whom it is their duly to protect; and iliat 
principle governed the case of Cole v. Gotixr (A), ami 
was subsequently acted upon in Ttmm&n v. Wilson, (c) 

Chittyy contra. The penalty in a bastardy bond is 
the debt; for in an action on such a bond, the Court 
will stay the proceedings on payment of the penalty and 
costs. Wilde v. Clarkson, (d) And in a late case of 

(a) t Cam/>i. 428. {h) 0 £asl, no. 

(c) I Camfb. 396. (rf) 6 r. 7 i. 303. 

Shutt 
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ShlUt Y. l^ocler (a}» the Court of Common Ple^ stayed 
the proceedings in such an action, although it was urged 
on the authority of Cde v. Gower, and Townson v. 
son, that by so doing the very mischief contemplated 
in those cases would be created; for if the whole penalty 
be paid upon the action, it is the same as if it had been 
paid in the first instance. And in lExparte Day {b\ it 
was held, that although a bond to secure the re>transfer 
of stock and the puyinent of dividends did not necessa¬ 
rily constitute a debt provcable under the commission, 
yet if the bond be forfeited before the bankruptcy, the 
creditor should be permitted to prove for the amount of 
the dividends due before the bankruptcy, and the value 
of the stock at the date of the commission, by analogy 
to the case of annuities. These cases shew therefore 
that the penalty is the debt; and if so, it was proveable 
under the commission, and the Imnd is discharged by 
the bankruptcy. 

Lord £i.LENBoitou(iH C J. This was a debt upon 
a contingency, and one too in its nature wholly inca^ 
pable of valuation, and therefore in my opinion not 
proveable under the commission. The case of an an¬ 
nuity is an exception to the general rule: there ind^l 
the courts have omitted the amount of the contingent 
debt to be valued and proved; but thcre^ you only em¬ 
ulate the duration of life: here, the expences for winch 
the party is liable, may vary in consequence of the sickr 
ness of the child; the contingency here is not only the 
duration of li^ but on the a>ntinuance of health; it is 
subjected to every accident of human life, and is a most 

(•/) % ASarth. tij. (/■' ~ I’et. jnn. 
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The Orerseers 
of 

St. Martin 
ageinsi 
Warren. 
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precarious and uncertain event possible; how then could 
its value be estimated so as to be proved under the 
commission. In Goddard v. Vandcr Heyden {a\ Lord 
C. J. De Grey says, that debts payable on u contingency 
which may pos.sibIy never happen, cannot be proved 
under a commission of bankruptcy. But independently 
of this, I think that there is considerable weight in the 
argument raised out of Cole v. G(r<£cr. {b) 'J'hc permit¬ 
ting of this debt to be proved under the coinmission 
would certainly have a tendency to corrupt the parish 
olhccrs, inasmuch as it would give them an interest in 
the abridgment of the life of the illegitimate child com¬ 
mitted to their care. It is said, that that case has been 
shaken by a late decision in the Court of Common 
Pleas; I shall however require much argument to 
convince me that that case has been well decided. 
At present, I adhere to the opinion I expressed in Coir 
V. Gotccr. 

Bayjlev J. I am of the same opinion on both 
grounds. There is much subtlety in considering the 
penalty as the debt where the Imnd is forfeited; but in 
those cases you prove only the real value of the debt, and 
there is no case where the proof of a debt perfectly un¬ 
certain in its value has been admitted. This is a debt 
wholly incapable of valuation; its amount d(>pcnds on 
the life of the child, the continuance of its health, and 
the ability of the father to maintain it. On the other 
ground of public policy, 1 think that this debt could 
not be proved under the commission: we arc to look 
at the statute; it permits a bond to Ik: taken for the 

I {pi G£ail,iio, 


purpose 
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purpose of indemnifying the parish. The payment of a 
gross sum however is not an indemnity; and the hazard 
pointed out by Lord Ellenbormgh immediately occurs, 
that in such cases it becomes tiie interest of the parish 
officers to be negligent of the child. As to the case 
cited from the Common Pleas, I doubt its authority, as 
far as it in any respect impugns the doctrine laid down 
by this Court in Cole v. Gower. 

Abbott J. I am clearly of opinion on the first 
ground, that the debt, whicli it was im])o.ssibIc to value, 
could not be proved under the commission. On the se¬ 
cond ground, 1 fully accede to the doctrine laiil down 
by this Court in the case of Cole v. Gower, 

PIoLROvn J. 1 am of the same opinion, that this 
debt could not be proved. The only thing proveable 
under the comniissiun, where the penalty is considered 
as the debt, is the amount of the injury sustained by 
the breach of the condition oi* the bond, in a case, 
therefore, where this cannot be estimated, you cannot 
prove under the commission. I am .tIso of opinion, 
that there is much weight in the objection on the otlier 
ground. 


497 

1818 . 


The Orerseirs 
of 

S r. Martin 
agaiwU 
Wakrem. 


Judgment for Plaintifl. 



498 


CASES IN EASTER TERM 


1818. 


rriiaj, Clifford against Wicks and Townsekd. 

A frit 17th. ° 


A grant of part 
of the chancel 
of a church by 
a lay impro¬ 
priator to A; 
hit heiis and 
atiigns, is not 
valid in law. 
And therefore 
such grantee, 
or those claim¬ 
ing under him, 
cannot main¬ 
tain trespass 
for pulling 
down his or 
their pews, 
•here erected. 


’’J’RESPASS, for breaking and entering a dose of the 
plaintiff, situate in the parish of Frampfon-upon~ 
Severn in the county of GloucesfeTf being the upper part 
or corner of the chancel Ifeloiigiiig to the )iurish church 
of the said parish, at the south-east end thereof above 
the ascent there, ct>nt:iining from north to south divers, 
to wit, twelve leet, and from the east to the ascent west¬ 
ward divers, to wit, eight feet, and pulling down and 
destroying part of a moveable scat or pew belonging to 
the plaintiff, then standing thereon, and removing from 
the said close a certain other part of the said seat. 
The second count stated a similar trespass on another 
clo^ in the chancel. Plea, 1st, Not guilty; where¬ 
upon issue was joined; and, 2dly, I.iherum tencmentum 
in the defendant Ann fVtcAs whereupon issue wa.« also 
joined. The cause was tried at the Gloucestershire 
summer assizes, and a verdict taken for the phiintifl^ 
subject to the opinion of this Court on the following 
case: 

By indenture of feoffment of the 17th Junc^ 13th 
{Jha. ad, made between Edmund Cliffi/rd of liucking- 
humshirey Esq. of the one part, and Edtoard Jlaynes of 
Framptmi-trpon-Sevem aforesaid, gentleman, of the other 
party the said E. Cliffbrdy in consideration of many ser¬ 
vices and of the sum of two shillings, did eniboil'iinto the 
said Edvaard Haynes, his heirs and assigns for ever, the 
pieces of the chancel mentioned in the first and second 
counts, by the description contained in the declaration, 

13 together 
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together ivith free liberty to erect end build scats there" 
upon, and to make and dig sepulchres or burying- 
places therein, without any fine, mortuary, or pit 
heriot to be paid for the same, (which said premises 
were then in the possession of the said E. Clifford^ as 
rector and patron of the church;) to hold the same unto 
the said Edmard Hatpics^ his heirs and assigns for 
evar, to the use of the said Edtxard Haynes^ his 
heirs and assigns for evermore. By indenture of fcofT- 
ment of the i4tli April 17^®* made between Edvoard 
Gardner and others, the representatives of the said 
Edward Haynes, deceased, of the one part, and Richard 
Clvtterbuck of Framptan-upon-Severn, Esq. of the other 
part, the said Edward Gardner and others, in consider¬ 
ation of five shillings, and for other consideration, did 
enfeoff unto the said R. Clutterhuck, his heirs and 
assigns for ever, the said two closes of ground and 
premises comprised in the before-mentioned indenture 
of feoffment, upon the latter w’hereof a seat had been 
then many years erected and built by the said Edward 
Haynes, and then stood; to hold the same to the said 
R. Chaterhuck, his heirs and assigns for ever, to the 
use of the said R. Chaterhuck, his heirs and assigns for 
evermore. 

The present plaintiff Nathaniel Clfffbrd, is the nephew 
and heir at law of Elizabeth Phillips, who was the niece 
and heir at law of the said R. Chaterhuck. Richard 
Chaterhuck was the proprietor of Framptm Court¬ 
house, of which the plaintiff is the present pre^rietor. 
Upon the close of ground firrt described in the before- 
mentioned feofiinents as lying at the south-east end of 
tlie chancel, and vrhich is the close mentioned in the 
first count, there stood, at the time of the trespass 
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complained of, a moveable seat; the husbandly 8er> 
vantSy and some of the tenants of Mr. Clifford tlic 
p laintiff^ have been used to sit in this moveable seat: 
Edwa 7 d Haynes, the feoffee in the first feoffment, and 
his widow, and their daughter and grand-daughter, 
and the children of the widow by another husband, 
were buried in the chancel, upon the piece of ground 
mentioned in the first count. On the i8th Decembei-, 
i8i6, the defendant Townsend, by the direction of the 
other defendant Anne Wicks, entered upon the part of 
the chancel where this moveable seat was standing, and 
cut away part of it, which he tlirew into the centre of 
the chancel, and dragged awa}' the remaining part also 
into the centre of the chancel The scat in the second 
count, had been used by R. Clutterbuck and his de¬ 
scendants, and by the family of the plaintitf. On 
the same i8th December, the defendant loxsnscnd, by 
the direction of the other defendant, cut down about 
three feet of the last-mentioned scat, standing upon the 
piece of ground second described in the feoffments, 
and the subject of the scoond count, and threw the 
boards into the inner part of the seats. The defendant 
Anne Wicks is the lay impropriatrix of the rectory of 
tile parish of Frampton-upon-Sevem. The tithes of that 
parish are paid partly to her, and partly to the vicar. 
The burial fees for the north part of the chancel are 
received by the defendant Anne Wicks: she received 
burial fees upon the burial of the children of Mr. Henry 
Clifford, the son of the plaintiff^ who were buried in the 
north part of the chancel: the father of the defendant, 
Anne Wicks, who at the time of his death was impropri¬ 
ator of the parish, was buried" on the south side of the 
chancel, a little within the chanccl-door, and below the 

ascent. 
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itscciit. The moveable seat which then stood in that 
part of the chancel was moved to make way for that 
purpose. The roofs of both the north and south sides 
of the chancel have been kept in repair by the de. 
tendant and her ancestors, tlie lay impropriators of the 
parish. 

The question for the opinion of the Court is, whether 
the plaintiff is entitled to recover on all, or either of the 
eounts of the declaration. The verdict to be set aside, 
and a nonsuit to be entered; or to be set aside as to 
part, and to stand as to the rest; or to stand for the 
whole, as the Court shall direct. 

Osborne, for the plaintifl*. Where the rectory, since 
the stat. 27 H. 8. c. 28., and 31 jy. 8. c. 13., has been 
impropriated, and is come into lay hands, it is con¬ 
verted into a lay fee, and is disposable as such; except 
that the rector, being seised of tlie body of the church 
for the benefit of the parishioners, (so far as respects 
pews to be placed thereon,) cannot there perhaps 
alienate the soil so as to interfere with that right: but 
ha the chancel the freehold being in him absolutely, and 
it being parcel of his glebe, the soil is the fit subject of 
alienation. In Stocks Booth {a), Ri/Z/crJ.'said, that 
trespass will not lie for an injury to a pew in the body 
of die church. The parties there, however, claimed no 
interest in the soil, but a mere easement, viz. a liber^ 
to sit, which they take by distribution of the ordinary, 
under a faculty, or by prescription which supposes a fa¬ 
culty. This authority, however, does not go the length 
of deciding that the rector may not alienate the soil 
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1818 . even in the body of the church: his alienee indeed 

“ could not take a larger right than tlic grantor; aiul as 

ClIKKORD ® . ^,11 

jjjiast the latter held the freehold of the body of the cnurcii 
for the benefit of the parisliioners, at tlie distribution ol 
tlie ordinary', as far as respects the pews, the alienee 
could only be possessed, subject to the same restric¬ 
tion. But it does not follow, tliat because the mode ol 
using the property is restricted, that therefore it is not 
the subject of alienation. The right to bury, or per¬ 
mit others to bury, belongs to the parson, inde¬ 
pendently of the ordinary and churchwardens. Frances 
V. Lty. {a) To this right the alienee of the soil in the 
body of the church would be entitled; and if such 
alienee had abtoined from the ordinary a faculty to sit 
ill a seat placed thereon, he surely might maintain an 
action of trespass for a disturbance. There is however a 
material distinction between the body of the church and 
the chancel. Corvai's case( 5 ), Hussey Leighton {b), 
Dofency v. Dee (c). Crook v. Sampson (d), Frances v. 
lAy {c)j and BatitAe v. Keen (y*), are authorities t<» 
shew that the aisles (which may be considered as small 
chancels) arc distinguishable from the body of the 
cliurch, and that there at least a man may prescribe for 
a seat; and all these cases proceed upon the ground 
that the ordinary has no jurisdiction there. In Buxtou 
V. Bateman (g) it is said, that unless a seat be in the 
body of the church, the ordinary has nothing to do 
with it; and that for the seats in the body of the 
cliurch, it should be intended that the patron at the 
consecration of the churcli, resigned them to the ordi 

((») 20-0.367. (i) 12 Coif, IC5. 

(<■) 2 Jto//. 139. Oo. yet. 604. (•/) s/ffi/f. 92. 

(f) 2Cro.366. (/)i Sid. 361. (g) j Sid. 88. 

nary: 
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iiory: and this proceeded upon the distinction 
between the body of the church and the chancel, and 
therefore is a very strong authority to shew that the 
power of the ordinary extends only to the body of the 
churcli and not to the chancel. And although the 
parson is seised of the freehold of the church as well as 
oi‘ the chancel, still in the latter he has a freehold of a 
difierciit and more beneficial description; in the body, 
the freehold is vested in him fur the benefit of tlie 
parishioners, to be taken at the distribution of the 
ordinary, as to the pews there placed. The parson 
alone, therefore, cannot confer a complete title in the 
body of the church, but Lord Coke (a) says, “ that for 
tiie body of the church the ordinary is to place and 
displace; in the chancel the freehold is in the parson, 
and is parcel of his glebe.” In the chancel, therefore, 
the ordinary having no control, the parson alone may 
make a complete title to and grant the soil, and his 
grantee consequently cannot be interrupted by the 
churchwardens or the ordinary: and it is reasonable 
that he should have a larger interest in the chancel, 
than in the body of the church, for by the common 
law, the burden of repairing the latter rests upon the 
parishioners, but that of repairing the former, upon 
the parson; nor is any inconvenience likely to result 
from holding that the lay impropriator may alien hU 
interest, for his alienee cannot claim to use it for all 
purposes indiscriminately, but only for spiritual pur¬ 
poses, viz. for seats and for burial, that is for the same 
purposes to which it would have been applicable while 
it continued in the hands of the lay impropriator; 
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and there is no reason to suppose the property is more 
likely to be abused in the hands of the lay alienee than 
of the lay grantor: and Iiecitetl nn anonymous case (a) 
and Walvcyn v. Aubny(b)y to shew that the same re¬ 
medies might be had against cither; and that the 
profits of a rectory impropriate are not sulyect to 
sec{uestration : parts may be detached by grant from a 
lay rectory, as the tithes or a part of the tithes. 


Campbellt control. The feoffinent in this case does not 
convey to the grantee any interest that will enable him 
to maintain trespass. It is clear that trespass will not 
lie for breaking ami entering a pew in the nave of the 
church, and there is no distinction between the nave 
and the chancel, except that in the latter, the parson 
or rector impropriate is entitled to the chief seat. 
And the dictum cited from liolU^s reports is expinineil 
by the report of the same case in Crake fron* 
which it appears, that the pew there was in an aisle. 
Now it is laid dowm in Gibson^s Codex (d), ** that an 
aisle of a church, which has time out of mind belonged tt> 
a particular house, and been maintained and repaired by 
the owner of that house, is part of his frank tenement; 
and the ordinary cannot dispose of it, or intermeddle 
in it: and the reason is, because the law in that case 
presumes that the aisle was erected by his ancestors, 
or those whose estate he hath, and is thereupon pai- 
ticularly appropriated to their house.” But this reason 
does not apply to die chancel, and therefore the dictum 
cited, is not in point; but the policy of the law is, 

(/>) Axe>:. casfi, i 3 c. (b) JVa.Tayn v. Atd>cry, % Med. a.?;. 

(O ('’n- 6C4. Id) »»I 
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that the seats should be reserved for the use of the 
parishioners, and not of strangers. Now if the rector 
had the power of alienating, he might idienate the 
whole or a part to the inhabitants of a different parish; 
and patishioners might thence l)e excluded from the 
chancel, and perhaps ultimately, from the increase of 
population, wholly deprived of their right of sitting in 
the church. Such a right as is contended for, there* 
fore, is obviously against the policy of the law; but in 
(iibson*s Coilex {a) it is said, “ that seats in the chancel, 
are in the disposition of the ordinaiy, in like manner 
as those ill'the body of tlie church; which need only 
be nieiitioned because there can be no real ground for 
exempting it from the power of the ordinary, since the 
freehold of the church is as much in the parson as the 
ireehold of the chancel: but this hinders not the 
authority of the ordinary in the church, and therefore 
not in the chancel.” And in Grrffiih v. Mathews (6), 
liidleri. says, that a faculty might be presumed to 
build a pew in the chancel, from whence it clearly 
appears to have been the opinion of that learned Judge, 
that the ordinary had jurisdiction over the chancel, 
l ie w'as then stopped by the Court. 


1818. 



Lord Ellenborough C. J. 1 am of opinion that 
the plaintiff in this case is not entitled to recover. This 
is a grant made to him and his heirs of a part of the 
chancel, not as a chancel, or for the purpose of being 
used as such, but generally and without any guard or 
restraint. If the rector might convey in this way to 
one person, he might do so to forty or fifty difierent 

(o) 2S4. (•) 5 *r.R. 298. 
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individuals, and by his so doing the parish might Ik* 
put to great inconvenience: it might even enable him 
■wholly to desecrate this part of the church, where par¬ 
ticular parts of the service are required to be performed. 
"Wliilst it remains in the hands of the rector, it is 
under regulation and restraint; but in the hands of his 
grantee, that restraint ceases. Now can it be con¬ 
tended that any port of the patrimony of the church 
can be so separated from it, as to deprive succeeding 
rectors of their rights? Is it not the duty of the rector 
to retain such a power over tlic chancel as to cnabh' 
him to see that it is applied to the purpose for which it 
was originally built? Without entering, therefore, into 
the question, whether the ordinary in. this case has a 
paramount authority, so as to render his consent ne¬ 
cessary, it seems sufficient to say that it is inconsistent, 
either with his duty or that of the rector, to alienate 
any part of the chancel in the manner done by thi.» 
grant. 


Bayley J. The general rule is, that the rector is 
entitled to the principal ptw in the chancel; but that 
the ordinary may grant pcrmis:»ion to other persons to 
have pews there. If this grant, however, were good, 
it would take the chancel entirely out of the jurisdiction 
of the ordinary. There is no instance of a right like 
this being hi the rector or his alienee. This is a feoff¬ 
ment to the party and his heirs; and it is not necessary 
that they should be resident in the parish. Now if a 
part of the chancel may be granted away in this man¬ 
ner, there is no reason why the whole may not; and 
and thus the chancel might be filled with seats which 
might descend to strangers, and so the parishioners 

might 
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might be wholly excluded. This would be a great in- 
Gonvcmience. The policy of the law plainly is, that the 
whdle right shall be kept entire in the rector. 1 am 
therefore of opinion that the plaintiff cannot maintain 
this action. 

Abbott J. 1 am of opinion that this grant is void r 
it is made to the party and his heirs, and if good as 
to one part of the chancel, would be good as to the 
whole; and this inconvenience w'ould then follow, that 
persons not inhabitants might, to the exclusion of the 
parishioners, have the sole right of seat and sepulture 
there. It is laid down, that the ordinary cannot grant 
a seat in the body of the church to a man and his heirs, 
without annexing it to some particular messuage: and 
the same argument ab inconvenienti applies to the case 
of a seat in the chancel. Without, therefore, entering 
into the question, whether the rector or the ordinary 
has in this case the paramount right, I am of opinion, 
that the rector cannot make a grant like this, incon- 
'iistent witii the right of the parish; nor can he deprive 
lucceediiig rectors of the power of disposing of the 
rights of seat and sepulture to future inhabitants of 
the parish ; for the right of the rector must in this 
respect be subject to the same restrictions as that of 
ihe ordinary. 

Holroyd J. It seems to me that no part of the 
chancel can be separated from the rectory. The rector 
has the freehold in the chancel in the same manner as 
he has in the church and the church-yard. Previously 
to the act for the dissolution of the monasteries, he 
could not have alienated any part of these without the 
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consent of the ordinal^. In that act (a) there w a ciaitse 
introduced, saving ** to all and every person and per¬ 
sons, bodies politick, &c., other than the abbots, &C., 
all such right, title, claim, and interest, &c. which they 
had before that art passed.” Tin's saving leaves the 
right as it existed before; and the chancel, therefore, 
is still inalieiKiblc by the rector. It would be produc¬ 
tive of great inconvenience, and inconsistent with the 
nature of such property, if we were to hold that a grant 
of tliis sort could be valid in law*. 

Judgment for Defendant, (/y) 


(0) 31 //en. 8. e. 13.1.4. 

(!' Sl<. jV/.vnuvj V. ifr/Vf<r, i Pbillimon'i 316. 


IkcivWiTii, Clerk, against Harding. 


Aci'.-£3W U'! 
ihc chart. - 
wardens of z, 
parish to set up 
monunici'.ta, 
&c. in a church, 
without citlicr 
the consent of 
the rector or 
ordinary, is 
illegal. 


"jl^ IlESPASIS, for breaking and entering a messuage 
of plaintiii; to wit, the parish church of the parish 
oiSl. Albany WoutUslrcel, in London^ whereof phiintilf 
was and is rector, situate in the ward of Ov/yVega/e 
Withitiy and in the said parish of Si. Alhatiy Jfwd-slrecit 
and breaking down and damaging the walls thereoii 
and erecting a tablet therein. Plea, ist, Not guilty, 
adly, Justification, as the servant and by the command 
of the churchwardens of the said parish, under an 
alleged immemorial custom within the said parish for 
the churchwardens thereof to erect Uiblets, &c. to the 
memory of deceased persons buried in the said church, 
at their pleasure, the leave of the ordinary for that pur¬ 
pose having been first obtained: with an averment, that 
the churchwardens aforesaid, before the time when, 8tc. 
procured the liberty and consent of the ordinary to erect 

the 
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the tablet in quesUon in the said church; which aver* 
ment was traversed in the replication to that plea, and 
issue was taken and joined thereon. The 3d plea. Like 
justification, under an immemorial custom staled as 
follows: — ** That within the said parish of St Alhar;.. 
IVood-Urceti in which, &c. there now is, and ai the tiirie 
when, &c. was and from time whereof the incn.orv of 
man is nut to the contrary hallt been, a certain ancient 
and laudable custom there used and npprt>ved of, that 
is to say, that the churchwardens for the said parish, for 
the time being, from time whereof tJic nu’inory of man 
is not to the contrary, have liad, aiui have been used 
accustomed to have, an<l of right ought to have liad, 
and still of right ought to have, full and free rii'ht and 
authority to enter into and upon the said iri-.‘>suage in 
which, 8cc. in the said declaration menti »ue<l, .r.ul there 
to erect, place, fix, and set up inoiiuineiits, tablets, 
tomb-stones, and grave-stone.-, to the iiieumry of de¬ 
ceased persons buried in the said last-inentioned mes¬ 
suage, in w’hicli, &c. every year, at all times of tise year, 
at the free will and pleasure of such churchwarilens.” 
'Fhe replication traversed this custom; on which tra¬ 
verse issue was taken and joined. This cause came on 
to be tried before the Right Hon. Lord FAlcnhorough, 
at the sittings held at Guildhully Lotidon, when a 
verdict was found for the plaintiff, damages 15., 
costs 40S. subject to the opinion of the Court on the 
following case: — 

The above-mentioned parish church of St. Albattf 
Wood-streety and the parish of St. Olave^ Silver-street, 
were united in one parish, and the church theretofore 
belonging to the said parish of St. Alban, Wood-street, 
became the parish church of the said united parishes by 

stat. 
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stat 22 Car. 2. c, it. s. 63. Ttie plaintiff being rector 
of these united parishes, the defendant, without the 
consult and against the will and remonstrance of the 
plaintifi^ erected the tablet in question against the north 
wall of the said parish church, under the directions of 
the churchwardens of those parishes, they being pre¬ 
sent, and insisting ujmn their right to put it up there. 
The tablet was put up in the botly of the church (not 
in the chancel), to the memory of an inhabitant of the 
said parish of Sf. Alhan^ Wood-street^ who died in that 
parish, and was buried in the body of the said church. 
It projected only about an inch and a half from the wall, 
was no obstruction or inconvenience, was neat, and ra¬ 
ther ornamental, and contained not any thing in its 
inscription that was offensive or improper. It was so 
put up, however, 'ssitkout atty licence /taring been obtained 
Jrom the ordinary. The ancient custom of the parish 
of St. Aibatiy Wood-street aforesaid, always previous and 
up to the time of the aforesaid union, and the usage 
that has prevailed ever since in these united parishes 
upon the proof appears to be as follows. The parish¬ 
ioners have always been at the expence of the repairs of 
the chancel, as well as the body of the church. There 
is a vault under the altar, and under part of the chancel, 
wherein the rector has had and exercised the sole right 
of permitting persons to be buried, and has received to 
his own use all sums of money that have been paid for 
such permission and burial there, without any sum of 
money being received for the same by the churchwar¬ 
dens, and without their interference in ony respect. 
The orders for burying, either in the rest of the chancel 
or in the body of the church, have always been given 
by the churchwardens, and the money paid for break¬ 
ing 
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ing the ground either on such burials, or on burials in 
the church-yard, has aWays been paid to the church¬ 
wardens, to the use of the parishioners. The applications 
for vaults, and for permission to put up monuments, 
tablets, tomb-stones, and grave-stones, either in the 
church, chancel, or church-yard, have uniformly been 
made to the churchwardens, and the sums of monev 
paid for the same have constantly been received by or 
on behalf of tlie churchwardens, for the use of the pa¬ 
rishioners; and in some instances as large a sum as 30/. 
has been required and received by them for granting 
such a permission in the church. There W'as no evi¬ 
dence of any application to or interference by the rector 
on any such occasion. For the last twenty years and 
more, the fees })aid on these occasions have been with 
respect to the burials of parishioners in the church¬ 
yard— 2s. for breaking the ground; 4s. for the bell; 
is. 6 d, the rector’s fee for the funeral service; is. 6 d. the 
clerk’s fee, and is. ^d. the sexton’s: and in the church, 
30s. for the ground, 7s. for the bell, los. for the rector 
for the funeral service, 5s. for the clerk, and 3s. 4d. for 
the sexton. — For the funerals for non-parishioners, 
either in the church or diurch-yard, the foes taken 
were double. The foes were received by the clerk, and 
those paid for the ground and bell were received for 
and regularly accounted by him to the churchwardens. 
These have not (as to their amount) immcmorially been 
fixed invariable foes; for, by an order in writing, made 
at a general vestry, held the 2oth Ap'il 1693, for the pa¬ 
rish of St. Albarif Wood-street^ Ijondon^ and signed by the 
curate, the two churchwardens, and four overseers of 
the poor, and twenty-nine other parishioners, the duties 

for 
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loi burials were ordered* ordained* and set* and to be 
paid as hereinafter mentioned* viz. 

For a parishioner* his wife, child* or servant— 

For the ground or pitt in the church* or any j£. s. d. 

part thereof* to the use of the parish - i lo o 
For a burial in the parisii vault* to the use of 
the parish - - - - i i o o 

For the bell* to the use of the parish -040 

To the minister* for his attendance - -050 

To the clerk* for his attendance - >020 

To the sexton, for digging the grave and at¬ 
tendance - - - - o I 10 

That lodgers, inmates* and strangers shall pay double 
duties. 


For die burial of a parishioner* his wife* or any of his 
children or servants in the cliurcli-vard, viz. 

For the ground - - - -020 

For the bell, for the use of the parish -040 

To the minister* fur his attendance - -026 

To die clerk, for his attendance - -010 

To the sexton* for digging the grave and at¬ 
tendance - - - -0x2 

For the burials of inmates or strangers in the 
church-yard, the sums ordered to be paid were higher, 
and the sum for the ground (which was lo^.) was 
expressly stated to lie for the use of the parish. But 
by the answer in writing of the parson and church¬ 
wardens of the parish of St. Alban, Woud-street, to the 
particulars enjoined by a warrant from the Lord 
Bishop of Zjondon, and other the Lorda and Judges of 
the High Court of Star Chamber, in the year of our 
Lord 1635, they stated that the fees and duties which 

they 
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they received for ecclesiastical rightSi they found in an 1818 . 

ancient table of fees^ which (as their ancients affirmed) had i n 

huna; up in their church ever since the3' could remember; agausf 

Hakoikm* 

the true copy whereof^ they in that answer stated, that 
they exhibited to the commissioners for the fees, five 
years since, whereof they also exhibited a true copy. 

And in that copy the fees then received, and the 
particulars respecting the same, are described as follows: 

“ The pytts in the church— 

** Item for a pytt in the body of the church, s. d. 

“ For a parishioner - - - -68 

** And for a stranger - - - - 8 © 

** Item, For a pytt in every of the chapels, 

“ For a parishioner - - - -too 

** And for a stranger - - - - -138 

** The profits of which pytts, as well in the body of 
the church, shall be to the use of the church, except 
“ that the churchwardens shall give for every pytt 
** making, to the sexton Sd., and to the clerk, for his 
“ pains in overseeing the making thereof^ i2d. For 
** which 8d. the sexton shall not only be charged with 
“ the making of every such pj'tt, but shall also see 
“ every such pytt covered with earth, except it be a 
** tomb or other mason’s work; then the church- 
“ wardens, at the church’s c harges shall do the costs 
** thereof. — Duties for burials: — The parson’s duty 
** is in the church, 1 2d. ; iit the church-yard, 2 S. : 

** the clerk’s duty is i 6 d. : the sexton’s duty is I2d.” 

In the account of the churchwardens of that jtarisb, 
of all receipts and payments made by them to the use of 
that parish from the feast of luin/er 1612, until the feast 
of Easter 1613, they arc described us sums received by 
them for pitts, knells, and peals at burials. And in a like 

1 2 account 
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account from Easter 1636 to Easter i637> they are 
described as received for burials^ pitts, and knells. 
The parish (it was admitted) have paid 30$. a year 
for 100 years to the rector for the time being, for a 
small piece of ground in the church-yard adjoining 
to the rector’s vault in the chancel, and have receivi'd the 
fees for burials there. No evidence was given us to any 
licences being given by the ordinary, or us to any ol>- 
jections or obstructions having been heretofore made 
to the putting up of any nionuineiits, tablets, tomb¬ 
stones, or grave-stones, or to tiny inscriptions tiicreon, 
ibr want of such licence; but application was made by 
the churchwardens of the above united parishes, to the 
Bishop of Ijundon^ for a faculty to remove the vestry- 
room on repairing the church ; when leave was given, 
on producing a certificate of the consent of the rector on 
.jth June 1812, to erect it in the north east corner ol 
the church. The application was first inailc without the 
rector’s consent, when the court rei'uscd to grant it for 
want of Ills coiisimt; upon which the churchwardens 
obtained his consent, attd then the iuculty was granteti. 
Evidence hath been received on both sides as to tl»e 
usages in these respects tliat have prevuileil in the 
different parishes of the city of London^ for the purpose 
of ascertaining if there was any uniform cu:^om or 
usage throughout iMiidon or not, in order that the re¬ 
sult of that proof might be stated for the consideration 
of the Court, in case it should turn out to be such as 
the Court shall think can legally be taken into their 
consideration in this case. The result is, that there is 
no such uniform custom or usage, except that in all 
the parishes of which evidence hath been given of the 
custom for the repair of the {larish churches, the cus- 

*5 tont 
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tom is that the parishioners repair the chancel as well ISlij. 

as the body of the church; and except too, that the _ 

^ Bcckwith 

custom appears to be in like manner uniform, without 
any proof to the contrary, in this, that the fees for ^^d***®- 

breaking the ground for burial in the body of the 
church and in the church-yard are paid to the church¬ 
wardens : but in the rest of the above respects the cus- 
toDis vary. In some of the parishes the custom agrees 
entirely with that of Si. Albany Wood-street^ in all the 
the above respects. In others it varies only in this, that 
the parson’s right is not confined to a particular vault, 
but extends throughout the chancel, and also extends 
to his permittkig the putting up the monuments, tablcti^ 

<kc. and their inscriptions, in the chancel, in exclusion of 
the churchwardens. In others, though the churchwiur- 
deiis have the ordering and the emoluments of the 
<;round for burial in the church and in the church- 
yard, yet not so as to putting up the monuments, &c. 
or inscriptions, which right belongs to and is exercised 
by the parson. And in utlicrs, the ordering and emo¬ 
luments of putting up the monuments, &c. and inscrip¬ 
tions in the church and church-yard, arc enjoyed both 
by the parson and the churchwardens, each of those 
parties receiving lees according to their respective 
agreements with the parties. 

Marnjatti for the plaintiff. The freehold of the 
church is generally in the rector, and there is notliing 
in this case to shew that the freehold is divested from 
him. The circumstance of the parishioners repairing 
the chancel will not have that operation; for thougli 
they always repair the church, yet the freehold of it 
still remains in the parson. Tire very form of induc¬ 
tion 
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tion shews the interest the parson takes in the cliurch, 
for he is inducted into the real, actual and corporal 
possession of the church, with the rights, profits and 
appurtenances thereto belonging. An induction is con¬ 
sidered as equivalent to livery of seisin; then if the par¬ 
son has had the freehold conveyed to him by livery of sei¬ 
sin, what pretence is there for saying that any other per¬ 
son can enter upon his freehold? This therefore puts 
an end to the defence on the general issue. As to the 
second plea, that is expressly negatived by the fact 
found in the case, that there was no consent given here 
by the ordinary. And as to the custom set out in the 
third plea, for the churchwardens to set up monuments 
of any description for any puri>ose whatever, that clearly 
cannot be supported; for by the common law of the 
land, the setting up of ornaments or monuments in the 
church must be done with the consent of the ordinary. 
Palmer v. The Bishop of ' Exeter (n). Cart v. Marsh 
Btdvoer, clerk, v. Hayes, (c) The custom set out in that 
plea, being against the common law, is therefore bad. 

BoUandi contra. It must be admitted, that by the 
general rule of law, the freehold of the church is in the 
parson; but in this case the question is, whether by the 
particular custom set out, the Court will not consider 
either that he has only a qualified freehold, or that the 
freehold is not in him at all, but in the churchwardens. 
For the clergyman here exercises no acts of ownership 
with respect to the church; and the churchwardens, on 
the contrary, exercise many: and besides, the expence 
of repairing both the church and the chancel, cemtrary 

(«) S;*. [b) lbid.\z%o. (:> 

to 
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to the usual course, fulls upon the parishioners. A 
rent is indeed paid to the parson for a small portion of 
the church-yard, but that circumstance shews plainly 
that the rest of it is in the parishioners. Then, if so, 
he cannot maintain the present action. As to the cus¬ 
tom stated in the second pica, that is negatived by the 
case, and must be laid out of the question. But in the 
third plea, there is a custom alleged that the church-' 
wardens may enter to erect, place, set, and fix up mo¬ 
numents, tablets, Ac. When they are so fixed up, the 
ordinary may undoubtedly take them down if he dis¬ 
approves of them; but, subject to tliat restriction, the 
right is by special custom in the churchwardens to place 
them there. And the question here is between the 
churchwardens and the parson only. If this, there¬ 
fore, be a valid custom, the defendant is entitled to 
judgment. 

Lord Ellenborougu C. J. There is nothing in 
this case to take the freehold out of the rector,. who is 
the plaintiiOr. He has the full and entire possession of 
it by his induction; and the facts stated in the case are 
not sufficient to divest him of it. Then there is a cus¬ 
tom claimed fur the churchwardens to fix in the church 
any monument, tablet, or inscriptioii, however impro¬ 
per, without any ecclesiastical control whatever. Now 
assuming that a custom for the churchwardens to set up 
monuments in the church without the leave of the par¬ 
son might be good, it is at any rate too large a pro¬ 
position to contend for, that without either the consent 
of the rector or that of their common ecclesiastical su¬ 
perior they may put up any thing, however unseemly. 
That would iti efiect be entirely to secularize the church. 
Voi. I. Mm If 
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Bayley J. The freeliold of the church clearly in 
the rector, and not in the churchwardens; and the 
custom claimed is against the general rule of law, 
which requires the consent of the ordinary, and is 
therefore bad. . 

Abbott and Holroyo Js. concurred. 

Judgment for Plaintiff. 


If the Qostom claimed was for the churchwardens to set 
up monuments with the leave of the ordinary, the case 
might perh^s have been different. I am therefore of 
opinion that the custom claimed in the third plea is too 
large, and cannot be supported. 


Vutsi^, 
April aiit. 


Doe, on Demise of .Tames Wood, against James 

Wood. 


A testator de¬ 
vised a par¬ 
ticular estate 
hy name to 
7 *. W'.liii h'.ir 
at law, and 
then devised 
to H. If. all 
the residue of 
his lauds, to be 
kept in the name 
and famlj of 
the Vf.'s as long 
as can be: Held, 
that H. m 
took an estate 
of inheritance. 


PJECTMENT brought to recover lands situate in 
the parish of Ificld in the county of Sussex. Plea, 
General issue. The cause came on to lie tried at the 


Spring assizes at Horsham^ 1817, when a verdict was 
found for the plaintiff subject to the opinion of the 
Court, upon the following case ; with liberty to either 
party to convert the same into a special verdict. 

The Rev. John JVoodf of Itatspcr in the fx>unty of 


Sussex, being seised in fee of the premises in question, 
by his will dated July 2otli 1790, duly executed and 
attested so as to pass re^ estates, after, giving directions 
as to his funeral, devised as follows. I give and 
devise to James Wood, Esq. of Hickstead Place, in the 
parish of Tmnehaxa, my farm called Ockley in the 


parish 
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parish of Keymej't with the great tithes and manor 
thereunto belonging. I give and devise to Henry 
Wood, of Hetifield parish, yeoman, all the rest of my 
farms, laiuls, tenements, and buildings, and the per¬ 
petual advowson of Ettsper rectory, to be kept in the 
family and name (f the Woods as long as can he,** 
I give and bequeath to iny housekeeper Mary Stone 
for a legacy, the sum of 500/. at my decease, in coiae 
she lives with me, and is kind to me, and careful of me 
until my death, which 500/. lies in the hands of 
Thomas Wonhanij of Newdigaie parish, on a mortgage. 
1 likewise give her six silver tea spoons, and a pair of 
silver tea tongs marked J. W.t and two large silv» 
table spoons. And my will is, that my housekeeper 
Mary Stone should have the choice of a bed, two pair 
of sheets, three blankets, and all the furniture belong¬ 
ing to a bed, and all other household goods and furni¬ 
ture sufficient for a single person; and if 1 have any 
dog living with me at niy decease, my will is, tliat my 
housekeeper Mary Stone shall keep the said dog as long 
as he will live, and my two executors to pay her the 
sum of 3/. every year for keeping the said dog; but 
if my housekeeper MarySione has any thing to do 
with James Chapman^ of Ettsper parish, my will and 
desire is, that he or she shall return all that he or she 
has received according to the direction of this my 
said will, into the hands of Henry Wood of Hetifield 
parish, or his heirs; for I esteem Janies Chapman to 
be a man of a very bad principle.” 

And after bequeathing some pecuniary^ legacies, 
testator proceeds as follows, I give and bequeath 
into the hands of my two executors hereafter named, 
in trust 200I. to purchase a piece of ground to make 

Mm2 a waggon 
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B waggon road and high road, for the use of the glebe 
land in Ruspvr parish, and to be bought as soon as it 
can conveniently, and to settle the said ground to the 
glebe land in Busjtcr parish, to make a road for 
waggons, carts, and all other traffick for ever. And 
until the said ground be purchased, the interest of the 
money, that is, of the 200/. is to be paid to the resident 
minister of Rusper parish.” 'Flic testator then be¬ 
queathed other part of his personal estate, and ap¬ 
pointed John Burn/ and JVilliam Garret his two 
executors. The testator then proceeds as follows. 

And after these two executors have seen all these 
legacies are paid and made over to the proper owners, 
and settled accordins to the direction of this mv said 
will, and the 2cc/. for to buy a road taken out of any 
of the personal estate; allcr all these things arc settled, 
and all just debts, funeral cxpcnces, and all otherr dues 
whatever are paid by my executors out of any of the 
personal estate not mentioned, then and not before 
these things are settled, the remnitidcr of the personal 
estate to be given into the hands of Henrp Wood, of 
Menfield parish, as his pi-nperty, and desire he w'onld 
keep the silver plate in memory of the family.” 

The said James Wood, of Idickstead Place, w'as first 
cousin to the said Rev. John Wood, being the eldest 
son of the Rev. John Wood's father’s elder brother; and 
the said Henry Wood, the devisee of the premises in 
question, was James Wood's younger brotlier. Upon 
the death of the Rev. John Wood, the said Henry Wood, 
as devisee, entered and took possession of the premises 
in question, and levied a fine thereof of Michaelmas 
term, the 32d year of the king, and in the Hilary 
term following suffered a recoveiy thereof with treble 

voucher. 
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voucher, wherein hiiiiseif wan first vouchee, and hia 
son, the present defendant, the second vouchee, and 
died on the 7th day of February^ 1816. James Wood 
the lessor of the plaintifij is eldest son and heir at law 
of the said James Wood of Uickslead Places and is also 
heir at law of the testator the Rev. John Wood. The 
defendant John Wood is eldest son, and heir at law 
the said Henry Wood. 

The question for the opinion of the Court is, 
whether the lessor of the plaintiff is entitled to recover: 
if the Court shall be of that opinion, the verdict 
is to stand; if not, a verdict is to be entered for the 
defendant. 


1818. 

Dor 

Wood. 


Hoyley, for the plaintiff contended, that Henry 
Wood took only an estate for life, and that upon his 
death the estate vested in James Wood the heir at law 
of the testator. The general rule is, that there must 
be either express words, or some necessary implication 
arising out of the words used in the will, to disinherit 
the heir at law. In this case there arc no express 
words. The question therefore is, are there words 
from which such necessary implication arises? The 
intention expressed by the testator is, that' the estate 
should continue in Iris name and family. But that is 
not sufficient of itself to raise the necessary implication 
required by law, because by the heir at law taking the 
estate, that purpose will be effected equally as well as 
by Henry Wood having an estate of inheritance; and 
besides the words “ name and family of the Woods'* 
apply more emphatically to the elder branch. Then 
does the circumstance of the testator having left his 
heir at law another estate alter the case ? In Right v. 

Mm3 Side~ 
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Sidebotham{a), the testator had given a l^cy to hia 
heir at law, and yet it \tns liekh that would not prevent 
his taking; ami Denn v. Gaskin [b) is to the same effect. 
And the case in Douglas ie a very strong on^ for 
certainly there it was clear to an ordinary apprehension 
that the testator meant to disinherit tiie heir at law. 

•Where there is any uncertainty^ it is better that the 
heir at law should take, tor his title depends on the 
rule's of descent, which are certain. If so, it becomes 
unnecessary to advert to the other circumstances in 
the will. It may be observed, however, that the 
testator leaves the residue of his personal property to 
Henry WihmI. Ills intention might therefore be, that the 
whole of his real property, after the estate tor life was 
at an end, should be united in the elder branch of his 
fomily, and the })eisunal property in the younger 
branch. The lessor of the plaintiff is therefore entitled 
to the judgment. 


Sugden^ contr^ was stopped by the Court. 

Lord Eulenborough C. J. The sense of the will 
beams so clearly u}M>n us, that it is unnecessary to hear 
the other side. After devising to the heir at law', his 
farm called Ockley^ in the parish of Keynu r, with the 
great tithes and manor thereunto belonging, the testator 
g^ves to Henry Wood ** all the rest of his farms, lands, 
tenements, and buildings, and the perpetual advowson 
cSBmper rectory, to be kept in the fandly and name of 
the Woods as long as can be.” Now tb enable Henry 
Wood to keep the estate in the family and name of the 

(s) Diuigi. 759. (i) Covif. 657. 


Woods 
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Woods as long as can be, he must take more than an 
estate for life. It is not material for the Court now to 
consider by what means H, Wood, whether by limiting 
the estate after him in strict settlement, or in some other 
way, was to cficctunte the intention of the testator, since 
at all events it was clearly the object of the latter to 
give such an estate as would enable his devisee to carry 
that intention by some means into effect. There is no 
question about the rule as to disinheriting of the 
heir at law ; for here the estate is Icfl expressly to an¬ 
other person, who, in order to fulfil the plain intention 
of the testator, must be adjudged to have taken an 
estate of inheritance. 


52 S 
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Bayley J. I am of the same opinion. In order to 
carry into effect the purpose of the testator, we must 
give to the devisee such an estate as may enable him to 
keep the property in the family and name of the Woods 
as long as can be. The funner part of the devise ** of 
all his farms, lands, tenements, and buildings,” would 
not give more than an estate fur life. Nor would the 
words “ perpetual advowson” carry it any farther; for 
the word perpetual applies only to the description of the 
property, and not to the quantum of interest which the 
devisee takes in it. But the words to be kept in the 
name and family of the Woods as long as can bc^” are 
words clearly shewing the intention of the testator to 
give his devisee more than an estate for life. In order 
to fulfil the testator’s intention, H. Wood must either 
limit the estate in strict settlement, or must in some 
other way take care that it should continue in the family 
and name of the Woods. But if you give him only an 
estate for life, he has no means to do this. To give 

M m 4 effect 



524 


CASES IN EASTER TERM 

1818. eflfect therefore to the testator’s intention^ Henrif WtXHi 
-- must take an estate of inheritan<». 

Doe 

ogiiitl 

■u OOD. Abbott J. The testator, by the words “ to be kept 

in the name and faniiJy of the Woods as long as can be,” 
must mean to be so kept by Henry Wood: he must 
therefore have intended that Henry Wood should hove 
the power of limiting the estate in order to carry that 
purpose into effect: that cannot be, unless Henry Wood 
takes more than a liie estate. 

Holroyd J. I am also of opinion that Henry Wood 
took an estate of inheritance by this devise. The 
lands, &c. were given to him by this will for his enjoy¬ 
ment, and for the further purpose of being kept in the 
name and family of the Woods as long us can be. 
Kow as that was to be done by means of the devise, 
Henry Wood must have taken more than an estate 
for life. 

Judgment for defendant. 


lytdtttsday, 
April aad. 


The King against Gordon. 




Where a pa¬ 
rish contained 
within itself a 
liorough not 
co-t'Xtcnsive 
with it, and 
the mayor of 
tlte borough, 
nn a return to 
a mandamus 
tor allowing a 
poor rate made 


MANDAMUS had issued, on the application of 
the churchwardens and overseers of the parish of 
Wotton Bassetf in the county of Wilts» commanding 
Alexander Gordon^ mayor of the borough of Wotton 
Basset, and also a justice of the peace within the bo¬ 
rough, to allow, confirm, and sign a rate, or assessment 
made by the churchwardens and overseers of the parish 


by the chuich- 

wardens and overreers of the wliole paiiiii, stated a aistom which had existed since the 


>(3£//z. a. of appointing separate churchwardens and overseers, and of making separate 
r.ites lor the borough and for those parts of the parish wliich lay without the horongh ; it 
was holdcn that such custom was invalid, and the return was quashed accordingly. 


for 
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for the relief of the poor of the parish, (the borough 
lying within and being part and parcel of the parish,) 
and which rate had been allowed by two justices of the 
peace for the county, as to so much as respected that 
part of the parish which lies without the borough, and 
which had been tendered to the defendant, as such 
mayor and justice, to be by him, confirmed, allowed, 
and signed, as far as related to luc borough, and which 
he had refused to do. To-which mandamus the fol¬ 
lowing return was made: That the borough of Watton 
Bassft is an ancient borough, consisting of a mayor, 
two aldermen, and twelve capital burgesses, and that 
the mayor and two aldermen arc justices of the peace 
within the same; that the borough lies witliin and is part 
and parcel of the parish of IVoUon Basset^ and that the rest 
of the parish is not nor ever was within the borough or its 
liberties; that the whole parish of Woiton Basset lies 
within the division or hundred of Kingsfjridgc : that the 
mayor and aldermen of the borough ever since the 43 £//z. 
have been accustomed to appoint the overseers of that 
part of the parish lying within its libertieo to act for 
the borough, and that the justices of the county acting 
for tlie division of Kingsbridge have always appointed 
the overseers of the poor for that part of the p.ii ."a 
lying w'ithout the borough, and that these latter over¬ 
seers have always been accustomed to make separate rates 
and assessments for the relief of the poor of that part 
of the parish lying without the borough, and the over¬ 
seers for the borough to make separate rates also for 
the relief of the poor of the part of the parish lying 
within the borough. Tlic return then stated, that the 
defendant was mayor o^ and one of the justices of the 
peace for the borough, but not for the county, and that 

the 
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the rate in question was made by the churchwardens 
of the parish, and by the overseers of the poor op* 
pointed by the justices of tlie county for tliat part of 
the parish lying without the borough, and that tlie rote 
was made by them only, and for the relief of the 
whole of the poor of the parish to be levied on the 
whole of the inhabitants; and that certain persons 
therein mentioned were, before the making of the rate 
in question, overseers of the p<H)r of the borough, and 
as such had tendered to the defendant, a rate duly 
made by them, as such overseers, ibr the relief of the 
poor of that part of the parish lying within the bo> 
rough; that he had allowed and civitiriued that rate, 
which was published and collected from that part of 
the parish lying within the borough, and applied to¬ 
wards the relief of the poor there. Ami that for these 
reasons he hud not allowed and confirmed the rate in 
question. 


Casberdy who objected to this return, was stopped 
by the Court, who called on 


Richardson (ja) to support it. He contended that the 
return was good, inasmuch as the churchwardens and 
overseers of the borough were justified in making a 
separate rate for that part of the parish lying within 
the borough. By the stat. 43 Fdiz. c, 2. s. 1., the over¬ 
seers and churchwardens of the parish arc to make the 
rates upon the parish; and the case where a town 
corporate is co-exteiisive with the parish is provided for 
by the 8th section. The present' case is expressly 
within the 9th section, which enacts, ** that if the parish 


(a) At the dose of Jlicbardseu'i, argument, Mernoether, who was 
with him, rose to address the Court; but Lord ElltHborougb said that 
it was the practice to hear one counsel only on a return to a mandamus. 
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lie partly within the liberties of any town corporate and 
partly without, that then, as well the justices of peace 
for every county, as also the head officers of such city, 
town, or place corporate shall deal and iiitcrmeddie 
only in so much of the said parish as lieth within their 
liberties, and not any further; and every of them re^- 
spectivciy within their several limits, wards, and juris¬ 
dictions, to execute the ordinances before mentioned 
concerning the nomination of overseers, the consent to 
binding apprentices, the giving warrant to levy tax¬ 
ations unpaid, the taking account of churchwardens and 
overseers, and the committing to prison such as refuse 
to account, or deny to pay the arrearages due upon 
their accounts.” The magistrates, therefore, are to act 
ill virtue of the provisions of this section in their respec¬ 
tive jurisdictions only. The magistrates of the county, 
therefore, could not appoint overseers fur the borough ; 
and it follows, that those overseers cannot make a rate 
upon the inhabitants of the borough. The rate then is 
not valid, and the Court will not, therehire, grant a 
mandamus to allow it. The return states, that this has 
been the usage ever since the statute of Eliz.; and it is 
important that the rights and privileges of the borough 
should be preserveil. In H. v. HoUister, reported by 
the name of R. v. FoU^ (a), the Court allowed a return 
exactly similar to the present. 


1818 . 

The Kino 
agahfg 

Cos DON. 


Lord Eulenborough C. J. The pth section of the 
43d of Elizabeth specifics and enumerates many acts 
that may be done separately, where a parish is partly 
within a town corporate and partly without; but it 


(«} X Bm. 78. 


does 
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tVedncsdix, 
April £3d. 

An intervening 
Sititduy is nut to 
be reckoned as 
one of the four 
days dnring 
which a ca. sa. 
roust lie ill 
the sheiifTs’ 
ofEce to charge 
the bail. 


docs not mention the act of making rates. Now 
this of itself affords a very strung presumption that 
the legislature contemplated the making of one 
entire rate for the parish; and besides, that sttrtiou, 
after directing in what way the churchwardens and 
overseers are to be appointed, enacts expressly that they 
shall without dividing themselves execute their office in 
all places within the said parish. That shews ilistinctly 
that one rate only for the whole parish must be made, 
and prohibits the making of separate rates by the sepa¬ 
rate bodies of cliurchwardens and overseers as has l>een, 
according to the custom stated in this return, done 
witliin this borough. Xotwitiistanding, thereliire, the 
case cited, I think that this return to the mandamus is 
bad, and that it must be quashed. 

Return quashed. 


IIowAiiD a^ahisi S.mitii. 

ARRYAT om a former day in this term obtained 
a rule nisi for setting asiilc the proceedings against 
the bail for irregularity, ith costs, on the ground that 
the ca. sa. had not lain in the office four <.*ntire days 
exclusive of the day on wliicli it was lodged, and 
the return da}*. Tlie ca. sa. was’lodged in the office 
on Wednesday 2.1st tianuaryt returnable on the folloiv- 
ing Monday, The cjuestion was, wlicthcr Sunday^ 
being an intervening day, could be reckoned as one 
of the days. 


Comyn now shewed cause. There is no decided 
case expressly upon this point; and it must therefore 

be 
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be determined by analogy to other cases. Bail have 
eight entire days to render their principal, yet this 
Court in Cremell v. Green (a), decided that an inter¬ 
vening Sunday is to be reckoned as one of the dght: 
and he cited Forty v, Hermer {b), and Anotymam (c), 
and Cock v. Brock/mrst. (d) 

Lord Ellenborough C. J. The object of the rule 
is, that the bail should have four days allowed them to 
search the office, lliat they may know whether it be 
necessary to render their principal or not. That being 
so, and Sunday not being a day on which any search 
can be made, the bail would, if Sunday were reckoned 
as one of the days, only have three entire days during 
which they couhl Fcarch the office. I am therefore of 
opinion, that the ca. sn. should have lain in the office 
four entire days exclusive of the Sunday; and conse¬ 
quently that the proceetlings arc irregular. 

Bayi.ev J. The cii. sa. must lie in the office four 
entire days exclusive of the d.ay on which it is lodged 
and the return day. The four days are allowed to the 
bail that they may search the book to which they 
always have access; a day therefore on which they 
cannot have access to that book, will not answer the 
object of the rule, and therefore cannot reckon as one 
of the four days. In the other cose something may be 
done on the Sunday; tor though they cannot render 
the principal on that day, still they may take him : but 
here nothing can be done. 1 am therefore of opinion, 
that the procecediiigs are irregular. 

(n) 14 £.«/, s^^• (i) 4 T". X. iS.;. 

( i 2 s.i;k. r./,;. 588. 
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1818 * ABBOTf J. The object for whidi the four dajrs are 
Howabs eUowed is, that parties may have an oppor^ity of 
<7^ searching. The days therefore must be such on which 
seardi may be made; Sunday is not such a day, and 
therefore is not a day within the meaning of the rule. 

Holboyd J. concurred. 

Rule absolute. 


Friday, 
April 14th. 


Doe, on Demise of Pratt and Others, against 
Timins and Another. 


Device to the 
heir at law in 
fee, with an 
executory de¬ 
vise over in 
cate he does 
not attain 
at years of 
age; held that 
this doet not 
alter the qua¬ 
lity of the 
estate, which 
he would 
otherwise 
have taken 
as heir; and 
that he there¬ 
fore takes by 
descent, and 
not by par- 
chase. 


"p^JECTMENT for the recovery of premises, formerly 
copyhold, holdcn of tlie manor of Aldenkam in the 
county of Mertjbrd^ consisting of three cottages and 
outbuildings, and thirty-one acres of meadow or pasture 
land, situate in the parish of Aldenkam in the said 
county, now in the occupation of the defendant John 
Fane 7 'tmins, Eisq.; and also for the recovery of a 
freehold dwelling-house, situate in Watford in the said 
county, now in the ocaipation of the other defendant 
Joseph Edmonds. The declaration consisted of twelve 
counts, with different demises, which it is unnecessaiy to 
particularize. The defendants, John Fane Timins, Esq. 
and Joseph Edmonds, severally appeared, and pleaded 
not guilty ; and also severally entered into the common 
consent rules to confess lease, entry, and ouster. The 
The cause came on to be tried before the Right Ho¬ 
nourable Edvoard Lord EUenborough, at the last Heif- 
fordshire assizes, when a verdict was fimnd for tlie 
plaintiff, with damages il., costs 40s., subject to the 
opinion of the Court on the following case: 

Ilf 


That 
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Tliat at a court holden for the manor of Aldenham, 
on the 7th day April 1774, Thomas Berraw was admitted 
tenant to the copyhold part of the premises, to hold to 
him, his heirs and assigns for ever, subject to the pay¬ 
ment of an annuity of 8/. a-year to Jane Finch for her 
life, of the lords and lady of the said manor, by the rod, 
at the will of tlie lords and lady, according to the custom 
of the said manor, by the rent of 6s. Sd. fealty, suit of 
court, &c.; and immediately after such admission the 
said Thmnas Berrrrao surrendered the said premia to 
the use of his will. That said Thomas Berrow being 
thus seised of the copyhold part of the premises, and 
being also seised in fee of the freehold house in Waf/brd, 
made and publislicd his last will and testament in writ¬ 
ing, bearing date the 29th day of Jidp 1781, and duly 
attested, in which he disposes of the same as follows: 
“ I give and bequeath to my son-in-law William JoneSt 
** lol. Item, I likewise give to my said son-in-law 
** William JoneSf in trust, or his assigns, my freehold 
house, situate near the market-house at IVatford, 
** HertSt in the High-streety and now in the occupation 
“ of Job Jones; likewise my copyhold estate at Ilps-Hilly 
in the parish of Ardnamy HertSy and in the occupa- 
“ tion of Daniel Childy (a surrender tliereof to the use 
** of my will being already made, and a description 
<< being in my admittance to the said estate.) I like- 
wise give to my said son-in-law, in trust, the protluce 
“ of my book-debts, stock in trade, with the produce of 
** all my goods and chattels, plate, china, and weai'ing 
** apparel, and every thing that can be called mine, 
** whatsoever and wheresoever, with all iny cash which 
** is left after my debts and legacies are paid, with tlie 
** expences of bang admitted to the aforesaid copyhold 

*• est.ae; 
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“ estate; I say, I leave to my son-in-law William 

of Kne Jirt'/tl/ordf Mi(lil/<\«r, niealican, in trust, all 
** the above estates real anil personal, for him, or hi** 
assigns, to pay out of the said estate- tt> my aforesaid 
wife Sarah the sum of Us. weekly :i!ul every week 
** during her natural life, or the said sum, I mean the 
** amount thereof^ quarterly, as she pleases. And it 
(* the said sum is not paid within fourteen days after 
** the quarter (if demanded), it shall be lawful fur her, 
** by her attorney, to seize on the above copyhold 
** estate; and if the demand is not paid within fourteen 
** days after distress taken, then it shall be lawful for 
** her, &c. to sell the said copyhold estate, and out of 
“ the produce thereof to pay herself tlie charges of 
** distraining and selling the said estate, to buy herself 
“ an annuity for her life, returning the overplus, if any, 
“ after sale thereof, and securing an old annuitanl, one 
“ Mrs. J'inchf 8/. a-year during her life, chargeable 
** upon the said estate, to the said William ,fo!us in 
** trust. And if the said copyhold estate, as nforcsaiii, 

** should not be sufficient upon sale to, secure the pay- 
“ ment of both anniiitic.s, with charges of s;de, &c., 

“ then it shall be lawful for the remainder of the sairl 
annuities to be paid out of the freehold estate as 
above. Item, after all expellee's are paid, and liie 
** annuities properly settled, 1 would have the remain*' 
dcr of my cash to be laid out in some of the public 
** funds; and the dividends thereof, with the rents of my 
“ estates as above, I give to my aforesaid son-in-law 
William Jones, or his assigns, in trust for the sole use 
“ of my aforesaid grandson William Ben-mo Jones, till he 
** my said grandson arrives at the age of twenty-one 
years; and when he does arrive at tlic age of twenty- 

if « 


one 
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** one y6arsy then my will is that my said grandson be 
** put into possession of the above estates and money in 
** the funds, and to be his only and at his own disposal, 
“ after my wife’s annuity of 20^., and Mrs. Finch's an- 
** nuity of 8/., each ycarl}', as above observed, are justly 
“ and honestly paid, without any deduction. But if my 
** said grandson WiUiam BaToro} Jones should not arrive 
to twenty-one years, then I give the said estates and 
** interests of money as aforesaid, after annuities are sa- 
** tisfted and paid, to my sister-in-law Deborah Bemm, 
“ widow of my late brother Captain Berrawt or her as- 
signs, in trust for the use of her three children, Debo~ 
“ rafiy Fannifi and Harriott, daughters of my said bro- 
“ thcr Captain Betrofoo, in the same manner as I had 
** before given to my grandson.” 

That on the i8th November 1781, the said Thomas 
Berrom died seised of the said copyhold and freehold 
premises without revoking or altering his said will, 
hai'ing had issue an only daughter, Ann Berro’S}, who 
married William Jones, the testator’s son-in-law, men¬ 
tioned in his will, and died on the ptli August 1775, in 
the life-time of the testator, leaving an only child 
William BerroiD Jones, who w'as born on the 29th 
January 1774, and attained the age of tw;cnty-one 
years on the 29th January 1795, 
nth October following, intestate and without issue. 
That the said IVilliam Ben aoo Jones was the grandson 
and heir at law of the said Thomas Berroxe, ex parte 
materna; and that the said Deborah, Fanny, and 
Harriot Berrow, the testator’s nieces, to whom the 
estates were given in the event of his grandson’s not 
arriving at the age of tw'enty-one years, were on the 
death of the said IVilliam Berroto Jones, his cousins 
VoL. I. N 11 and 
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and co-hetrciees at law, cx parte motema, that i« to 
say, as daughters of Ed'stard JBerratCf (the brother of tht 
said Tkomas Berraw,) who died on the i6th April 1778. 
That the said Deborah Betrawy one of the lessors of the 
pleintlfl^ on the 20th December 1793, intennarried 
with Thomas Campbell, who died on the I5tfa Rbruary 
1809, and afterwards married Jehn Pratt, another of 
the lessors of the plaintiil^ on the i itli Jamuny 1816. 
That the said Fanny Bemm married Edward Janes on 
the 15th December 1792, and died the 11th Naoendter 
1813, leaving an only daughter Deborah, another lessor 
of the plaintifi^ who intermarried with William Wamet , 
another of the said lessors, on the iiUi« 7 tnie 1815. 
That the said Harriet Berrerw, another of the said 
lessors, on the 14th May 1798, intermarried with 
Christopher Dcnnet, who died the 17 th September 1803, 
and afterwards married Henry Man, another of the said 
lessors, the 28th January 1808. Th.!! on the deatli 

of said Thomas Baraw, the said William Jones was, 
at a court holdcn for the said manor of Aldenham on 
the 30th day of September 1782, admitted to the copy- 
hold part of the premises; ** to bold the same to him 
the said William Jones and his assigns, in trust for the 
several uses, intents, and purposes, and sulyect to the 
payment of the annuities and sums of money mentioned 
in the said vrill of Thomas Berraui, at the will of the 
lords and lady, according to the custom of the said 
manor.” And that the said William Jones received 
die nmts and profits of the copyhold premises, and 
also of the freehold house at Watford, until the 
of his death, which happened on the 9th day of 
1799. That said William Jones, after the death of 
said Anne Berraw, intermarried with Lydia Piper, and 

had 
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had issue of that marriage two sons, John Smith Jones, 
who died without issue on the 4th September 1799* 
and Augustin WiUiam Jones, bom the ist day of Fe- 
bruary 1784, who is still living, and one of the lessors 
of the plaindiT. That Jane Finch, one of the an¬ 
nuitants mentioned in the will of the siud Thorns 
Berram, also died in or about the year and that 

Sarah Berroao, the other annuitant, who afterwards 
married Anthony Chiselden, died on the 15 th x8od. 
That on the death of said WiUiam Berram Jones, 
Bichard Jones was Lis heir at law, ex parte pateraa, 
(that is to say) as brother of WiUiam Jones, the father 
of the said William Borrow Jones, And that after the 
death of the said William Jones, the said Bichard Jones 
was, at a court holden for the said manor of Aldenham 
on the 23d day of April 1800, admitted to the said 
copyhold premises; to hold to him, his heirs and 
assigns for ever, subject nevertheless to the several 
uses, intents, and purposes mentioned in the said will 
of said Thomas Berram, if any such did then exist, at 
the will of the lord, according to the custom of the said 
manor. That the said Bichard Jones, on the death of 
the said William Jones, took possession of the freehold 
house at Watford', and by indentures of lease and 
release, bearing date the 2d and 3d day of September 
1800, and made between the said Bichard Jones and 
Mary his wife of the first part, Anthony Chiselden 
and Sarah his wife, formerly Sarah Berram widow, of 
tlie second part, and the said Joseph Edmonds and 
WiUiam Cartwright, a trustee for and on behalf of 
said Jos^h Edmonds, of the third part, conveyed the 
smd freehold house, with the appurtenances to the 
defendant Joseph Edmonds, his heirs and assigns. And 

N n 2 that 



CASES IN EASTER TERM 


&S6 


1816. 

Do* 

tgmvt 

TiMINt. 


thftt in Tnmty tenn» i8oo» a fine sur coniuanca dc 
droit come ceo, &c. was levied thereof by the said 
Biehard Janes and his wife to the said Joseph Edmonds 
and William Cartwrighty the acknowledgment of which 
waa taken from the day of the Holy Trinity in three 
weeks, being the 29th day of Jitney in the fortieth 
year of the reign of his present Majesty. And that 
the proclamations thereupon were made as follows, 
to wit: The first proclamation was made on the 27th 
day of June, in Trinity term in the said fortieth year of 
the king. The second proclamation was made the 
28th day of Noroemhery in Michaelmas term in the 
forty-first year of the said king. The third proclama¬ 
tion was made the 5 th day Feln'uaryy in Hilaty term 
in the said forty-first year of the king. The fourth 
proclamation was made the 15th day of J/ny, in Easter 
term in the said forty-first year of the king. That the 
said Richard Jones shortly afterwards sold and sur¬ 
rendered the copyhold part of the premises to the 
Hon. George Villiers: and at a court holden for the 
said manor of Aldenhnmy on the loth day of 'So'oembtr 
1800, the said G. Vitiiers was admitted to the said 
copyhold premises, subject to the pu^'ment of Ss. 
a week, to Sarah Chisel deny late Sarah licrraxy the 
widow of the said Thomas /itvrotr, for her life; to 
hdld the same unto tlic said G. I'illiersy his heirs and 
assigns for ever, at the will of the lord, according to 
the custom of the said manor. That by indentures of 
lease and release, bearing date the 12th and 13th days 
of June 1804, and made between -George Wood/ord 
ThcUusony Esq. of the first part, Martin Fonneras, 
Risers Parkery Esq., and Peter Isaac Tkelluson, Esq., 
of the second part, and the said George VUUers of the 

1^ third 
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third part, the aud copyhold premises were enfraii<* 
chiSed by the said George Woodard. Thelhmn, That 
a writ of extent having afterwards issued on b^alf of 
his Majesty against the said George Villiers, the siud 
last mentioned premises were extended under the same 
as part of the property of the said George Villiers t 
and by two several indentures of bargain and sale^ 
bearing date respectively the 26th December 1810, and 
5th December i8ii}, and duly enrolled in his Majest^s 
Court of Exchequer, part of the saiii last mentioneti 
premises were bargained and sold, and conveyed by 
Abel Moyseyy Esq. the Deputy Remembrancer of his 
Majesty’s Court of Exchequer, to the defendant John 
Fane Timminsy Esq. That on the 30th day of May 
1817, an entry was made by Charles Holland on die 
said freehold house at Watfordy to avoid the fine 
thereof by virtue of a letter of attorney duly executed 
by the lessors of the plaintiff for that purpose. 

The question for the opinion of the Court is, whether 
William BerrowJoneSy grandson of Thomas BerrettOy took 
the estate by descent or purchase. If the Court shall 
be of opinion that said William Berrerj} Jones took the 
estate by descent, the verdict to stand for the whole or 
liDch part of the premises as the Court shall think pro> 
per; if not, a nonsuit to be entered. 
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Ncdarty for the lessors of the plaintiff The grandson 
took by descent and not by purchase. The rule is, that 
wherever the heir at law of the devisor would take the 
same estate in quality under the will as he would take 
by descent without it, he shall take by descent. This 
>6 an ancient established principle^ originally adopted 
in our law, first, for the benefit of die lord, to preserve 
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the tenure end entitle him to the fruits of it; secondly, 
for that of creditors and others having demands on the 
ancestor's estate^ and in some instances fur the advau* 
tage of the heir himself as it would toll a right of entry 
or entitle him to the bcnc6t of a warranty. It applies 
to copyhold as well as freehold lands. Smith v. Triggs (a), 
Htarst V. Morgan (b), Watkins on Descents, 175. First, 
the fee was not devised by the will at all, but descended 
to the grandson as heir at law, subject to the payment 
of certain annuities specified in the will, with an execu¬ 
tory devise over to the nieces in the event of the grand¬ 
son dying under twenty-one; or, secondly, supposing the 
trustees to take an estate under the will for the life of 
one or both annuitants, the grandson would then take 
by the will, a vested remainder in fee, with an exccutoiy' 
devise over to the nieces; and this remainder being the 
same estate in quality as he would take if there had 
been no devise to him, he would in that case take by 
means of the rule an estate by his preferable title of 
descent. If the first supposition is correct, it excludes 
any difiiculty which may otherwise arise in the case, 
and gets rid of the authority of Scott v. Scott (c), which 
will be relied upon by the other side. The will is con¬ 
fusedly and obscurely drawn, and there is an apparent 
repugnance between some of the clauses; but the great 
object of die testator as collected from his entire will 
was not only to secure payment of the annuities, but to 
provide for the due collection and management of the 
surplus rents and profits of bis real, as well as the pro¬ 
duce of his personal estate, until his grandson sbonld 
attain the age of twenty-on^ when he might pay the 


{a) I Str. 487. (h) fTsdiiu on 

(e) AfiAl. 383. X Mitn. Ref. 


annnities 
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annuitMs and manage for himself, or in the event of hia 
dying b^re twoity-one, to make the same provinon 
for his nieces: with this view he first gives an estate to 
his grandson’s father and his assigns as trustees; no 
words of inheritance are used, and any estate which he 
takes is to be raised by implication from the purposes 
for which the trust was created, as they appear on the 
face of the will. It was unnecessary that he should 
have an estate commensurate to the continuance of the 
annuities, as in order to secure them, a right of distress, 
and also of selling the copyhold lands, had been given 
to the widow in default of payment. The object of the 
trust is therefore answered by the trustees taking an in¬ 
terest in the lands until the grandson attains twenty-on^ 
or his dying previously: conformable to this construction 
the testator declares the object and duration of the de¬ 
vise in trust to be “ till my grandson arrives at the age 
of twenty-one, and when he docs arrive at the age of 
twenty-one, then my will is that my said grandson be 
put into possession of the above estates, to be his only, 
and at his own disposal, after m3' wife’s annuity, &c. are 
paid, without anjr deduction.” It appears, therefore, 
that the grandson was to be put into possession of the 
estates, and the surplus, after paying the annuities, was 
to be his own. A similar trust is created by a devise 
over to the mother of his nieces in the event of his 
grandson dying before twenty-one; from whence the 
testator’s intention is plain, that the interest of the 
trustee should cease altogether when the grandson 
should attain twenty-one. Secondly, assuming that 
the trustee took an estate for the life of one or both 
annuitants, still Uie legal reversion in fee descended 
upon the grandson, subject to an executoiy Revise over 

N tt 4 


1818 . 

D«k 

Tmivt. 


in 



540 


CASES IN EASTER TERM 


1818 . 


Doe 

against 

Tjuins. 


in the event of his dying before he attained twenty-one. 
It is clear that he took no gr<mter estate^ because the 
law will not raise by implication a larger estate in 
trustees than the purposes of the trust absolutely re¬ 
quire. It cannot be contended, therefore, that the 
trustee took more than an estate pur auter vie; as such 
an estate would enable him fully to answer the objects 
of the trust: then whether the grandson took an estate 
vesting immediately iu possession upon the testator’s 
death, or only upon that of the annuitant, he still took 
a fee as heir. The circumstance of the devise being 
fettered with the paj'ment of annuities does not alter 
the quality of the estate; for it is established law, that 
where lands arc subjected to a charge by will with a 
devise to the heir in fee, the descent is not broken, 
Allam v. Heber {a ); not even where the possession was 
devised for a term of years. Hedger v. Howe (A ); nor 
where it is subject to legacies, Clarke v. Smith (c), 
Hai/uswurih v. Pretty (</); nor to a rent-charge or an¬ 
nuity, Emerson v. Inchhird (e), and Chaplin v. Ecrouxy 
Trin. 56 G. 3. And it makes no dilTcrence that the 
estate devised to the heir at law is intended ns a re¬ 
mainder after an estate for life, Preston v. Holmes {J '); 
or that there was a devise to trustees for the purpose of 
raising legacies by sale or mortgage. 

Then does the circumstance of the estate being given to 
the heir with the executory devise over, alter its quality so 
as to break the descent, being no more than the substitu¬ 
tion of another iee-simple upon the occurrence of a parti¬ 
ta) 2 5 /r. 1170. zBIact.it. (i) 3 Lev. ny. 

(e) I.W/W. 793. s Salk. i4i. {d1Cro.Bliz.i33. Aleore, 644- 

(f) X Li. Seym. 7x8. 

If) >48. 1 J&r. Bis. pi. 2. f. 6a6, 
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cular event, for that which the heir would have taken by 
descent: the fee is devised to the heir, subject to be 
defeated on a contingency, and until that happens be 
continues to Iiave the fee; and if it never happens he 
always has the fee. In Hindc v. Lywi (a), the devise 
was to the wife till the son and heir should attain the 
age of twenty-four years, and that then the wife should 
have a third of the manor for her life, and the son the 
residue; but if the son died before twenty-four years 
without heirs of his body, then remainder over: and 
it was held that the fee-simple descended to and re¬ 
mained with the son, unless he dietl before twenty-four 
years. And this case is cited by Hobart J. as good law 
in Coumlen v. Clarke. {(>) In Haynsrjsorth v. Ih'etty (c) 
the devise was to the eldest son in fee, upon condition 
of his paying his legacies to the second son and daugh¬ 
ter; and in default of his so doing, then to such second 
son and daughter: it was holden, after argument upon 
special verdict, that the devise to the heir in fee, being 
no other than w-hat the law’ gave him, was void, 
and that it was a future devise to the second son imd 
daughter, upon the contingency of the eldest son making 
default in payment. And in Chaplin v. Leroux^ 
Irin. ^6 G. 2 ‘y the devise w'as to the wife for life, pro¬ 
vided she did not marry; and if she married, to the son 
in fee; and after her death, at all events, to the son in 
fee, charged hou'ever with an annuity to the daughter 
for life; and after the death of the wife and daughter, 
the testator bequeathed 1500I. to the daughter’s chil¬ 
dren ; and if no children, then subject to her appoint- 

(«) Djer, 114. 2Zeoit.ti. 3 Leon, 70, {>) Hobarl, 30. 

(f) Cre. Eliz, 833. Afoerr, 644. yaugban, Z71. 

ment; 
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ment; and in case of no i^pointment, to her executors; 
and in default of Iiii paying the annuity to the dough* 
ter, or the l^cy to her children, then he devises to a 
trustee^ &c. In this case the Court of K. B. held that 
the executory devise over did not alter the quality of the 
estate, and that the son took by descent, and not by 
purchase; and Barley J. is reported to have said, that 
a fee being mounted upon a fee does not necessarily 
turn the first lee into a base fee: these arc strong au¬ 
thorities to sheiv that the circumstance of a fee being 
fettered with an executory devise over upon a particu¬ 
lar contingent event, dues not so alter the quality of an 
estate in lee as to prevent the heir taking by descent. 
Against this current of authorities, Gilpin’s case (a), 
and Scoll v. Scott ( 5 ', will be cited. Gilpin's case, hoa^ 
ever, in Mr. Ford’s manuscript report of AUam v. 
Heber, was said by the Court not to be law, and was 
so considered by Dayley J. in Chaplin v. Leronx t and 
if Scott v. Scott is to be considered as establishing the 
proposition, that an executory devise over upon a par¬ 
ticular event docs brei^k the descent, it is at variance 
with all the other cases upon the subject; and that case 
certainly has not met w’ith the general approbation of 
the profession, for Mr. Serjeant HHU in a note to his 
Ambler^ states that the judgment is right, but the rea¬ 
sons given for it arc wrong; and then cites authorities to 
shew that an executory devise over upon a contingency 
does not break the descent, (c) Upon the weight of 

autho* 

(a) Cn.Car.t6t. {b) AnthLsIii- Edtn.4S%. 

(’r) 'Hie following it the note referred to by ^olan, and it a tran* 
tertpt from the book now in the pottettion of Mr. Scrivtm, 

ScoiT V. Scott, 

The determination in thit cate it right, but the reason giren for it 
it wrong; that the reason is wrong appears from Cre, £liz. above 

v-#fi»rs $A 
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authorities, therefore^ as well as upon the reason of the 
thing, an executory devise over upon a particnlar con* 
tingent evrat does not alter the quality of an estate in 
fee. Although it may by possibility aSect its ooBtimt. 
ance, yet while in esse it is a fee simple; the heir thwe- 
fore took by descent, and not by purchase. 

JD.PoUock, contrd. The grandson took under the 
devise an estate of a different quality from that which 
he would have taken by descent: by the latter he 
would take a fee alnolutely; by the former he takes it 
with a qualification, and with a qualification toot, ma* 


referred to, and many other ca*es; but though a devise of the fee 
simple to the testator’s heir is void in all cases, notwithstanding the 
land is devised sulijcct to a charge, as appears by the eases referred to 
by Ambler in the margin, by Sir. layo., Zard Jlajm. yaS., 2 Farr.879. 
882. z f^eut. 37a, S. P. admitted Hob. 30., and many other authorities, 
(all contrary to Gilpin’s case, Cra. Car. 161., which has sometimes been 
eited, and eipretsly overruled, as in Cenyn, 72.;) and to a devise to the 
testator’s heirs iu fee, subject to a contingency, as in Cro. £ 1 . ut supra, 
and in the case here before Lord Northingtou, is void ; for it amounts to 
the same as if there had been no devise to him, but only a devise from 
him upon a contingency; and, therefore, if the contingency on which the 
devise from him is to take eflect never happens, the heir takes by de¬ 
scent and not by purchase. Though a devise to the testator’s heirs, if 
not restrained to a less estate than a fee-simple, is void at to passing 
the estate, yet the devise to the heir will in many instances influence 
the construction of the will, as was holden by Lord Holt, 1 P. Wms. 

accordingly adjudged in the case there; and so was the 
opinion of Lord Hanonrt with respect to the point on which the de¬ 
cision here reported by Ambler, must have been founded; for, accord¬ 
ing to the case in Salk., though if lands descend to an h^ir (vdtich 
from the contest must be understood where they are not mentioned 
in the will to be devised to him,) if the personal estate be exhausted 
inpayment of bonds, the legatees may stand in their place, and 
be paid out of the real estate, as is clear they may; and he s;'emed to 
admit the same; yet Lord Covfper in that case held, that since the 
testator had devised the lands, that ** they ought to be eaempbed, for 
■* it was as much the testator’s intention that the devisee should have 
this land, as that the others should have the legacies, and a specific 
legacy is never broke into in order to make good a pecuniary one.” 

ierially 


<8 
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terially affecting bis righta> for if he had married and 
died bdbre twenty-one, his wife would not be entitled to 
dower, because the estate would go over upon the contin¬ 
gency happening; whereas, if he had taken by descent, 
the wife would have been entitled to dower; and suppose 
the executory devise over to have been in case he had 
died before tiventy-four years of age, then as devisee 
under the will, from twenty-one to twenty-four he 
would have been deprived of the power of alienation 
and devise; as heir, he w'oukl not: yet acconling to the 
authority of the cases relied upon by the plaintifi^ the 
quality of an estate in such a case as this would not be 
altered; in the one case he would have the entire 
disposition over the property; in the other he would 
have little more than the rights of a tenant for life. 
Scott V. Scott is an authority of great weight, for it was 
decided by Lord Keeper Henley, after argument and 
after taking time to consider his judgment; and Hinde 
V. lyon and most of the other authorities now cited, 
were there relied upon, and were finally overruled: 
the judgment now gi ven by Mr. Eden, is taken from 
the manuscript notes of Mr. Justice Aston (a), and fully 
confirms the report in Ambler, In Chaplin v. Leroux, 
Scott v. Scott, was taken by plaintiff’s counsel to 
be settled law. The right of disposal of the estate is 
given to the heir only after the annuities shall have 
been justly and honestly paid; if therefore, as hap¬ 
pened in this case, the annuitants survived tlie period 
of the heir’s attaining twenty-one, he had not the full 
right of disposal of the estate from that time until 
their death. And in this case a power of entry and 


(«', Nolan stated that these notes were taken while Mton J. was at 
the bar, and were not intended for publication. 

and 
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and sal^ quite inconsistent with the heirs having a tee, 
is ^ven -to the annuitants, for they are to be at liberty 
to recover the land whenever the annuity has been in 
arrear fourteen days; no such remedy existed at 
common law against the heir; that is another circum> 
stance materially afiecting the quality of the estate. 
For in Haynsworth v. Pretty, the Court said, that in 
case a man had devised, tliat if his eldest son should 
not pay his legacies, then that the land should be to 
the legatees, there was no doubt, but that in default 
of payment, the land should vest in them; which is 
similar to the devise here. Here there is a condition, 
that if annuities arc not paid within fourteen days, 
the annuitants may bring ejectment against the heir, 
which quite alters the situation of the heir. On both 
these grounds therefore, the quality of the estate is 
altered, and the heir in that case must take by purchase 
and not by descent. 


1818. 

Dob 
0gimif 
Tim INS. 


Bayley J. (a) The first question in this case is, 
what estate the trustee, TV. Jones, took under this will, 
because if he took a fee, there would be nothing to dev 
scend to the heir at law; it is nut, however, contended 
in argument that he did take such an estate, and the 
true construction seems to be that he took the estate 
till the grandson attained the age of twenty-one years, 
and the estate was then to vest in the grandson subject 
to the annuities, with a devise over in cose the grandson 
did not arrive at the age of twenty-one. The testator 
begins by giving to his son-in-law W. Jones, in trust, 
or his assigns, his freehold house at TVatJard, and his 
copyhold estate at llys~Hill in the parish of Ardnani,*' 

C- J. wai abiont. 

he 
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he does not limit the quantum of interest which W. 
Jones is to take. The copyhold estate was at that time 
subject to an annuity of 8/. per annum to Jane Finch, 
and the will goes on to state, that he leaves to his said 
son-in-law **in trust all the above estates real and per¬ 
sonal, to pay out of the said estates to my aforesaid 
wife Sarah the sum of 8r. weekly and every week during 
her natural life; or the said sum or the amount thereof 
quarterly as she pleases.” Here too he does not state 
what interest the trustee is to take; but he would bv 
implication take an estate during the life of the widow 
unless it be controlled by other limitations in the will. 
The will then proceeds to give the widow a power, in 
case the above sum is not rc^larly paid, to seize on the 
copyhold estate and to sell it, and out of the produce 
thereof, after paying the charges of distraining and 
selling the estate, to buy herself an annuity, and to 
secure Mrs. Finch's annuity of 8/.; and if the copyhold 
estate should not Ih: sufficient to secure their annuities, 
then to charge the remainder of the said annuities on 
the freehold estate: and after all expences paid, and the 
annuities pro})crly settled, he bequeaths the remainder 
of his cash, with the rents of his said estates, to 
fV. Jones or his assigns, “ in trust for the sole use of my 
aforesaid grandson fV. Berreno Jones, until he attain 
the age of twenty-one years; and when he does arrive at 
the age of twenty*one years, then my will is that my 
said grandson be put into possession of the said estates 
and money in the funds, and to be his only and at his 
own disposal.” The testator, therefore, gives the estate 
in trust for the use of his grandson till twenty-one, and 
directs that when he arrives at that age he shall be put 
into possession of the estates. I'here is no express dc- 

15 vise 
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Tue of the estates to the grandson, but there is a direc¬ 
tion that he shall be put in possession of them, which 
is not to be postponed till after the death of the annui¬ 
tants : it is as if the testator had said, I mean my grand¬ 
son to be put into possession of the estate at twenty-one, 
to be his only and at his own disposal; nevertheless the 
estate is not to be so much his own as to enable him 
to defeat the annuities, but he is to hold it subject to 
them: then the power of distress and sale will attach on 
the land in his possession. The question then is, does 
this power of distress and sale, and the executoi^ devise 
over, break the descent or not ? It seems to me that 
they do not. Where the cst::tc is given to the heir at 
law, expressly subject to an annuity or charges, it does 
not break the descent, and Haynssoorth v. Pretty [a) is 
a strong authority to shew that an executory devise over 
has not this effect; there is no difcrence whether there 
be an express devise to the heir at law or not. Suppose 
the whole will here had consisted of the ultimate limit¬ 
ation to Deborah Berrerjs, that would have been an exe¬ 
cutory devise to take effect on the grandson not attain¬ 
ing twenty-one; in the interim the estate would have 
descended on the heir at law. 1 can sec no reason, 
therefore, why the heir at law liere, should not take by 
descent, and there arc strong reasons why he should. 
The case of Scott v. Scott has received a sitfficicnt 
answer in argument at the bar. In Chaplin v. L^roux 
this Cburt thought the heir took by descent: the 
quantity and quality of estate being the same, whether 
lie took by descent or devise; the quantity because in 
both coses the heir took a fee, and the quality because 
he took in severalty. And that is also the cose here. 1 


1818 . 

Dob 
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(ii) Cro. £liz. 833. 
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^ broken, and that the lessors of the plaintiff arc entitled 

ajaiMt to recover the whole of the copyhold estates, and one 

I ‘third of the freehold. As to the remaining two>tlurds, 
they are barred by the fine. 

Abbott J. 1 am of opinion, that in this case the 
heir takes b}’ descent, and not by purchase. Suppose 
the will were rend thus: the testator gives, first, an an> 
nuity to his wife, charged upon his freehold and copy¬ 
hold estates; then estates to his son-in-law W.Jones^ or 
his assigns, in trust fur the heir at law*, until he arrives 
at the age of twenty-one years ; anil if he dies under 
twenty-one, then to Deborah liernyw in trust for lii< 
nieces. There is also a power to the widow to sell the 
copyhold and freehold estates fur the purpose, if neces¬ 
sary, of securing her annuity. Heading the will in this 
way, there is no express gift to the heir at law, who 
would therefore in such a case have taken by descent a 
fee simple. I have, however, omitted some words in 
the will, which in my opinion give the heir a fee simple: 
if so, he takes under the will the same estate as he 
would have taken by descent if the devise to him had 
l)een omitted, and in that case the law says that he shall 
take by this preferable title, viz. by descent. 

Holkoyd J. I am of the same opinion. Taking 
ilie whole will together, I think the estate is given to 
the trustee only till the heir attain twenty-one. If it 
had stood upon the first part of the will alone^ 1 should 
have thought that he took an estate in fee, or pur autre 
vie, in order to enable him to pay the annuities. This, 
however, is not requisite supposing the heir snbstituted 

for 
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for this purpose in the place of the trustee* when he at* 
teins twenty-one. Now this does appear to be the case; 
for it is quite inconsbtent with the estate continuing in 
the trustee that the grandson should be in possession: 
for lie^ not the trustee is then to receive the rents and 
profits. The estate is* therefore* given at that period 
to him* subject to the payment by him of the annuities. 
It has been held in several cases* that a devise to a party 
when he attains twenty-one is an immediate d^ise to 
him. And the will here gives the estate to him to be 
at his own disposal* which is a gift of a foe. The heir* 
therefore* takes under the devise an immediate estate in 
fee* which is the same estate as he would take by descent* 
and in that case his title by descent is to be preforred. 
Then has die devise over* in case he shall not attain 
twenty-one* made any alteration ? I think not. The 
estate is still a fee simple in him* subject only to a con¬ 
tingent limitation* and is not a fee simple conditional in 
him. In Comy/i’s Dig., tit. Discent, A., it is laid down 
that if a man devise to A. till his heir attains the age 
of twenty-four* and then to the heir in foe* and that his 
w'ife shall have a third part for her life; and if he dies 
before twenty-four* then to his wife for life* the heir 
takes by descent* and not by the devise. In Buckvoortk 
V. Thirkell, 3 Bos. <$* PuU. 652. n. the devise was to 
trustees for the use of Mary Barnes till twenty-one or 
marriage* and after twenty-one or marriage* then to the 
use of her and her heirs; but if she died before twenty- 
on^ and without issue* remainder over. The fimts 
were* that she married and had a child* the child died, 
and then she died under twenty-one. But it was held 
notwithsandini^ that she took, in the mean time^ a foe 
iumple^ and that bar husband was entiUed to be tenant 
Voi» I. O o by 
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by the curtesy* 1 tliink* therefor^ on tiie whole* that 
here tlie heir took by descent* and that the defcasibility 
of the estate* u{k>u the event happening which was con¬ 
templated by the will* made no difiference. 

Judgment for the lessors of plaintifl^ 
for one*third of the freehold* and 
the whole of the copyhold estates. 


I>evife oi"ull 
my Srilau Ferry 
e«tate, and all 
the land, See. of 
which it con- 
fists; and then 
all my P. L. 
estate, which, 
as well as my 
Ji. F. estate, 
lies in the 
county of G.; 
held that the 
former devise 
was not con¬ 
fined to lands 
in the county 
of G., but ex¬ 
tended to all 
that n'as usually 
known by the 
name of th.e 
jE?. F. estate; 
although part 
of devisor’s 
estate was situ¬ 
ate in the pa- 
I ish of Ji, F. in 
the county of 
C. 


Doe* on the Demise of Beach and Others* 
against The Earl of Jersey. 


y^JECTMENT* to recover lands in the county oi 
Brecon. The demise upon which the plaintifl' 
sought to recover, was that of Christophet' Rice Mansel 
TaJhot. The cause was tried at the Hci-ejhrdshire 
Spring assizes* 1817* when the jury found a special 
verdict* which stated the will of Bu^ Lord Manselt 
and deeds of lease and release, executed upon the 
marriage of his daughter Lottisa Barbara^ adth George 
Venables Vernon^ with certain schedules thereto an¬ 
nexed* purporting to contain a particular account of the 
several parishes and tenements comprehended In the 
estate of the late Bussy Lord Mansel. Under the head of 
the Brecon estates, was a parish called L^<e//* which con¬ 
tained the messuage and tenement in question; and under 
the head of Glanwrganshire estates was a parish called 
Briton Terry. Tlic special verdict then set forth the 


will of Ijouisa Barbara Vernon as follows* after reciting 
the power reserved to her by her marriage settlement. 
« First, I give, devise, limit, and appoint, subject to the 
estate for life of my said-husband therein, all that my 
Briton Teriy estate, with ail the luuuurs, advowsons, 
12 messuages. 



IN THs Firrt>xioiiTH Yzab or GEORGE. III. 


551 


meKuages, buildings, lands, tenements, and.heredito- idl8» 
ments thereto belonging, or of which the same consists, ' 
widi the appurtenances, unto Thomas Earl of Clarendon 
for his life, (my uncle,) and after his decease to the jerset. 
second son of George Bus^ ViUiers, Earl of Jersey, 
and his heirs, taking upon them the surname of Mansel, 
and endeavouring to obtain that peerage.” The testa¬ 
trix then charged the estate with the payment of certain 
legacies and annuities; after which, in a subsequent 
part of the will, she added, ** Alsu I give and devise 
my Penllitie Castle estate, 'which as ‘well as my Briton 
Berry estate, is situate, lying and being in the county of 
Glamorgan hi the principality Wales, with all the 
manors. See. thereto belonging, or now therewith 
enjoyed, unto Mrs. Emily Grwinnet, spinster, of CothcU 
in Glamorganshire, at her disposal after her decease, 
and likewise to her heirs for ever, for her friendly at¬ 
tention to me in all my troubles, with this request, 
that she would add to the castle and reside there 
mostly in summer. Also 1 give and devise my Sussex 
estates called Nemick Park, with all the manors, ad- 
vowsons, messuages, lands, farms, tenements, and 
hereditaments both freehold and copyhold thereto 
belonging or now held and enjoyed therewith, unto 
my dear friend Lady Eortescue for life, requesting her 
to keep it, and reside there for a time. Then I be¬ 
queath it to her youn^t son Matthew Porteseue, his 
heirs and assigns for ever.” The testatrix then be¬ 
queathed her peisonal' estate to the Earl of Clarendon, 
after the payment of several l^acies. The special 
verdict then stated a codicil of the 2oth Augu^ 1803, in 
which the testatrix stated, the reason ol my taking 
but little notice of my relations is, that they never 

O o 2 thought 
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thought fit to assist me in my troubles, or ever made a 
point of getting my child.” It Uien stated the death of 
ZjOuisa Barbara Vernon on the ist March 1786, with¬ 
out issue, and the death of George Venables Vernon, 
her husband, on the istJ^ei8i3, and that at the 
time of his death the said Christopher Bice Mansel TaU 
bot, the lessor of the plaintiff, was, and still is cousin 
and next heir to the said Louisa Barbara Vernon, and 
to the said Bus^ Lord Mansel, the father of the said 
Ijouisa Barbara Vernon^ jind that the tenenents w the 
said comity Brecon, together with the said manors and 
tenements in the said county of Glamorgan, had been 
known by the name of the Briton FeiTy estate, and by no 
other name for ffty years before the death of the said 
Louisa Barbara Vernon; and that the said lands and 
tenements in the said county of Brecon are not contigu¬ 
ous to, or adjoining to the said manors and tenements 
in the said county of Glamorgan, or any or cither of 
them, but lying dispersed in the said county of Brecon j 
but that some part of the said lands in the said county 
of Brecon is within one mile of some part of the said 
lands in the said county of Glamorgan / and that the 
said lands and tenements in the county of Glamorgan 
do also lie dispersedly in the said county of Glamorgan; 
and that the aforesaid manors and tenements in the 
county of Glamorgan contain 30,000 acres, or there¬ 
abouts, part whereof consists of the capital messuage 
lands, and tenements in the parish of Briton Ferry, com¬ 
prising the whole of the said parish; and the aibresaid 
lands and. tenements in the coun^ of Brecon, contain 
4000 acr^ or thereabouts; and that there are six ad- 
vowsons, whereof the advowson of the parish of Briton 
Ferry is one, and one manor, and one undivided sixth 

>5 part 
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part of another manor (the whole into six equal parts to 
be considered as divided) in the county of Glamorgan^ 
and that there is no manor ^Briton.Ferry: and that 
there is no advowson or manor in thecounty of J?recon, 
whereof the' said Bussy Lord Manself and the said 
George Venables Vernon the younger respectively died 
seised: and that at the time of making the will of the 
said Lauisa Barbara Vernon^ and also at the time of 
her death, the annual value of the said lands in tlie 
parish oiBriton Ferry alone, was 321/. 8s. lod. The 
special verdict then concluded by stating a formal entry 
and ouster. 


1818 . 


Doe 
avfiinst 
The Earl of 
JcRser. 


W. E, Taitnton^ for the lessors of the plaintiff after 
stating that the question in this case depended upon the 
extent of the devise in Louisa Barbara VemorCs will, 
contended, that the first devise of ** all my Briton Ferry 
estate, with all the manors,” Bcc., was qualified and ex¬ 
plain^ by the subsequent clause, giving her PenUine 
Castle estate, and the recital that that and the Briton 
Ferry estate were situate in the county of Glanuirgan ; 
all, therefore, that she meant to pass by that term, were 
lands situate in the county of Glamorgan. If indeed 
this latter clause had not been in the will, nothing could 
pass but the lands situate at the place called Briton 
Ferry g for there being a place of that name^ parol evi¬ 
dence is not admisdble to shew that land at any other 
place would pass; and all that part of the special ver¬ 
dict which states facts in explanation of the deed should 
be considered os struck out. [Lord EUenborough. 
The parol evidence has been admitted: we must take 
the facts as they appear upon the record ; we have no 
power to say that we will sift what has been found by 

O o 3 the 
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ISIS. the jury, and leave out what ought not to have been 
received. The description in the will is n<rt a deserip- 
. ^ tion by place, but by name, and comprehends ail that 

jEKSET. passed under the aggregate name; and the special ver¬ 
dict tells us what that was.3 Oxmden (a) 

the argument was, that all that had been known by 
the name of the Ashtoti estate ought to pass under the 
words “ lOy estate of Ashton but the Court of Com¬ 
mon Pleas held, that parol evidence was not admissible 
to shew that any thing more w'as meant to pass than 
land locally situate at Ashton; and their judgment was 
afterwards affirmed in the House of Lords. [Holroyd J. 
Hie words there used were a local description, and 
were so considered by Gibbs C. J. in pronounciog 
the opinion of the Judges in the House of Lords.] 
Assuming then that the description here is not 
local but by name, still it appears, from the two 
clauses taken together, that, lands in Glamorganshire 
only should pass. The first devise by itself is uncer¬ 
tain ; it may mean any thing, either the name of a man 
or place; it stands by itself, without any matter of local 
description by which it can be ascertained; and if it 
be in any the smallest degree uncertain, it must receive 
construction and explanation from tlie other clauses of 
the will: then the subsequent clause describes the Briton 
Ferry estate as being in the county of Glamorgan; and 
amounts to a declaration on the part of the testatrix, 
that all that was meant to pass by that name was situate 
•in that county. By putting this construction upon the 
will, the words of the first derise will be for 

the devise will indude a property locally situate at Bri- 

(«) 3 7'(»a/.z47. 4 2)ew. 

ton 
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ion Ferry s An<i it will not be-inconiUtent witb the tennff 
of the secoi^ devise by which iriie ha» explained the 
term Briton Ferry eatate to mean lands ntoate in die 
eonnty of Glamorgan t mid Ttdtesham ▼. Roberts (a) is 
an authority to shew that in such a case those luids 
alone will pass. \AbhoU J. In the case of The Vicars 
Choral of Litc^ld v, Ayres and OtherSt Sir W, Jones^ 
435* (^)» there was a grant of all the tith^ belonging or 
appertaining to the grantor or improprimor of a parish, 
and then followed, “ all which were lately in the poB> 
session of one Margaret Peto^ widow, deceased.’* There 
it was holden that all the tithes belonging to the rec¬ 
tory passed, although none had been in the possession 
of Margaret Peto; and it is stated in 2 RoU. Abr. 54. 
7)/. 26. to have been so decided on the ground that the 
latter ivords were words of suggestion or affirmation 
and not of restriction or limitation; and i2oe, on De^ 
mise of ConoUyf v. Vernon (c), was decided on the same 
ground. Now here the case is e(]uaUy stnm^ for all 
the Briton Ferry estate is devised; and that is a perfect 
description; and the words in the latter devise which 
relates to a different estate, are mere words of affirma¬ 
tion and not of restriction.3 The description of itself 
is not perfect; and if it be in any the .smallest degree 
imperfect, it must receive explanation from the sub^ 
quent clause in the will; and that clause should be con¬ 
sidered as incorporated with the first, and then there 
would be nothing but a devise of ** all my Briton Ferry 
estate in the county of Glamorgan** But if there be any 
repugnance between the different parts of a will, the 


{b) Reported also in Cro'. Car, 546. 


IfilS. 
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(r) sEatt,s^- 
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latter danse is to take efiwt. itz 6 ^ 

pardts Touchstone^ 88.; and in % BjatLAibr» tk. Grofi^ P. 
pi, 8., it is laid down, that if a man grant hia manor of 
D, in the county of Af., and the manor extend to diat 
county and another, nothing but what is in Jlf. will 
pass; and in pi. to., if the king is seised of the rectory 
of Kingswood in the county of WiltSt and also of the 
tithes oiHaselden Grange, as of a portion of tithes in 
county of Gloucester appertaining to the said rectory, 
and he grant his rectory of JGngsamod in the county of 
Wilts, and all the tithes appertaining to that rectory, 
that portion of the tithes of the Grange will not pass by 
these general words; for the words shall have the same 
limitation by construction of law that the first words 
had, to wit, all the titht» appertaining to the rectory in 
Wilts. In that case there were no words of local de- 
scription applicable to the tithes; and yet the words 
all tithes appertaining to the rectory” were restrained 
by the local description of the rectory, and construed 
to mean only tlie titlies in the county of Wilts belong* 
ii?g to the rectory. And in jDoe v. Greathed (a), the 
devise was to two persons, and the testator, after recite 
ing that he had conveyed his manor of Hampreston in 
the county of Dorset, by a marriage-settlement, and 
that the manor and other hereditaments were then 
lately purchased by him from Lord Arundel, gave and 
devised the said manor and lordship, &c. of and in 
Hampreston aforesaid, and all and singular other the 
manors or lordships, messuages, and so forth, in or near 
Uddens aforesaid, or elsewhere in the county of Dorset, 
to certain persons: and then this Court held, thut part 


(«) 8i£af/,9t. 


of 
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of the mwor, which wag ntqate ia Ham^ptMre, did 18IA. 

I^agg by the wilL And Doe ▼. Laffbrd (a), and Doe ▼. 

Greening (d) are authoritieg to the same eflfect. 

The Bn'W 
JUiST* 

Lord £u£NhoBOUOH G J. I think this case is 
sufficiently clear; and if the Court should be mistaken 
in the d^rmination to which they are about to com^ 
it will be open to the party to set that right by a writ 
of error. It appears from the will* that the testatrix 
first devised ** all that her Briton Ferry estate, with all 
the manors, advowsons, messuages, buildings, lands, 
tenements, and hereditaments thereto belonging, or of 
which the same consists.” So that here there is an ag¬ 
gregate description of all those premiss known by die 
name of the Briton Ferry estate, and there is a description 
of that estate by name, which is quite free from any the 
least uncertainty. Then there follows a devise of her 
Pennine Castle estate, which die testatrix says, ** as wdl 
as my said Briton Ferry estate, is situate lyings and 
being in the county of Glamorgan ;** that, it is argued, 
must be considered as tantamount to an introduction of 
the word Glamorgan into the original devise of the 
Briton Ferry estate; and so there would be a local de¬ 
scription by the testatrix of that property, which would 
confine the devise to that pan of it which lies within 
the county of Glamorgan. To this I answer, on the 
authority of the case in Sir W. Jones» that words of 
suggestion or affirmation (which these are, and not of 
restriction or limitation,) cannot do away that whidi 
before was a clear and perfect devise. The case of 
Goodtitlet on Demise qf Badford^ v. Southern (e) is to 

(«) 4 M. & S. 5JO. (h) 3 JMT. 4r 8. 171. (0 x M. 4r S. 299. 

the 
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the same ; so that even if the Court were to take 
the subsequent words into tlieir considerMion> still 
they are only words of suggestion or affirmation, and it 
is not necessary to construe them with the same strict¬ 
ness as if they had been words of restnetion or limit¬ 
ation. Here there is a clear devise by name of the Briton 
Ferry estate, and no case has been cited to shew that 
it is not sufficient to describe an estate by its aggregate 
name; and therefore I have no doubt that the whole of 
the Briton Ferry estate passed by this description in 
the will. 

Bayi.£Y J. 1 have always token the rule to be, that 
where a testatrix has sufficiently described the projierty 
intended to be devised, so as to leave no fair ground 
for doubt as to the propertj', that then the addition 
of another circumstance with a view to identify it, 
will not limit and restrain the first devise, unless it 
dourly appears that the testatrix so intended it. 
That rule will be found in Dawti^s case (a), and in 
Doe V. Greathed, ( 6 ) Now if that rule be applied to 
die circumstances of this case, it will stand thus: the 
testatrix has an estate partly situate in the county 
of Glntnorgan, and partly in Brecon^ which for many 
years before her will bad been known by the name of 
the Briton Ferry estate, part of it being situate in the 
parish oi Briton Ferry { in which parish the testatrix had 
no manor, and only one advowson. Then she devises 
“ all that my Briton Ferry estate, witli^ all the manors, 
advowsons, messuages, &c. thereto belonging or of 
which the same consists.” It is therefore clear, that 
this devise cannot be confined to that part of the Briton 
Ferry estate situate within the parish oi Briton Ferry, 

(«) 3 (kkc, lO. a. (>) 8 M»%t, 103. 
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for the testatrix speaks of ** manors and advowsonst’* LSI8.. 

and in tfiat part of the ^tate there was no manor, and ' 

* Doe 

but one advowson: the devise, therefor^ must extend 

of 

to the whole of the Briton Ferry estate. Then there is jnitr. 
in the will a subsequent devise of the PenUine Castle 
estate, in which there is an addition to the description 
of the Briton Ferry estate which is applicable only to 
part of it, and which is quoad the residue a false de¬ 
scription; and the question then arises, whether this will 
limit or narrow the prior devise. Now there does not 
appear on the face of the will any such intention on the 
part of the testatrix, and if so, then provided the words 
of the former devise admit of no reasonable doubt, tlie 
addition of these latter words will not vitiate it. Now, 
do the words of the former devise admit of any fair 
doubt. The words “ all that my estate” must mean 
an entirety, and there is no entire estate called the 
Briton Ferry estate which is confined to the county of 
Glamorgan. The words, therefore^ of the first devise 
being clear, are not to be confined by the subsequent 
description in the will to that part of the estate which 
is within the county of Glamorgan t and the defendant, 
therefore, is entitled to the judgment of the Court. 

Abbott and Holroyd Js. concurred. 

Judgment for the Defendant. 
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The Kmo against The Inhabitants of Tod* 

DINGTON. 


Theie cannot 
be a guatdian 
in foca^ of 
an equitable 
estate; and, 
cherefote, 
where a pauper 
married the 
widow of a 
man who had 
paid for and 
been let into 
possession of a 
freehold cot- 
tag^, and had 
died learing a 


Q'PON an appeal against an order of two justices, by 
yrhUAi David Evans, Susanna his wife, and their 
fire children, were removed from the parish of Flilmcl' 
in the county of Be^ord^ to the parish of Toddington in 
the same county, the sessions, confirmed the order, 
subject to the opinion of this Couii on the following 
case: 

The pauper, David Evans, in the year 1800, gained 
a settlement by hiring and service for a year in the ap- 


Ikfim halving of Toddington. In i8oi, Samuel Elmer, 

had any legal then husband of the pauper Susanna, anreed to 

conreyance ex- ^ » o 

ecuted to him purchase of one James Evans a cottage in Flitwick ,* no 
it W3« holden conveyance was made by James Evans to Elmer, and 
raidence “o evidence was given of any written contract betw^n 
for’forS’dafa “y P>^oof “f the particulars or 

fiiuemenSi. oftheir agreement. It was admitted that James 

him, the wi- Evans received of Elmer \ 6 l., and that Elmer, by con- 
guardian in sent of James Evans, mitered upon the cottage and con- 

d^r^ur**' tinned in possession till November 1802, when he died 
th”u?e"£mt intestate, leaving the pauper Susanna his widow and a 

SteS doubt- their only child and his heir, then 

ful equitable about three years of age. The widow with the child 
continued to reside on the premises, and in July 1804 


married the pauper, David Evans, then legally settled 
in the parish of Toddington. Upon the marriage he 
came to live with fais wife and her child by Elmer on 
the estate, and continued with them more than forty 
days. By indenture of feoflFment^ dated i ath September 


1808, 
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t8o8, (on which wbin was ddivered«) James Eoom 

% 

granted the cottage in question unto and to the use of; 
the pauper DavidEfoanst his heirs and assigns; t^con> 
sideration stated in this feoffinent is t 6 Lt expressed to 
have been at or before the sealing and delivery thereof 
paid by David Evans the grantee to James Evans the 
grantor, biit neither that nor any other sum was thoi 
paid; the only consideration bdng the mon^ whidi 
James Evans had in 1801 received of Samuel Elmer, 
By indenture of feoffment, dated 14th October 1808, the 
paupers, David Evans and his wife, in consideration of 
25/., conveyed the premises to one William Farrer, It 
was contended, upon the part of the appellant parish of 
Toddington, that upon the death of Samuel Elmer the 
cottage descended to his infant daughter, and that the 
pauper Susanna thereupon become her guardian in 
socage; and that the pauper David Evans^ by his mar¬ 
riage with the widow, and his subsequent residence for 
forty days with her and her ward upon the premises, 
acquired a settlement in Flitwick. Tlie questions 
intended to be submitted to the Court are, whethmr 
James Elmer, the first husband of the pauper Susanna, 
had such an interest in the estate as gave to his widow 
the character of guardian in socage of their in&nt 
daughter; and whether the pauper Demh Evans, by his 
marriage with the widow, and his subsequent residence 
on the premises with her and the child for more than 
forty days, gained a settlement in Flitwick, 


IB16» 


Th»<C«io 


The fshsbi. 
tents of 
Toddinotom. 


Nolan and Whitred, in support of the order of 
sessions. It tnay be admitted, that if the widow was 
ill this case guardian in socage, the pauper gained a 
settlement by his residence in the parish of Flitwick 

for 
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jbr forty days.' Bat the widow wm not guardian in 
socage, for in order to constitute a guardianship in 
socage^ the heir must have the lands by descent, as 
appears from UttUton (a), and Qmdring v. Downs and 
’ Another, {b) 'Die reason why a guardian in socage 
gains a settlement 1^ residing on the estate, is because 
he has an interest in the premises, Bex v. Oakley (c), Bex 
V. Wilby. [d) But here the heir herself had no interest 
in the land of which the Court can take notice. It may 
be questioned whether she had any equitable estate at all, 
for the payment of the money will not give her one, as 
appears from Clinan v. Cooke, (e) But supposing this 
only doubtful, it has been often decided, that this 
Court will not take notice in such cases as these, of 
doubtful claims in equity, Bex v. Standm (y*), Bex v. 
Horndon on the Hill, (g) 


Glosser/Serjt. andContra. The rule laid 
down in the Court of Chancery is, that where there 
has been a part performance either by the payment of 
the money, or by a giving of possession, the party is 
is entitled to an equitable estate in the premises. 
Here there have been both of these requbites which 
distinguishes thb from Clinan v. Cooke. There was 
therefore in this case a dear equitable estate, and 
the party afterwards obtained the legal estate. It may 
be safely admitted, that thb Court will not take cog¬ 
nizance of qnestimiable cases in equity; but this is not 
one of that description. And that the Court will tak« 
notice of clear equitable estates, appears also from 

(a) Sect. 123. (b) iSfod.tje. U) xo £a$t, 404. 

(d) 7, M.^S. 504. (f) I S(h. ir I.rf. 40. {J ) 2 M. & S. 461. 

(X) 4 AT. » 5,56a. 


Lord 
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Lord KmyorCi judgment in He* t. C^chureh. (a) Hmh 
the question aris^ wbetber, this equitalde estate ha’sing^ 
descended on the heir, the mother can be conudered 
as guardian in socage. The case of Bex v. OaM^ is 
in point to this. For there It was an equitable estate, 
for the legal interest would not commence till after 
the term of five hundred years, created by the mort¬ 
gage, should have expired. Suppose the daughter here 
nad had a freehold by disseisin, (a descent having in 


1818 . 




Theialufci- 

uattee 

TaopiMOTOif. 


this case been cast,) then there would have been a 
guardianship in socage; and the party Jbere ought 
surely to be in a more favourable situation. Be¬ 
sides, the Court may presume a conveyance to 
Samuel Elmer, as was done in Bex v. Butterton (b), or 
if nut to him, as being negatived by the cas^ at leas^ 
one may be presumed to the daughter. 


Lord Ellenbouough C. J. This is not an estate 
so clearly equitable, that a court of law can presume 
that a court of equity would, if applied to, clothe the 
party witli the legal right to it. The case of tlie King 
V. Odklejf is clearly distinguishable from this; that was 
decided on the assumed ground of a Ic^al estate. But 
this is at most a question of an equitable estate only, 
and we are to consider, not only wheth'er a court of 
equity would order a legal estate to be conveyed, but 
whether in that case the conveyance would operate ab 
antecedent!, so as to constitute a legal estate in the 
father which would descend upon the heir; for unless 
that be so, the guardianship in socage which Is one of 
the incidents" of the legal estate descending with it, will 


(«} 3 T'.Jt. 114. 


(i) 


not 
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not go to the widow. I think, therefore, that the 
widow in this case was not, nor ever has been guai^ian 
in socage. If so, her husband could not by residence 
in the parish gain a settlement, and the order of 
of sessions must be confii'med. 

Bayley J. I am of the same opinion. A court of 
law generally looks at legal rights only, and not at 
doubtful equitable estates. There arc indeed equitable 
rights recognised by acts of parliament, of which per¬ 
haps rourts of law are bound to take notice; but bow 
can we in this case see that the pally is entitled to an 
equitable estate? We do not know wliat was the ori¬ 
ginal bargain between Elmer and Evans s and the case 
states a subsequent conveyance to a stranger, and not 
to the heir at law, from whence a totally diiTcrent con¬ 
clusion from that contended for, would seem to arise. 
Then the next question is. Is there a guardianship in 
socage, even supposing there is an equitable estate? 
Guardianship in socage only applies to cases of legal 
estates, and no case can be cited where it has pviatAtl 
in an equitable estate. I'hcrefore, on that ground 
alone, it will be sufticient to say, the sessions have 
drawn the ught conclusion. 

Hoeroyd J. (a) I am likewise of opinion, that there 
is no sufficient estate in this case. Where there is a 
conveyance to uses not executed, or on trusts stated on 
the foce of tlie deed, the one party has the equitable^ 
and the other the legal estate; and in these cas^ for 
collateral purposes, a court of common law will tn k^* 

(a) AhUtt J. was sitUng in the Coort of Chancery. 


ni^oe 



f!» THE FiPtv-KioHTH Yeak OP GfiORGE III. 

notice of such an equitable estate. An equitable estate 
hovtrever, is very different from an equitable right to 
have a conveyance of the legal estate. Here the 
party had only the latter; and if there be any doubt 
as to what a court of equity would do, this court 
cannot take cognizance of the estate. But supposing 
there is a sufficient equitable estate there must also be 
a guardianship in socage, in order to confer a settlement 
in this case. It is to be observed that the law only took 
notice of the tenant of the legal estate. It was his duty 
to do all the services, if of age, and if he was an infant or 
lunatic, then the burden and right was cast upon the 
guardian in socage. The guardian in socage, therefore, 
was only appointed in the case of a legal estate: for, 
otherwise there would have been this incongruity, viz. 
that two persons would be bound to perform the ser¬ 
vices : first, the trustee, who, having the legal estate 
was liound at common law to do them, and also the 
guardian in socage for the cestui que trust. It is said 
that the widow, by an application to a court of equity, 
might be clothed with the legal estate; but the utmost 
that that court could do, would be to decree a convey¬ 
ance of the legal estate to the infant, who would then 
take by purchase and not by descent, and there can be 
no guardian in socage except where the heir takes by 
descent. 

Order of Sessions confirmed. 
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'Whcti, upon 
uttiiig Elide 
a veraict for 
plaintilii the 
costs are direct* 
cd to a hide the 
event, and then 
thepliiiiiitrdts* 
continues the 
action; the de* 
tV-iiJant is not 
entitled to the 
f the 

tiiiil. 


Howahth against Samuel. 

'^HE plaintiff’ obtained a verdict nt the Summer 
assizes for Yori. A new trial was granted on an 
application to the Court, and the costs were directed 
to abide the event. The defendant then gave notice of 
trial by proviso ; ujmn which the plaintiff* obtained a rule 
to discontinue the action, upon payment of such costs 
as should be taxed by the Master upon that rule. The 
proceedings in the action wore then stayed by a Judged 
order, on plaintiff's consenting that if the costs to be 
taxed on the rule were not paid within seven days, de- 
i'endant should sign judgment of nonsuit. On taxing 
liic costs, the Master allowed the defendant the costs of 
the trial; but afterward intimated to the parties that he 
thought his taxation wrong in that respect, and directed 
them to attend again, that Iiis error might be corrected. 
Defendant’s attorney refused to attend, and a rule was 
therefore obtained for the Master to review his tax- 
iition; against which 


Topping and ITttUock Serjt. now shewed cause. Tlic 
rule is express upon the subject of the costs, that they 
are to abide the event. Now tbe suit has terminated 
in favour of the defendant by the plaintiff's discontinue 
ing, which is an acknowledgment by him that he ori¬ 
ginally had no cause of action; and whether die event 
was produced by the plaintiff's own act, or the verdict 
of a juiy, is immaterial. An executor who is not 
generally liable to costs, is so upon a discontinuance, 
if he knew that he had no cause of action. 


Baylev 
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Batlby J. The rul^ as laid down in Austen V. 
GtNis{a)t where the costs arc directed to abide the 
event, is this, that in case the same party succeeds agmn 
on a second trial, he shall have the costs of both trials: 
but if the verdict be different on the second trial from 
what it was on the first, the party succeeding on the 
second trial shall only have the costs of the second trial. 
This case must be decided upon the same principle. 
Discontinuance is a mode of terminating a suit by the 
act of the plaintiff himself: and it must be attended 
with the same consequences as to costs as if the event of 
the suit had been determined by the verdict of a jury. 
Now if the defendant upon a second trial had obtained 
a verdict, he would not have been entitled to the costs 
<if the first trial, and therefore he cannot be entitled to 
them in the event which has happened. 

Rule absolute. 


1818. 

Howaetb 

SAUvih* 


(a) 8 r.Jl. 619. 


So WERE Y against WoODROFF. Mon^iy, 


JNDAlL had obtained a rule nisi for entering up 
judgment on an old warrant of attorney under 
special circumstances; and on shewing cause against 
this rule. 


In entering up 
judgment on 
an old warrant 
of altorneftthc 
affidavit may 
be properly 
entitled in a 
cause. 


Marryatt objected, that the affidavit on which the 
rule was obtained, was entitled in the cause, and con¬ 
tended that it ought to have been entitled In the 
matter o^ &c.” as in the cose of applying to set aside 
a warrant of attorney given to secure an annuity. But 

P p 2 The 
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The Court on referring to tbe Master (a), held it 
properly entitled; for the warr^int of attorney must be 
taken as an admission of a suit pending in the C!ourt) 
on which judgment is to be entered up. 


{a) The Master read the following note: — Poolt v. Robltris. Or. 
motion to set aside an annnity, the warrant of attorney does not sanc¬ 
tion the affidavit to be entitled in a cause, unlen judgment has been 
entered up. But contra ruled in Manley v. The Marquis of Blaniford, 
Micb.wtmat term 1816. — For, ftt Curiam, the warrant of attorney con¬ 
stitutes a cause in court when used. 


Ex parte Page, a Bankrupt, 

^EORGE PAGE, against whom a commission t)f 
bankruptcy dated March 31st had issued, was 
taken into cu.stody, and committed to Newgate on the 
14th April, by the warrant of a justice of the peace 
under 5 G.2. c.30. 14. The warrant was as follows: 

To the keeper of his Majesty’s gaol of Newgate, or 
his deputy. Middlesex (to wit); receive into your 
custody, the body of George Page, herewith sent you, 
brought before me K B, £sq., one of his Majesty’s 
justices, &c. by Daniel Bidiop, and charged before me 
tlie said justice, upon the oath of George Adams, with 
being the same identical person against whom a com¬ 
mission of bankruptcy hath been awarded and issued. 


Mond.y, 

April aytfj. 

Where a war¬ 
rant of com¬ 
mitment by 
commissioners 
of bankrupts, 
after setting 
out the issuing 
of the commis¬ 
sion, the adju¬ 
dication of 
bankruptcy, 

&C., stated as 
the ground of 
commitment, 
that the bank¬ 
rupt being 
brought before 
them, and thiy 
having proposed 
to administer 
an oath to him, 
he refused to be 
sworn, or to 
give an ac¬ 
count of his property: Held that such warrant was legal, and that it is not necessary 
in it to set out anjr specific question in such case; for thu is a refusal to answer all 
possible questions which can be suggested.^ Held also, that after the issuing of the writ of 
liabeas corpus, and before the return to it, the commlssionen may, if necessary, make a 
fresh warrant,atating more fully the cause for detaining the bankrupt in custody,and that 
such warrant may by words of reference incorporate the formal pafts of the first warrant. 
Held also, that if both warrants arc defective in form, the Court will, if 3 substantial 
cause of commitment appeal,re-commit the bankrupt ex officio. Held also, that a com¬ 
mitment by a justice of the peace, under 5 C. 1. f.30. j. 14. of the bankrupt, shall 

he discharged by due course of lavs,” is bad. 
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;t8 appears to me by a rartificate under the hands and ISIS, 
seals of E, C*t &c., the m^or part of the commissioners ^ ^ 

in the said commission named, dated April 13^1, him Pau., 
therefore safely keep in your siud custody, until he shall 
be discharged by due course of law; and for so doing, 

&C. On the i8th Aprils he was brought up before 
the commissioners again and recommitted. The com¬ 
missioners in their warrant, after setting out the issuing 
of the commission, and adjudication of Page as a bank¬ 
rupt, and the notices, (which were all regular,) proceeded 
to state as the ground of the commitment, as follows: 

“ And whereas the said George Page was brought 
“ before us this day to be examined, touching and 
** concerning his estate and effocts. And we having 
** proposed to administer an oath to the said" George 
“ Page, he refusted to be sworn or give an account of 
“ his property. These are therefore to require, &c.” 
proceeding in the usual form, and committing him 
until he should submit and full answer make to the 
satisfaction of the commissioners, to all the questions so 
put to him as aforesaid. 

Marryatt, on tlie 22d Apt'il, obtained a writ of 
habeas corpus to bring up the bankrupt for the pur¬ 
pose of being discharged, on the ground that both 
these warrants were illegal. After the issuing of the 
writ, and before the bankrupt was brought up, the 
commissioners made another warrant of detainer, which 
was as follow's: 24th April 1810, Whereas we, whose 
names are hereunto subscribed, being the major part 
of tlie commissioners, named and authorized in and by 
ii commission of bankruptcy awarded and issued forth 
against George Page of Cranbourne-street in the county 
of Middlesex, silk-mercer, dealer, and chapman, dated 
Jit IVestminsiet' the 21st day of March last past, having 
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1 ^ 18 . Jnet the day and the year and at the place above men* 
tionedy for the purpose of examining the said George 
^pack!^ Page, relative to the disclosure of his estate; and the 
siud George Page being brought before us by WiUiam 
Erasmus Hardy^ clerk of the papers or deputy keeper 
of his Majesty’s prison of Newgate^ to which prison the 
said George Page hail been committed, by a warrant 
under the hands and seals of E.C»y &c. being the 
major part of the commissioners named in tlie said 
commission, for refusing to be sworn or to give any 
account of his property. And the following questions 
being now put to the said George Page, to which he 
gave the answer following; that is to sny, Question, 
Will you now submit to be sworn and examined 
by us, touching the disclosure of your estate, and 
particularly will you tell us where is the sum of 1600I., 
which it has been stated upon oath before us you had 
lately received from the sale of your stock in trade. An¬ 
swer, I can only give you tlie same reasons at jireseni I 
before gave you, that until the action at law is decided, 1 
cannot. And the said George Page refused to be 
sworn or examined by us touching the disclosure of 
his ^tate; we do therefore, &c. 

Marryatt and Andrews, for the bankrupt, nierc 
are three warrants under which this bankrupt is com¬ 
mitted, all of which are defective. The first, that of 
the magistrate is bad, because the commitment is stated 
to be till he is discharged by due course of law, which 
is clearly wrong, for it ought to have been ** till he 
shall be removed by order of the said commissioners, 
or the major part of them, by warrant under their 
hands and seals,” according to the express w'ords and 
directions of 5 G. a. c. 30. s. 14., by which this power 
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of conixnittal ie givexu As to the second warrant, tfaat 
is also defective because no question is stated on the 
face of the commitmex^ as is required by the seven¬ 
teenth section. The third warrant is wholly out of the 
cas^ for it is issued afler the writ of habeas corpus; 
and the question for the consideration of the Court is^ 
whether the party was lawfully detained at the time of 
applying for the writ. If he was not, he is entitled to 
be discharged. But this commitment, if referred to,, 
will be found defective also. For all commitments 
must set forth the Issuing of the commission, &c. that 
it may appear that the commissioner had authority to 
proceed. But there is no such statement in this warrant.. 
It may be said that it refers to the former warrant, in 
which these proceedings do appear, but one good com-- 
initmcnt cannot be made up of two, which are each 
defective, and the Court cannot pick out a part from 
one, and a part from another; each must in itself con¬ 
tain a complete ground of detention: and the Court 
cannot now make a good commitment,' even though 
they may see just ground for detention, for the eighteenth 
section, which gives them that power, does so only in 
cases wlrere the objections are formal; but here they are 
•ubstantiul, and go to the whole cause of the detention.. 
I'hc bankrupt is therefore entitled to be discharged. — 
Coombi^B case, (a) 

Scarlett and Chittyt contra. It is not necessary to 
argue that the warrant of the magistrate in this case is 
legal, because if cither of the warrants by the commis¬ 
sioners be valid, it will be sufficient. The first warrant 
jnay be considered as a warrant under the authority of 
1 Jac. I. c. 15., or under tliat act coupled with 5 G. 2. 
c. 30. The first of these two act^ sect. 7., gives to the 

(•■’) i jRrsf. Hep. BaukrupU-y, 396. 


1818. 
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1818 . commissioners power to examine the bankrupt upon 
- oath, and sect. 8. states, that if he shall refuse to be 

examined, or to answer fully to every interrogatory, 
the commissioners may commit him. The case of Hex 
V. Nathan (o), which was determined in Mich, 4 G. 2., 
decided that those interrogatories must be in writing. 
In the following year the statute 5 G. 2, was passed, 
which gave the commissioners the power of examining 
by word of mouth. Taking, therefore, the two statutes 
together, the bankrupt may be committed for refusing 
to be examined, though no questions have been put to 
him in writing. The second warrant is therefore good. 
There the refusal stated is general, and in unqualifieil 
terms: he refused to be sworn or give an account of 
his property^. The third warrant is however free from 
this objection, for there the question and answ'cr are set 
out. It is said, that this warrant cannot be relied upon, 
having issued subsequently to the writ of habeas 
corpus. But this may be done, and was done in the 
case of Mea; v. James Gordon, Mich, term 1777. ( 5 ) It 

(«) a 5 /r. 880. 

(i) Scarlett read to the Court the following note, furuikhed to him 
by Mr. Dealt,j. 

Michaelmas Term, 1777. 

James Gordon, being committed to New Prison, ClerkeniotU, till 
the next General Sessions, for assaulting a custom>liouse officer’s as¬ 
sistant in execution of his duty. 

Motion for a habeas corpus, because the statute 13 Sc 14 Car. a. e. x i. 
directs that Mich offender shall be committed, without bail, till the 
next garter Sessions. 

Writ of habeas corpus granted by the Court. 

Afterwards, the defendant being brought up, the keeper of New 
Prison returned the warrant of commitment, wliich appeared to be to 
the General Sessions; but he also returned a'warrant of detainer for 
the tame offence, issued the day before lie was brought up, by the 
nme justice, which was till the next Quarter Sessions.** 

The defendant therefore was remanded without opposiUon, the 
warrant eA detainer being strictly regular. 

is 
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if also contended that this warrant is itself defective in 1818 . 
not setting out the issuing of the commission^ &c.; bat sTpIne 
it refers most distiuctly to the former warrant, and there- Pao*. 
fore virtually incorporates it; and the former warrant 
does contain all these formal requisites. Even supposing 
however that all these warrants are bad, still by the 
18th section of 5 G, 2. c. 30. the Court may itself make 
a fresh commitment, if it appear, as it does in this case^ 
that there is substantial ground for detaining the bank¬ 
rupt in custody. 

Lord Ellenborough C. J. The 5 G. 2. c. 30. s, 16. 
enacts, that in case any bankrupt shall refuse to answer, 
or shall not fully answer to the satisfaction of the com¬ 
missioners, or the major part of them, all lawful ques¬ 
tions put to him by them, as well by word of mouth as 
by interrogatories in writing, he may be committed till 
he shall submit- Now here the bankrupt has refused 
to be sworn, or give an account of his property: must 
not, therefore, that be considered as a refusal to answer 
all the questions which the imagination of man could 
suggest, and as including a particular refusal to answer 
all lawful questions which the commissioners might put 
to him ? If that be so, the first warrant of the commis¬ 
sioners would be good. But 1 think also' that the second 
warrant of the commissioners is sufficient; for being 
made by the same persons, and directed to the same 
gaoler, and containing words distinctly referring to the 
first warrant, it virtually incorporates that warrant: 
then, if so, there is a recital of the jurisdiction of the 
commissioners, and a question and answer stated on the 
face of the commitment, and a commitment by the com¬ 
missioners because that answer is unsatis&ctory. That 

there- 
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1818. tiiei-efure is quite sufficient. But if both these warrants 
-- were ba^ the Court might* under the i8tli section, 

^yles.^ commit de novo. For the obJ«sdon is merely formal; 

for there is first an absolute refusal to be sworn stated* 
and at the conclusion the bankrupt is committed 
until he shall submit himsclfi^ and fiill answer make to 
the questions so put to him as aforesaid* no questions 
having been previously set out. That is* therefore* a 
mere defect in form. And upon the whole face- of these 
proceedings it clearly appears that there is substantial 
ground for detaining him in custody, lie must thcrc- 
ibre be remanded. 

13AYj:.£y J. The bankrupt in this case states, as his 
reason for refusing to be sworn, that he had commenced 
an action for the purpose of disputing the validity of 
his commission; but that is not a good ground for such 
refusal, Uiougli it perhaps might supply a reason for an 
application to the Chancellor. Then tlic only question 
is, whether these warrants are sufficient. Tije ground 
of setting out the cause of committal in the warrant is, 
that the party may know for what he is committed. 
But here he does know it; for he must be sworn before 
he is examined, and it is stated he refused to be sworn. 
Now is not that tantamount to a refusal to answer all 
lawful quesUons; for how can it be necessary to put 
questions to a man who can only answer them on oatli, 
and who refuses to be sworn. But I think also that if 
tliere be any defect, it is a defect in form; for from the 
first warrant of the commissioners it docs appetir that 
there is a substantial ground for a commitment; and if 
there be any defect in form, the Court may commit 
him de novo under sect. 18 . As where a man is corn* 

inittcd 
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initted for felony> and on being brought up by a habeia 
corpus the warrant appears defective the Court willy 
if there appears on the depositions a substantial ch«rge, 
re-commit himy notwithstanding such defect. In this 
casi^ therefore^ the bankrupt cannot be discharged. 

Abbott J. concurred, (a) 

The Bankrupt was remanded. 

(d) Halrvfi ]• was in the bail court. 


S.MiTH and Anothery Assignees of Kirkpatrick, 
a Bankrupt, against Plummer and Others. 

^^SSUMPSIT by the plaintiffs, as assignees of John 
Kirkpatricky a bankrupt, to recover from the de¬ 
fendants the sum of 620/. 135. 7</. for freight and pier¬ 
age for goods from Saint Christophci^s to Ljondon. The 
defendants pleaded the general issue, with a notice of 
set-off for money lent and advanced to, and paid, laid 
out, and expended for the plaintiff. The cause came 
on to be tried before Lord EUenboroi^h at GuildJially 
at the first sittings in Easter term 1817, when a verdict 
was found for the plaiutifis for 620^ 13s. 7^. subject to 
the following case: 

The plaintiffs are the assignees of John Kirkpatritky a 
bankrupt, under a commission of bankruptcy dated the 
25th of Juru 1811. The act of bankruptcy was com¬ 
mitted on the 20th June 1811, the usual notice inserted 
in the Gazette on 6th Jidy 1811, and the assignment to 
the plaiutif& duly executed on the 6th of August 1811. 
The said John Kirkpatrick before his bankruf^y was 
sole oamer of the brig Albion, Adam ZAttle master, 

which 
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a lien on the 
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ments on ac¬ 
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procuring the 
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which arrived in Saint C/irisifj^iAcrs in the niontli ot* 
Jtme i8ii, and there received on board a cargo of 
sugar and rain by the means and agency of WiUiant 
Thompson of that island, part of which cargo consisted 
of 30 hogsheads and one tierce of sugar, and 104 pun¬ 
cheons of rum, was consigned to the said defendants in 
London by the said William Thmnpsoth, by bills of lading 
dated one on the 24th and the other on the 26th June 
i8i I, in the customary form, the freight and pierage of 
which, at the rate therein specified, amounted to 
d2o/. 13s. 7d. The Albion sailed from St. Christopher's 
26th June 1811, and arrived in London on or about 
the 26th day of August 1811, with the said goods on 
board, and was reported on that day at the custom¬ 
house by the plaintlil'V agents, and the goods ware¬ 
housed at tlie JVest India Docks. The master when at 
St. Christopher's drew several bills of exchange for his 
disbursements on account of the said brig, and the pre¬ 
miums paid to Thompson for procuring his cargo, upon 
the said John Kirkpatrick as owner thereof^ payable to 
the said William Thompson or order, and amounting 
altogether to the sum of $261. 14s. 8d.; and w'hich bills 
of exchange were duly presented for acceptance and 
payment, and were refused acceptance and payment by 
the said John Kirkpatrick, and have been since returned 
to the said William Thompson as indorser thereof under 
protest and have been paid by him, and of which due 
notice was given to Little. On the brig’s arrival in 
Zjondon tlic master, in conscqueiwe of the refusal of the 
plaintifii to pay his wages, which at the time of the 
bankruptcy of Kirkpatrick amounted to 260/. and still 
amounts to that sum, or accept the bills drawn by him, 
or indemnify him against the some, refused to deliver 

up 
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' p the bills of lading to die phiintiifs, and directed the 
fVest India Dock CJompany to detain the cargo, which 
M'as accordingly done, until the 29th October and 
9th of November 1811, when the goods consigned to 
die defendants were delivered to the defendants, in 
consequence of the master taking off die stop on die 
goods at the said docks. Upon the arrival of the ship 
in the river Thames^ viz. on the apth August 181T, the 
master applied to the defendants as the consignees of 
the said goods, for an advance to enable him to de&ny 
the current cxpcnccs of the said vessel) and the de> 
fendarits did accordingly on that day advance to him 
the sum of 150/. for that purpose. On the 3d of 
September, the plaintiffs gave notice by their agents to 
the defendants, not to pay the freight due on the con¬ 
signment to them, to IMtle the master; to which the 
defendants answered, that they were authorized by Little 
to receive the freight from the consignees, being princi¬ 
pally due from themselves, and that, when received, they 
should hold it agreeable to his instructions, and pay it 
over to any one empowered by him to receive it, after de¬ 
ducting the 150/. advanced by them. On the 29th Octo~ 
her, the plaintiffs by their agents gave a furtlier notice to 
the defendants, that they, as assirrnces of Kirkpatrick, 
should hold them responsible for aUj r- incy they had 
paid or should jiay ^ Little on account of the freight, 
and on the 5th November, a more foru.al notice to the 
same effect signed by the plaintiffs themselves, was 
servctl upon the defendants. At the time of these 
transactions the plaintiff and the bankrupt resided at 
Liverpool. Little is since dead, and neither he nor his 
personal representatives have taken up the bills. The 
defendants claim to retain 150/., part of the amount of 

. the 


ISIS. 


Smith 

Bgaintt 

Plummih. 




578 


CASES IN EASTER TERM 


the freight, &c. to satisfy the advance made by them to 
Uttle^ the master, and the residue on the ground that 
the master had a lien thereon for his wages, and the 
amount of the said bills of exchange so drawn by him, 
and that he authorized them not to pay over such re¬ 
sidue to the said plaintiffiu 

The quMtion for the ojunion of the Court is, whe¬ 
ther the plaintifife are entitled to recover the whole or 
any part of the said sum of 620/. X3r. yd. If they are 
entitled to recover the whole, then a verdict is to be 
entered for that sum; if the defendants are entitled to 
deduct a set-off the sum of 150^. advance by them, 
then a verdict is to be entered for the plaintiff for 
470^. 13s. ^d.\ and if the plaintiffs are not entitled to 
recover any part, then a nonsuit to be entered. 

ParkCi for the plaintifis. There are two points in 
this case; is4 That the master has no lien on the 
freight for his wages and disbursements; and, zdly. 
That the defendants are not entitled to set off against 
the claim of the plaintitis the sum of 150/., paid by 
them to the master on the 29th August» The first case 
upon this subject is Wilkins v. Carmichael («), by which 
it was decided that the captain of a vessel had no lien 
on the ship for wages, or for stores furnished, and re¬ 
pairs done at his expence, in Engjfind. And this was 
decided on the ground that the law always considered 
the captain as contracting personally with the owner. 
In Hussty V. Christie and Others (b), it was laid down 
that the master had no lien on the ship for money ex¬ 
pended or debts incurred by him' for repairs done 
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during the ▼<^agc. That case came from the Court of 
Chancery, and was argued on the ground that as the 
master had a right to hypothecate the ship the lien 
ought to be allowed; but Lord Ellenhorough C. J. said, 
that though by such hypotheoition he might ^ve to 
others a lien, it did not follow that he had one himself 
The case is plain on principle; fot the master Is only 
the servant of the owners, and cannot therefore be en¬ 
titled to the possession as against them so as to give 
him a lien. The case of a lien at common law is where 
the party being compelled to do that by whidi die debt 
arises, has for his security this right ^ven to him. 
The lien of the factor depends on the custom of the 
trade. This falls within neither oC^hese two; for the 
master is not compelled to expend the raon^ or incur 
the debt; and there is no custom authorizing the lien. 
There is no authority W’hich can be cited on the otlier 
side, except one nisi prius case of White v. Baring (c), 
and that was previous to Httsse^ v. Christie. Then if 
there be no lien on the ship or cargo, how can there be 
one on the freight ? The master's authority to receive 
the freight, is not irrevocable, not being coupled with 
an interest. And if this claim were allowed, it might 
be productive of great inconvenience, for on a fresh 
master being appointed, the former one might refuse, 
on account of some claim like thi^ to deliver up the 
ship to the owners. As to the second point, the case 
do^ not state that tliis sum of 150/. advancec^ was 
applied for the purposes of the ship, so that the owners 
arc not liable for it. Nor can it be considered as a part 
payment of the frdght; for at the time it was ad- 
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vanccd the freight was not due. It must therefore 
merely be considered as an advance by the defendants to 
the master. Now the ship lieing in England^ the master 
might have applied to the owners themselves. It is 
not even stated, that this money was necessary for tlie 
ship’s disbursements, and for any thing that appears, it 
might have been advanced to the master to pay his 
own wages. Besides he bad no authority to bind Uie 
assignees without their assent, and there the^ have not 
assented to this advance. 


Richardsont contrl. The bankruptcy can in this case 
make no difierence. It took place 20th June 1811, at 
which time the vessel was at Jamaica^ and the bills of 
lading are dated on the 24th Junct and are subsequent 
to the bankruptcy. The assignees therefore who claim 
the benefit of the master’s services in bringing home 
the ship, are not at liberty to say, that the bankruptcy 
places them in a better situation than the owner would 
have been. The master it must be allowed has no 
lien on the ship. But there has yet been no decision 
as to freight, and that cose is distinguishable from the 
case of the ship. He is as to the ship merely the servant 
uf the owners, and though he has a right to the possession 
of the ship as against others, has no right as against 
them. But as to the freight it is different; for he 
it b who enters into the contract for it, and it is not 
the ship alone which earns the freight, but the ship and 
the labour of the master jointly. The contract being 
therefore made by him, and the labour performed, and the 
sailors hired by him, and he having a right to maintain 
an action for die freight, are circumstances which mate- 
rially distinguish this case from those cited. Here he 

has 
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hits expended his own money for the necessary repairs of 
tiac ship, and paid a premium for obtaining this cargo. 
T he owners therefore who claim the benefit, ought 
also to take the burthen. Tiie Justice of the case is 
clearly in favour of allowing the lien. As to the 
second point, the 150/. must be considered as a part 
payment of the freight, and being paid before notice 
from the owners, is a valid payment. The defendants 
were the consignees of the cargo, and being applied to 
by the master in that character, they paid this sum of 
roon^ to him. This was on the 29th Ai^ust, and no 
notice was given to them till September 3d. They are 
therefore at all events entitled to the benefit of this 
payment, in reduction of the plaintiff’s demand, even 
supposing the opinion of the Court to be against them 
on the first point. 
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Parkey in reply, was stopped by the Court. 


Lord Eli.enborouoh C. J. The owner has undoubt- 
tsdly the primary right to receive the freight, and to sue 
the consignees of the goods for it: and whether the 
master has any right to receive the freight from them as 
against his owners will depend upon the question whether 
he has any lien upon the freight. In the first place, he 
has no lien on the sliip for his wages; then as to the 
advances made abroad, they ma}' indeed constitute a 
debt due to him from the owners, but he has no lien 
for them. The case of Wilkins anti Others v. Carmi¬ 
chael (a) decided that a captain of a ship has 110 lien on 
the ship for wages, stores, or repairs done an England t 
and Hassetf v. Christie and Others ( 5 ) decides that he 

(«} Dough xoi. {i) 9£t/U,4*6. 
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has none money expended or debts uicuifed fay bim 
for repairs on the voyage. Then if he has no lien on 
the ship, as appears from these cases, he can have none 
upon the freight, as the Hen on tlie freight is consequen> 
tial to the Hen upon the ship: and here there is the 
additional circumstance, that it is not proved that these 
advances abroad were made for the current expences of 
tJie ship. There is therefore in this case no pretence for 
the Hen on the part of the master, through whom the 
defendant sets up this claim. The plaintiff therefore is- 
entitled to recover. 


Bayley J. I am of the same opinion. The master 
is the servant of the owners, and it is in his power, in 
order to protect himself against any loss from non-pay¬ 
ment of wages, or for advances, &c. made by him 
abroad, to make a specific bargain with them, and 
require security for its performance. Liens only exist 
three ways; either by express contract, by usage of 
trade, or where there is some legal relation between 
the parties. In this case there is no express contract, 
nor any usage of trade, and the term legal relation 
applies only to those persons on whom the law throws 
an obligation to do particular acts, and in return for 
which, to secure payment, it gives them a lien ; as, for 
instance, an innkeeper, carrier, and tailor. It has been 
decided that the master has no lien on the shiji, either 
for repairs, wages, or advances. therefore, he has 
none on the ship, he can have none on the cargo; for 
they must stand on the same footing; and if any hard¬ 
ship arise to the master from this, - it is owing to his 
having made an imperfect bargain with his owners. 
'I'licn as to the 150/., it is said that it is at all events 

paid 
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paid to the roaster in his character of master, and by 
the consignee, and as part of the freight It is paid to 
him in that character, mid by the consignee; but it is 
not paid to him as part of the freight. For these rear 
son^ it 8€^ems to me that the plain tiff is entitled to re¬ 
cover for the whole sum. 

Abbott . 7 . I am also of opinion, on both grounds, 
that the plaintiff is entitled to recover. It has been 
already decidetl that the master has no lien on the ship ’ 
for wages or other di'^burscineiits, and he has no right to 
sue for these against the ship in the Admiralty. These 
decisions seem to lend to the conclusion that he has no 
lien on the freight; for the right to receive the earn¬ 
ings of the ship must follow the right to the ship itself. 
As to the second point, it is said that the advance of 
the 150/. to the master was made to enable him to 
defray the current expences of the vessel; but it is not 
stated that these current expences were actually paid 
bv him, and, for any thing that appears, the owners 
might have funiished him w ith money for that purpose. 
It is not necessary to say what the law would be if the 
monev had been ailvar.ccd abroad, and had been actu- 
allv aj^plied to the expences of the ship: for this takes 
place after the arrival of the ship in the river Thames i 
and it is quite sufiieiont for the decision of the present 
case to say, that an advance of money to enable the 
master to defray the current expences in England, can¬ 
not be considered as a part payment of Ircight to the 
owners by the consignees. 

Hobboyd J. I am of the same opinion, that the 

master has no lien on tlie cargo, on the fi’eight, or on 
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the ship. The cases which have been cited expressly 
decide that he has no lien on the body of the ship in 
respect of wages, or money expended for stores or re¬ 
pairs, aud tlie lien on the freight must stand upon 
the same ground. Then as to the 150?., I think that 
cannot be considered as a part payment of die freight, 
but as a loan to the master by the consignees. 

Judgment for the Plaintiff. 


Vuttiay, 

Afril z8tb. 

Upon a cove¬ 
nant to repair 
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breaches com¬ 
mitted before 
tlie term has 
expired. 


Lvxmore against Robson and Another. 

J^ECLARATION in covenant by the assignee of 
the lessor, against the assignee of the lessee, upon 
a lease, the term -in which had not expired. The 
breach assigned was upon the fbllowing covenant to 
repair: that the lessee should and would well and 

sufficiently repair, and in proper repair, all and 
singular the buildings, walls, fences, and hedges there¬ 
on standing and being, or thereafter to be erected and 
made -in and upon the said thereby demised premises, 
or any part thereof, during the continuance of the 
term.” To this dcclai'oiion there was a general de¬ 
murrer. And now 

I 

Moore, in support of the demurrer. The covenant 
to keep in repair will be satisfied by the lessee’s putting 
the premises into repair at any time during the con¬ 
tinuance of tlie term. No right of action, tlierefbre, 
vests in the lessor or his assignees before the term has 
expired. In MaiiCs case (a), the following position is 


(a) sCaie,n, 


laid 
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laid down, ** A man leases a manor for years, and the 
lessee covenants to keep the houses of the manor, and 
as much as was in the manor, in os good plight as he 
found them, during the term: the lessee committed waste 
in the houses, and in cutting of oaks; the lessor brought 
an action of covenant, before the end of the term, for 
the oaks, because, for them, it was impossible that the 
covenant should be performed: otJicrssise is it tjf the 
houses; and therewitli agree. F.N.B, 145. k. & 12 
(13) E. 3. tit. Covenantf 2.** 

Lord Ellenuouovuh C. J. The common sense, the 
practice, and the general convenience of mankind, re¬ 
quire that a construction dilFcrcnt from that in the case 
cited should be adopted. By the terms of the covenant 
the lessee is bound to keep tlic premises in repair; then 
to keep them in repair he must have them in repair at 
all times during the term ; and if they arc at any time 
out of repair, he is guilty of a breach of covenant, 
which is the }>ropcr subject of on action. 

Bayi.ey J. Neither common sense nor any prin¬ 
ciple of law will lead to the conclusion which the passage 
cited from the 5 JRcp. w'ould seem to warrant. 1 there¬ 
fore think, there must be Judgment for the plaintiff 

Abbott and Holkoyb Js. concurred. 

Judgment for the Plalntifi* 

Mannings who was to have argued in support of the 
declaration, stated, Uiat on referring to the case in 
F. N. B.t cited as on authority for the position laid 
down in Main'h cose, it appeared that no judgmcttC 

Q c| 3 what 


5 S 5 

1818 . 

Lusweac 

RoBWX. 
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JFridaj, 

May ist. 

Thc8&9«^.3- 
r.ii. J-7- ap¬ 
plies to writs 
of error, and 
therefore a 
writ of error 
does not abate 
by the deatii 
of oiif of seve¬ 
ral plaiuti/fi! in 
error. 


whatever had been pronounced; and, thcrefino, what 
was said by the Court (iould be considered as no more 
than an obiter dictum; and that in zBolLBep»ZAl* 
Doderidge J. denied the case to be law. 


Clarke against RirroN and Another. 

^SSUMPSIT upon a promissoiy note dated 24tli 
June 1815, whereby defendant promised twelve 
months after date to pay to plaintid' the sum of 
278/. IIS. 6 d. The action tvas commenced in Hilar if 
1817, and the plaintiff in Trinihj term following, ob¬ 
tained judgment; on which a writ of error wds brought 
by the dcieiidaiits returnable in the Exchequer chamber, 
•which 'W’as regularly proceeded with, and the transcript 
was carried over into the Exchequer chamber. In Oc- 
tober 1817, and before the assignuieiit of errors, one of 
the plaintiffs in error died. 


Manning, for the defendant in error, obtained a rule 
ill this court, calling upon the surviving plaintiff in error 
to shew cause why a remittitur should not be entered 011 
the roll, and why execution should not issue upon the 
judgment obtained in this court. The ride was moved 
for, on the ground that a writ of error abated by the 
death of one of the plaintiffs in error before assignment 
of errors; and for this he cited Tidd's Practice, vol. 2. 
p. 1194 . 


Deacon sfiewed cause. This case falls within the 8 
and 9 JPE 3. c. 11. s. 7. by which it is enacted, that ** if 
there be two or more plaintifis or defendants, imd one 


or 
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wmorestialldieyif theGaoKofAadi action ihallsunriv*. 
to the Bamvingplaintiffor pliuntifl&} or agauutthesnr*- 
viving defendant or defendants, the writ or action diall 
not therefore be abided, bat sudi death being si^gested 
upon the record the action shall proceed/* Here then 
the defendant in error should have caused a suggestion 
of the death to be entered on the^roll, and given a rule 
to the surviving plaintiff in error to assign the errors. 
And though Tidd lays the law down differently in the 
passage cited, yet he supports it only by cases, all of 
which were decided previously to the passing of the 
statute. They therefore do not aficct the question, and 
by the fair construction of the statute, with which the 
practice in the Exchequer chamber agrees, the writ 
clearly does not abate. 


ms. 


Culaaa < 

- 

futvesf. 


Lord Ellenborough C. J. This case appears to fell 
within the meaning and words of the act of parliament. 
The proceeding is an action which is commenced 
by a writ, and tlie cause of the action is the damage 
sustained by the parties from the error in the previous 
judgment, and this damage equally attaches on the sur¬ 
vivor in this as in any other action. The case therefore 
falling within the statute referred to, tliis rule must be 
discharged. 

Rule disdiarged. 
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The King against The Justices of Devon. 


The 37 G. 3. J^^ANNING in last Michaelmas term, obtained a 
whwi the’jns^ rule nisi /or a mandamus to the justices of the 

^'ecdvi’pi'ttj' county of Devon^ commanding them to allow John 
th^dWisl^nt " l^ichards Beidy the examiner of weights and measures, 
othw*^Dbcei^of division or district of Ilfracombe and Parracombe 

in the said county, a reasonable recompense or satisfao* 
tion for his trouble in tlic execution of the said o/Kce. 
The affidavits on which the rule was obtained stated, 
that the said John Richards Reid was duly appointed 
and sworn into the office at a petty sessions lietil before 
two magistrates in July 1813: that the district for 
which he was so 8r>pointed consists of thirteen parishes: 
theTiitirwhen that lawful measures, &c. were provided for liiiii, and 


the several 
counties of 
Sttjliiiid, are 
authiirizcd to 
appoint exa* 
miners of 
sveiRhts and 
halances, ex¬ 
tends only to 
such divisions. 
See. as were 
known and 
recoo'iiixed 


the act passed; 
and, therefore, 
such appoint¬ 
ment made at 
a petty session^-, 
liy two justicLS 
for a district 
which they 
had, without 
the consent of 
the other nia- 
gistrates, cre¬ 
ated within 
the last live 
or six years, 
was held to be 
illegal. 


paid for out of the county rate: that he continued 
tluly to execute his office, and to receive the salary out 
of the county rate, for two years and upwards; and 
that since that time, the magistrates hail wholly refused 
to make him any recompense, (although he had con¬ 
tinued to perform the duties of the office,) on the 
ground that they would not recognize the establishment 
of a new division: that the district for wliich he was 
appointed, was in lengtli twenty miles and in breadth 
five miles: that the district for which the justices of 


the county contended, comprizes the three hundreds 


ofBrauntont Fremington, and Sherwillt containing forty- 
four parishes, and being twenty-five miles in length and 
eighteen in breadth; and that the appointment of one 
inspector of weights and measures for so great an extent 
of country would be highly inconvenient. 


II 


The 
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The affidavits in answer to the .rule^ stated, that the 1818 . 

tlivision of Braunton had as far back as could be re- ' 

• The King 

inembered consisted of the three hundreds of Brauaton^ agmna 

Sherooilli and Fremingtorit and all magisterial business ^*’*i)evok!* 
for that division had always been done at Barnstaple; 
that about five or six years ago, two magistrates, 
without the assent or knowledge of the other magis¬ 
trates of the division, had attempted to create this 
new division within the former one, which was at first 
called by them the division of Trentishoc^ and after¬ 
wards that of Ilfracombe and ParracombCi and that 
they had appointed this inspector of weights and 
measures: that there was no necessity for such ap- 
}>ointnient, the whole division of Brauntmi being thinly 
inhabited, and there being already similar officers ap- 
{tointed at the three principal places therein, vie. one 
at BarnstapUy appointed by the magistrates of the 
tlivisioii, the second, at Ilfracombe, by Sir Boachier 
Wrey, the lord of the manor there, and the third 
for the hundred of Braunton, at the court-leet of 
Lord Courtenay, The case having stood over till the 
present term, 

Tancred shewed cause. Tliis case depends on the 
construction of two statutes. By the first, 35 G. 3. 
c. 102. s. I., a power was given to the justices of the 
peace at their quarter sessions to appoint a person to 
examine weights and balances; and after proceeding to 
state the powers and duties of the person so to be 
nppointeil, the fourih section authorized the magistrates 
at the quarter sessions to allow him a reasonable re¬ 
compense or satisfaction fur his trouble out of the 
county rate. The 37 G. 3. c. 143. s. i. repeals so much 

of 
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The Kiko 
^aiut 

The Jutticet of 
DevoK. 


of the former act m rehttea to this fnmer of appoiat- 
inent, and enacts, that it shaH and nia]r be iawM to 
and Ibr the justices of the peace at their re^ective 
pel^ sessions within the division^ district^ and other 
{daces of tlic several counties, of England and Wbki* 
to make sudi appointment. So that it appears that by 
the law, as it now stands, the justices in their petty 
sessions arc to appoint, and the quarter sessions to give 
the reasonable recompense. Now the question is, was 
tliis appointment a legal one? The mogistrates can have 
no power to create in this way a new district, within which 
they may hold a petty sessions, and where they may 
make these nppoiiilmenls. It appears from the al&da- 
vits, that the supposed division of Il/racombe an<i 
PaiTacomhe liod no existence at the time when 37 G. 3, 
c. i/f3. was passed, having only been divided from the 
otlicr district for about five or six years. And the 
act can have reference only to “ districts, divisions, 
and other places” tlu:n existing. There is no necessity 
for the present appointment, for there are alrcadv 
three similar officers within the district. 

- He was then stopped by the Court. 


Scarlett and Mannings contra. The words of the 
act are general. The justices at their petty sessions are 
to appoint the ollieer within the divisions, districts, or 
other places; and though perhaps the word “ division” 
may have a particular and definite meaning, and may 
be referred to the time of the statute of 33 Hen. 8. c. 10. 
whereby the magistrates were authorized to divide 
themselves according to hundreds, wapentakes, &c.: 
yet the other w’ords, ** districts or other places,** are 
quite general, and will cover the present case. TIic 

1C object 
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olgect of tibe second statutetrts to give the appointmeftMd 
the ma^strates immediately miding on the i^t, ^dto 
woald be more likdy to be acqoaiated with the local 
circumstances requiring such appointment. Here it 
appears the district consists of thirteen parishes^ imd 
extends over a considerable space; and of the other 
three officers, two are not under the controul of the 
magistrates, being appointed by individnals, and the 
third, who is appointed by the magistrates, is at a con> 
siderable distance. Besides, here the salary has been 
paid by tiie magistrates fur two years, and that must 
be considered as a recognition by tiiem of the appoint¬ 
ment. And then, after the labour has been performed 
under this implied recognition, the magistrates cannot 
turn round and refuse to make the reasonable com¬ 
pensation required by 35 G. 3. c. X02. on tlie ground 
that the appointment originally was illegal. 



iTte IChio 



Devoa. 


Lord Elle.vboiiough C. J. This is an application 
to the Court to compel the sessions to make a reason¬ 
able compensation out of the county rate to an officer 
whom they think unnecessary. It appears that about 
five or siK years ago two magistrates separated them¬ 
selves from the rest, and took under their jurisdiction a 
particular district, which before that period had formed 
part of another and larger division. For this they 
liav'e held a petty sessions, and at that petty sessions they 
have made this appointment. The question is, whe¬ 
ther that act is a legal one; the act of the 37 G. 3. c. 143. 
having given the power of appointment to the justices 
at their respective petty sessions within tlie districts, 
divisions, and other places of the several comities of 
England and Wales. What the legal qualities of a tU- 


vision 
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vifion may be, is perhaps doubtful, but it is at least 
clear that the division must be one existing at the time 
of the act. For the act must be construed so as to have 
been capable of being carried into immediate effect when 
it passed. Now how could it have been carried into imme* 
diate effect in this district of ilfmeombe and Parracombe, 
when the district itself had no existence at the time of 
the passing of the act of the 37 G. 3. c, 143. ? If sp this 
cannot be a legal appointment, being a burthen thrown 
on the public by persons without any jurisdiction; and 
the Court, therefore, will not enforce the payment of 
the salary of this officer by mandamus. 


Bayley J. I am of the same opinion. The body 
of magistrates in a large division cannot be subdivided 
in the way stated on the face of these affidavits. ITie 
subdivision should at least be made by the consent of 
the whole body at their petty sessions. For if these 
two magistrates may thus subdivide themselves, any 
other two might do the same, and so the whole divi¬ 
sion might be separated into small districts, and great 
inconveniences might be produced. There is no ju¬ 
risdiction given by the act to the justices to appoint this 
officer, except at a petty sessions, and unless that petty 
sessions be within a known and recognized division. That 
is not so in this case, for this is a petty sessions held 
within only a limited pait of the division. The ap¬ 
pointment, therefore, being illegally made, this rule 
must be discharged. 

Abbott and Holroyd Js. concurred. 

Rule discharged with costs- 
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Copeland against Stephens. 

^^CTION of covenant. Tlie plaintifl^ in Mkliaelmat 
term i8i(^ declared, Uiat by an indenture^ dated 
pth June 1813, made between her and one Robert 
Thompson, she demised to the said Robert Thoapson, 
his executors, administrators, and assigns^ a certain 
messuage, &c. for seven years, at the rent of 57/. 15s. 
per annum, to be paid by four equal quarterly pay¬ 
ments, which the said Robert Thompson covenanted, for 
himself, his executors, &c., well and truly to pay or 
cause to be paid. That the said Robert Thompson 
entered and became possessed of the said demised pre- 
mise% and that afterwards, on die 3d M<y 1814, all the 

tlie term still remains in the banknipt, and he i:: liable to the payme 
ing due luhKqiicnt to the bankruptcy. 

VoL. 1 . 11 r 


1818 . 


The ^rneral 
assignment of 
a bankrupt’s 
personal estate 
under his com* 
mission, does 
not vest a term 
of years in the 
assignees, ud> 
less they do 
some act to 
manifest their 
assent to the 
as*.i!;?iment r.s 
it 11^ -.rds the 
term, and their 
acceptance of 
the estate, 
rents, &c. And 
therefore till 
some act of 
this sort is 
done by them, 
a of rent accru* 


estate, 



594 


CASES IN TRINITY TERM 


ISIS. 

Cotelano 

jgaitisi 

STErHEMI. 


estate, rig^t, titl^ interest, term of years then to come 
and une:i^ired, profit, claim, and demand whatsoever 
of the said Boberi Thompwon to the demised premises 
by assignment thereof legally came to and vested in die 
defimdant, who entered and became possessed and con¬ 
tinued possessed till the time of action brought. Tlie 
declaration then charged a breach of covenant in the 
defendant not having paid a quarter’s rent due 29tli 
SeptenJ)er 1815, amounting to 142. 95. 8d. 

Plea, that after defendant became assignee of the 
demired premises, to wit, on the ist June 1815, he be¬ 
came a bankrupt, and that afterwards, and before uiiy 
part of the said sum of 14/. gs. 8</. became in arrear 
and unpaid, the commissioners, on the i st Jul^ 1815, 
by indenture between themselves and one William 2 'ate, 
assigned to the said William Tate, (who had been be¬ 
fore duly cliosen assignee of the estate and cftects of tltc 
said defendant,) all the goods, chattels, merchandises, 
effects, debts, sums of money, and all other personal 
estate whatsoever, and all the estate^ rights title, interest, 
equity of redanption, property, claim or demand 'what¬ 
soever of or in the said demised premises belonging to 
to the defendant. By virtue of which all the estate, in¬ 
terest, and term of years then to come and unexpired 
of him the said defendant o^ in, to, or out of die 
said demised premises became smd were from thence¬ 
forth and still are legally assigned to and vested in the 
said WiUiam Tate as such assignee as aforesaid. 

The plaintiff replied, that the said William Tate did 
not, before the said sum of mon^ in the said declara¬ 
tion mentioned became in arrear and'unpaid, or after¬ 
wards, accept the said indenture of lease, or the benefit 
therefrom, as poit of the estate and effects of the said 

defendant. 
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defendant, nor enter into or become possessed of the 
said premises thereby deEHsed. To this replicatioii 
there was a general ikmarrer and joinder; and the 
case was argued in last Midkaelmas tem^ bjr 


1818 . 

Ce»ct.AM» 

iigiiim 

STsracWsi 


Deacon, in suf^rt of the demurrer. The distinction 
between the. liability of die original lessee and that of the 
assignee of a term is, that the first is liable always by 
reason of the privity of contract; the latter, only by 
reason of the pi’ivity of estate. The moment therefore 
that the privity of estate is gone, his liability ceases to 
exist. Here the defendant is sued as assignee of the 
term originally demised to Robert Thompson, and the 
question is, whether the privity of estate still subsists. 
It was not necessary to aver in the plea the entry of 
W. Tate, the assignee of the bankrupt. For when an 
assignment to a third person^ not a party to the suit, is 
pleaded, it is not necessary to aver entry. In Cook v. 
Harris (a). Lord Hplt says, “ The ancient method of 
pleading assignments was virtute cujus the assignee 
<< assented and was possessed ; but that is disused now, 
** for the assignee has the estate in him before entry, 
though not to bring trespass.” And there the as¬ 
signee was himself the party to the suit; so that that 
case is stronger than the present. The lessee has a 
right and an estate in him before entry, which he may 
grant or assign to another, (i) 5 «^«’s case, (c) Then 
as large an interest ns passes to the lessee before entry, 
will pass to his assignee, or from one assignee to an¬ 
other, before entiy, and there will not remain witli 
either the lessee or the mesne assignee such a privity of 
■estate with the lessor as would entitle the latter to sup- 

(«} X Ld. Jttym. 367. (b) Liu. sea, 66- Co, Liil. Afs- 

if) s Cake, i24< 
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port an action of covenant against tliem. Here the 
commissioners have assigned all the banknipt’s interest 
to the assignee under the commisnon. The bankrupt 
then has no privity of estate and being onfyess^ee 

of the termt and not lessee, there is neither privity of 
estate nor privity o{ contract; and imnsequently ^ this 
action of covenant cannot be maintained against him. 
In £atOH v,Jafues{a), an entry was certainly held to be 
necessary. But that case has been overruled in 
Wuterddl v» Dale{b), and by Lord Kenyon in ^otte v. 
JSoans. (c) > And the same seems to have been taken as 
clear law in i^parkes v. Smith and PiUdngtoH v. 
ShaUer. (e) In Taylor v. Shum it was admitted, that 
.an assignment to a beggar, or to a person leaving Uie 
kingdom, was valid, so as to divest the estate from the 
ori^nal assignee: yet that might lead to great fraud. 
So it was also decided in Walker v. Beeves (g); and in 
Odell r, Wake(h) the entiy of the second assignee was 
held not to be necessary. Here the bankrupt has not 
divested himself pf the term, but the law has done it 
for him. And it ^is not necessary for him to shew that 
the assignee under the commission has entered. If the 
assignee bad entered, he would then have been liable 
for the rent. And therefore in bringing the action 
against such assignee, it would be necessaiy for the 
lessor to aver an entry by him* But here it is not ne¬ 
cessary for the defendant to shew who is liable. It is 
sufficient for him to shew that he is not. An assi^ee 


(a) DMgi4S4> (i) 7 3*** 

(c) Sittinii^ at tOesItmiuter after Trbu^ terta 39 Gee. 3, WaedfeAl^ 
Zandhri end Tenant, 103. 

(rf) % rent. % 7 S . (e) i rern. 374. (/) X Se$, dr J’nlL ai. 

(g) liet^L 461. in notis. (^) 3 Camfi. N, P. 394. 


of 
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}f a bankrapt is in a different ntoadon from an assignee 
of a term. It has been determined that he is not liable 
unless he aocsqits. BourdiUon t. JDaUon (a), Tumor v, 
Richardson. (&) ISpt this is a peculiar advantage super- 
added to the charactor of assignees of bankrupts. It 
cannot alter the situmion of the bankrupt, who by the 
assi^ment is equally divested of the property, although 
it is cast on his assignee with drcumstances of unusual 
advantage. The bankruptcy is a forfeiture of all his 
property, and vests it in his assignees. Cooepor v. 
Chilly. (<r) Suppose a debt due to a bankrupt be at¬ 
tended by a duty, for which reason the assignees might 
not choose to sue for it; can tlie bankrupt sue for it 
himself? Or suppose goods belonging to the bankrupt 
be in the hands of a third person, subject to a lien, 
which die assignees will not discharge; can the bank¬ 
rupt discharge the lien and bring trover for the goods? 
Yet, if all that did not go to the assignees remmned with 
the bankrupt, as is stated in Tunmr v. Bichardsony the 
right to sue for the debt and the right to. the possession 
of the goods would, in the cases put, be in the'bankrupt. 
But that is not so. The bankruptcy and assignment 
have therefore divested all the interest in this term of 
years, which is a mere chattel interest, out" of the de¬ 
fendant. {^Abbott J. The declaration, avers, that the 
bankrupt has continued in possession, j The only way 
in which the continuance in possession of the bankrupt 
could become material would be, that such .&ot might 
perhaps support a replication per fraudem to the assign- 
mait. ItsKeux v. Nash, (d) But here the assignment 
is by act of law, and fraud is wholly out of the quesdon. 


1818 . 


QoribAHB 

Mgainst 

SrrPHSNS. 


(«) Pe»h, JV. P. Cm. a 38 . 

(«} I Pwr. a BL Cent. 485. 

R r 3 


(J) 7 East, 335 . 
(4() %Stra.x%%x. 


Then 
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Then the interest having once been divested out of the 
bankrupt, thdre has been nothing to revest it in him. 
The refusal, actual rejection, and disclaimer by liis 
assignees would not do so, even if tliat bad been stated 
In the replication, which^ it is not. And the lessor is 
not damnified by this: for be may distrain for his rent, 
if the premises continue to be beneficially occupied; 
and if not so occupied, he may then recover the pos¬ 
session. At all events, he has an action against the 
original lessee by reason of his privity of contract. 

Peake, contr^ admitted that the question was, 
whether the privity of estate between the plaintiff and 
defendant still remained. There is a material dis¬ 
tinction between Walker v. Reeves and Tailor v. Shum, 
the cases cited, and the present case. For the assignee 
here, is the assignee of a bankrupt who is not liable 
unless he accepts. If he does not accept, no interest 
passes to him by the assignment. That is not so with 
the assignees in the other cases. The moment a privity 
of estate between the lessor and second assignee, is 
created, the privity of estate between the lessor and first 
assignee ceases; but not till then. In Bourdillonx. 
DAlton, the assignees were held not liable, they not 
having entered; no interest therefore vested in them: 

If it had, the very act of vesting would have created a 
privity of estate, and made them thereby liable. In 
Wadham v. Marlowe {a) the bankrupt had obtained his 
certificate. \Jiayley J. That would make no difference 
where the rent had accrued due after the bankruptcy. 
Lord Man^ld in that case goes on* the ground that 
the privity of estate was gone.] ' By the statute of the 


(rt) 8 East, 314. n. 


49 G. 3, 
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5 ^ 

4P G. 3. e. 12X. f. 19. it ig enacted, ** Uiat when any 1 B 18 . 
bankrupt is entitled to a lease or assignment for a leas^ CorstAan 
and the assignees shall accept the same and the benefit 
therefrom as part of the bankrupt’s ;Cstate and effect^ STSMsaa. 
the bankrupt shall not be liable to pay the rent ac¬ 
cruing due afler such acceptance nor be liable to be 
sued for the non-observance of the covenants contained 
in such lease.” Now here it is observable, that the 
event in consequence of which the liability of the bank¬ 
rupt is removed, is the acceptance by his assignees. 

If therefore they dto not accept, it would seem to follow 
that his liability remains. For the question i^ how 
has the estate passed out of the bankrupt. It cannot 
be out of him till it is vested in some one else. Then 
the privity of estate must continue until the other side 
have shewn a termination of it. This they have not 
done. It docs not stand on the omission in the plea 
to state an acceptance by the assignees, but the non- 
acceptance is stated as a fact in the replication. 

Deacon, in reply, adverted to the latter port of the 
19th section of 49 G. 3. giving a power to the lessor 
to apply to the Chancellor in case the assignees of a 
bankrupt refuse to determine Whether they will or will 
not accept the lease, and contended that this shewed 
the object of the whole section to be for the benefit of 
the lessors in such cases, and to have no reference 
to the liability of the bankrupt in cases where the 
assignees did not accept. In BourdMUm v. Dalton, 
the assignees were the defendants in the cause. Here 
they are strangers. Although, therefore, they were 
held to be not liable in that case^ it will not follow as 
a consequence that the bankrupt is liable here. They 

R r 4 may 
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mi^ have the estate legally in diem* although from 
their peculiar wtnation they hold it under peculiar ad¬ 
vantages to themselves. [AbboiS, It is remarkable) 
that in the part of the nineteenth section, to which you 
have aliuded) the legislature do not say that the lessor 
shall, in bis application to the Chancellor, pray that the 
assignees may surrender the »tate, but only that they 
shall deliver up the lease and the possession of the 
premises. Now if it had been considered that they 
had any estate in them, the l^slatuie would probably 
have directed that they should be compelled to sur¬ 
render it. That form of expression however, has not 
been there used.] 

Cttr. adv. vtdi. 

Lord Llijbnborougu C. J. in this term delivered the 
judgment of the Court. 

This wjis an action of covenant, brought in MicfiacU 
mas term 18id, by the plaintiff Copeland^ upon a 
lease for years of a messuage and other premises, made 
by her to one Bobert JThompson, rendering rent quar¬ 
terly, and containing a covenant by Thompson the 
lessee, for himself and his assigns, to pay the rent at the 
days appointed. The plmntiff, having in her declara¬ 
tion set forth the lease, and averred the entry and 
possession of Thompson the lessee, alleged further, that 
the estate of Thompson was assigned to the defendant, 
and that the defendant thereupon entered and became 
possessed of the demised premises; and then charged, 
as a breach of the covenant, the non-payment of one 
quarter’s rcnl^ which had accrued dUe at Michadmas 
I Sty, and after the assignment to the defendant. To 
this dedaradon the defendant pleaded, that before the 
rent became due, he become a bankrupt; that a commis- 
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sion of bankrupt afterwards* to' w!t, on the'6th of 1818 . 

1815* issued against him* and that the commisnooers . .— 

therein named afterwards* to wit* on the 1st JMy 1815* 
by an indenture made between them and one WiOiam SrcrucNs. 
Tate, bargained* sold* assigned* and transferred to the 
said William 2 'aU, who had been ehosen assignee under 
the commission* all the goods, monies* debts* and per¬ 
sonal estate of him the said defendant* in general terms* 
in trust for Tate and the oth9r creditors seeking reliei' 
under the commission: and then averred, tliat by 
virtue of that indenture* and of the commission and 
proceedings under it* all the estate interest* and term 
of years of him the said William Stephens in the de¬ 
mised premises became* and were* and still are legally 
assigned to and vested in the said William Tate. To 
this plea the plaintiff replied* that the said William Tate 
did not at any time before the rent in demand became 
du^ or afterwards, accept the indenture of lease* or the 
benefit therefrom* as part of the estate and effects of the- 
defendant* nor enter into or become possessed of the 
tiemised premises for the residue of the term. And 
u|x>n this replication the defendant demurred, and die 
plaintiff joined in demurrer. 

Upon these pleadings the question is* whether the 
privity of estate* whicli once existed between the plain* 
tiff lessor and the defendant assignee, of a lease for 
years* has been destroyed by the l^al effect and opera¬ 
tion of the actual execution of a deed of general assign¬ 
ment eff the personal estate of the defendant* made 
under a commissiou of bankrupt against him ; such deed 
appearing to have been executed by the commissioner^ 
and not being averred to have been executed by the 
assignee therein named, and it not being shewn that 

t8 the 
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the assignee themn named had any notice of the exist¬ 
ence of Uie term; and it being admitted that he has not 
accepted the lease or term, or entered into or become 
possessed of the demised premises. The case was very 
well argued before us; and in support of the demurrer 
it was contended, first, tht^ actual entry or possession 
by the assignee of a term of years is not necessary to 
perfect the deed of assignment and vest the estate: 
and, secondly, that in the case of an assignment under 
a commission of bankrupt, an actual renunciation of a 
term for years which had been vested in the bankrupt 
is necessary to prevent the estate from vesting in the 
assignees, and that a forbearance to accept the term or 
to enter or take the issues of the land, being merely 
negative acts, are not equivalent to an actual renuncia¬ 
tion. To sustain the first of these propositions, the 
cases of Walker v. Reeves (a), and Pilkington v. Skai- 
ler (6), the dictum of Lord Holt in Cook v. Harris (c), 
and the opinion of Lord Kenyon in Westerdell v. Dale (d), 
and ^one v. Exmns, quoted in Mr. WoodfaWs Trea¬ 
tise on the Lav) of Landlord and Tenant^ were cited and 
relied oh; and reference was also made to Littleton, 
sect. 66 and 289, and to $ Co. 124. A, as shewing the 
nature of the interest that passes to a lessee for years 
before actual entiy. In support of the second propo¬ 
sition some authorities were quoted, to shew that all the 
personal estate of the bankrupt passes by the assign¬ 
ment of the commissioners (which, generally speaking, 
is indisputable,) and it was inferred from thenc^ that 
actual renunciation must be necessary to prevent this 


(a) Iioti£l. 46 j. 

(«) Z Rty. 367. 


(Q % Vtm. 394. 
{ d ) 7 r. R . 3i». 
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effect as* to a lease for years. The sectioa of tbe 
stat. 49 G. 3* c. 121. was also refmed to, and was sup¬ 
posed to shew that no interest remained in the bank¬ 
rupt. It was admitted, however, and indeed it could 
not be denied, that an actual renunciation would relate 
back, BO as to make the deed inoperative from the be¬ 
ginning. TJie argument for the plaintiff was chiefly 
directed to the second of the before-mentioned propo¬ 
sitions. It was urged that the case of Walker v. Reeves 
applied only to a perfect assignment: and it was con¬ 
tended, upon the authority of the cases of BourdiUon v. 
Dalton (a). Turner v. Richardson (6), and Wf^eler v. 
Bramah, Assignee of Borman (c), that the assignees of a 
bankrupt are not bound to accept a term of years, 
which may be burdensome instead of profitable to their 
trust; and that unless they do so, no estate passes 
to them by the assignment of the commissioners, and, 
consequently, that the estate and term stiU remain 
in the bankrupt, and the privity of estate between 
him and the lessor remains also. It was also con¬ 
tended, that the inference to be drawn from the 
19th section of the statute before mentioned was &- 
vourablc to this proposition; and it was urged that as 
tlie legislature has thereby declared that a bankrupt 
shall not be liable to the rents or covenants after his 
assignees have accepted the term, it must be understood 
that he is liable if they do not accept it. We think 
the statute referred to does not lead to any clear infer¬ 
ence on either side of the question in this case. And 
if it were necessary, on the present occasion, to give an 
opinion on the first proposition advanced in support of 

(d) Peake, JV. P. 338. and I £sp. N. P. C. 323. 

{b) 7 Eoa, («} 3 Cemfb. 340. 
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the det&urrer, vie. that no actual entij or poaseMion fay 
the aittig&6M necessary to perfect the assignmoat of a 
term of years, we should pause until the determination of 
the case in Williams. Bosanquet, in which that proposi¬ 
tion is directly questioned, and which is now pending be- 
ibre all the Judges. But we think it is not necessary to do 
this; because we are of opinion that the general assign¬ 
ment of a bankrupt’s personal estate under bis CQmmis- 


mission, does not vest a term of years in the assignee^ 
unless they do some act to mimifest their assent to Jhe 
assignment as it r^ards the teem, and thm acceptance 
of the estate; and upon this ground alone, our judg¬ 
ment in the present case is given. The case is free 
from any question as to the act% that may be evidence 
oG or may amount to, an acceptance, entry, or posses¬ 
sion ; it being alleged in the replication, and admitted 
by the demurrer, that the assignee under the defend¬ 
ant’s commission has nmther accepted, entered, nor be¬ 


come possessed. An assignment by commissioners of 
bankrupt is the execution of a statutable power, given 
to them for a particular purpose, viz. the payment of 


the bankrupt’s debts. Nothing passes from them, for 
nothing was previously vested in them. Whatever 
passes, passes by force of the statute, and for the pur¬ 
pose of effecting the olgect of the statute. And there¬ 
fore the assignees of a barArupt are/not bound to accept 
a term of years, thiU; belonged to the bankrupt, subject 
to the rent and covenants; for the object of the statute 
and of the assignment being the payment of the bmik- 
rupt’s debtiEb and the assignees under the commission 
being trustees for that purpose; the acceptance .|i^ a 
term, which, instead'of furnishing the meant, of such 
payment, would diminish the fund arising from other 


source^ 
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'^fianoh connot be wilbin the icope of their imet or 
do^. And in thia respect, each a twm differs from die 
debts of the bankrupt and his unencumbered effects and 
chattels. The three cases of BawdiUon ▼. DaUon, 
Turner t. TUtdusrdson^ and Wheeler v. Bramah^ cited 
on the part of the plaintiff^ were decided upon this 
ground. .The right to acc^t or rduse being established 
by these reasons and authorities, there apprar to be three 
modes in which the legal effect of an assignment under 
a commission of bankrupt, with reference to a term of 
years, may be considered. Finst, does it pass the estate 
immediately to the assignees, defeasible upon their actual 
refusal to accept a renunciation of it? Or, secondly, 
does i| pass the estate immediately to the essences, de¬ 
feasible upon their n^lect or forbearance to do some 
act manifesting their acoq>tance of it? Or, thirdly, is 
its effect suspended until acceptance? The first of 
these three modes is liable to this peculiar objection; 
viz. that it does not appear by any reasoning or autho¬ 
rity how pr to whom such actual renunciation is to be 
mad^ whether to the commissioners, to the lessor, 
whose residence may be at a distance or unknown, or 
to the bankrupt; and both the first and second are 
liable to objection from the inconvenient^ and confu¬ 
sion which must ensue Jbr some period following the 
execution of the assignment; and neither of them 
appears to us to be warranted by any principle or 
analogy of law. Whereas, the suspension of the effect 
of the deed until acceptance of the term by tlie 
assignees will be analogous to the -case of a lease for 
years made by the owner of luid at the common 
law. The execution of such a Ica^ furnishes an 
inception of title in tiic intended lessee, which he may 
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or may not adopt and perfect at hit election; for no ptr^* 
son can be compelled to take an estate against his 
wilL If he does elect to adopt and perfect the deed, 
then upon such election it becomes available from the 
time of execution; and thcfreforO it is said, that the 
inteimediate death of the lessor, whether he be sole or 
joint tenant^ does not avoid the lease, nor prevent the 
lessee from perfecting it by an entry into the land. 
In like manner, if a person, who has delivered a deed 
as an executor, to be banded over to the party for 
whose use it is made, upon the performance of some 
condition, happen to die before the performance of the 
conditions, and the condition be afterwards performed, 
the deed is available notwithstanding the death of him 
that mode it. And if the operation of the deed of 
assignment be suspended, the estate must necessarily 
remain in the bankrupt during the period of sus¬ 
pension ; for it cannot be in abeyance, and must 
exist in some person. And the respective situations of 
the bankrupt and his assignees, will be similar to those 
of a lessor and his lessee for years before entry. The 
assignees in the one case, like the lessee in the other, 
may have an interest in the term, or interesse temuni, 
as it has been called, (an expression applied also to 
denote the interest of a lessee in a term that is to com¬ 
mence in future.) But this, although it may be a 
thing capable of being granted over, is no part of the 
estate, as appears by the doctrine of Littleton, sect. 459. 
that a release by lessor to his lessee for years before 
entry by the latter, will not operate to enlarge the 
estate, and also by what is said in 5 Co. 124. b. 
and in tlm conclusion of tlie sixth resolution in Iseham 
V Morriee (a) that if the lessor '^ant the reversion 

{a) Cro. Car. 109. 



it; and there would be a revewion in the leator, which 
might be granted by that name. And as the whole 
estate remains in the lessor until entry, or some other 
act of the lessee, subject to the right of the lessee to 
have the land by his entry, and thereby vest the estate 
of the term in himself; so we think the whole estate re¬ 
mains in the bankrupt until acceptance by the assignees, 
subject to their right to have the land by their accept¬ 
ance of the assignment, and thereby to give dETect to 
the deed and vest the estate in themselves. The right 
in the land, according to the expression of Littletcni, 
sect. 289, or the right to have the land, according to 
die expression of the same audior on the same subject 
in sect. 66, although they may be capable of grant or 
assignment, are matters distinct from the estate in the 
land. The right is often in one person, and the estate 
in another, as in cases of disseissin. And the acdon cd’ 
covenant against the assignee of a lease is founded 
upon privity of estate, and not upon privity of right, 
if there be any such diing. This analogy will remain, 
although upon a further consideration of the subject of 
entry, it should be held, that an actual entry into the 
land may not in all cases be necessary to perfect a 
Ipase or an assignment^ but that some other act de¬ 
noting an assent to the conveyance may be csquivalent 
thereto. And it may be proper to mention agaiu, 
that the dicta relating to entry by the lessee, have been 
referred to by the Court, in the way of analogy and 
for the purpose of illustration only; and that thejudg- 

ment 
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ment of ^ CcMirt in tbit due is foimded upon its 
own special and peculiar &ctt; viz. m general assigii- 
zmait under a commission of bankrupt, not accom¬ 
panied or followed by notice of the existence of the 
term, ncnr by any act of acceptance^ entry, or posses¬ 
sion. Something beyond the bare execution of a deed 
on the part of the grantor is necessary to pass the 
estate of an assignee. It is not necessary now to decide 
what may be enough for tliat purpose because in the 
present cose there is not any thing at all beyond 
the mere execution of the deed of assignment. For 
these reasons, we are of opinion that the replication 
in this case is a sufficient answer to the plea, and that 
our judgment must be for the plaintiff. 


Towksend and Another against Wilson. 

indentures of lease and release, of the loth and 

nth days of October 1782, the release made 

between the Rev. Osmond Beauvoir D. D. of the first' 

part, Sharpe spinster of the second part, and the 

Right Hon. Sir William Lnpich Knight, Sir Charles 

Gould Knight, and Thomas Edvaards Freeman E^q. of 

rh^at'iihe power the third part, (being the settlement made previously 

«ecuted 7 a*l- ™ Contemplation of a marriage then intended 

deed*apreslr between the said Osmond Beauvoir and Mary Sharpe,) 

provided that she the said Mary Shtnpe granted, released, and con- 
the money aris- _ .. 

ing from the firmed unto the said Sir William Lynch, Sir Charles 
entrusted to GotUd, and Tkomas Edwards Freeman, and tfamr heirs, 
the thie teiS! reversion or remainder in fee-simple of her 

nnd althougH it 

aifo reserved a power, in case of death, &c. to appmnt new tnistccs. 


A power of 
sale is reserved 
to three trus¬ 
tees and thdr 
heirs; one of 
the trustees 
diet, and the 
the two sur¬ 
viving trustees 
execute the 


the 
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the said Mary Sharpe expectant npon and to tdce e£fect 
in possession immediately after die decease of Joshua 
Skarpet in the said indenture named^ of and in the 
several lands and hereditaments situate at East BamO^ 
in the county Herts, To hold the same unto the smd 
Sir Wm. L,, Sir C. G., and 71 E. E, thdr heira and 
assigns, to the several usra following; that is to say, to 
the use of the said Mc^ SJiarpe and her heirs imtil the 
marriage, and after the solemnization thereof to the 
use of the said Osmond Beauvoir and his assigns, for 
the term of his natural life, vuthont impeachment of 
waste; with remainder to the use of the said Sir W. JL., 
Sir C. G., and 71 E. JFl, and their heirs, during the life 
of the said Osmond Beauooir, in trust to preserve the 
contingent remainders thereinafter limited; with re* 
mainder to the use of the said Mary Skeape and her 
assigns, for the term of her life, without impeachment of 
waste; with remainder to the same trustees and their 
heirs, during her life, to preserve the contingent rc> 
mainders; with remainder to the children of the mar» 
riage in tail male; with the ultimate remainder to the 
right heirs of the said Mary Sharpe. And in the said 
i.ndeature of lease and release are contained powers and 
covenants in the words following, viz. ** Provided al¬ 
ways, that it shall and may be lawful for the said Sir 
W. X., Sir C. G., and 71 E, F., and their heirs, after the 
solemnization of the said intended marriage from time 
to time^ by and with the consent of the said Osmond 
Beauvoir and. Miry Sharpe, his intended wi^ or of the 
survivor of them after the decease of either of them, to 
be testified by some deed or instrument to be sealed 
and delivered by them respectively in the presence of, 
and to be attested by two or more cr^ible witnesses, to 
VoIm I. S s make 
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make sale of all and stngular the said messuages, lands, 
dec. faermnbrfore granted, or any part thereof, with 
their and eveiy of their appurtenances, hnto any per¬ 
sons whomsoever, fm such price in money as to the 
said Sir ^ JL, Sir C G., and T, E, F., or their heirs, 
shall, with such consent as aforesaid, seem meet and 
reasonable; and for that purpose for them the said Sir 
W. £», Sir C. G., and T, E. F^ and their heirs, by and 
with such consent as aforesaid, by any deed or deeds, 
to be by them sealed and delivered in the presence of 
and attested by two or more credible witnesses, to 
revoke, determine, and make void all and every tlie 
uses, estates, trusts, &c. hereinbefore created and de¬ 
clared, of and eonceming the hereditaments and pre¬ 
mises hereinbefore fay these presents granted, and which 
shall be so sold. And the same or any other deed 
or deeds, writing or writings, to be sealed and delivered 
as aforesaid, to appoint the said hereditammits and pre¬ 
mises, whereof the uses shall be so revoked, either unto 
such purchaser or purchasers, and his or their heirs, or 
otherwise to limit, create, declare, and appoint such 
new or other use or uses, trust or trusts, of and con¬ 
cerning the same hereditaments and premises, the uses 
whereof shall be so revoked, as shall be necessary for 
the executing, ^fecting, and completing such sale and 
disposition. And it is hereby declared and agreed, bj' 
and between the said parties to these presents, that the 
lAonies-arising ly such sale or sales shall be paid into the 
Juinds than the said Sir fF.L., Sir C.G., and T.E,F^ 
or the survitx>r or survivors of them, or the executors, ad¬ 
ministrators, or assigns of such survivor, and thqr he 
arc and is hereby accordingly authorized and empowered 
to receive the same and evciy part or parcel thereof; 

11 Provided 
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Provided always and it is ha«by further declared and 
agreedt by and between all the said f»rties hereto, that 
in case any of them the said Sir W, JL, Sir C O., and 
T, E. shall happen to die during the continuance 
of the said trusts, or shall desire to relinquish or be 
discharged therefrom, then and in either of the said 
cases it shall be lawful to and for the said Osmond 
Beauvoir and Sharpe jointly, or the survivor of 
them, daring his or her Ufe^ and after the decease of 
the survivor of them to and for the executors or ad¬ 
ministrators of the said Mary Sharpe^ by writing under 
his, her, or their hands respectively, and attested by 
two or more credible witnesses, to appoint some other 
proper person to be a trustee in the place of such of 
them the said trustees parties hereto as shall so re¬ 
linquish, or be disdiaiged from, or die during the 
continuance of the said trusts i and so from time to 
time as often as any trustee shall happen to di^ or 
relinquish, or be discharged as aforesaid, during the 
continuance of Uie said trusts, such appointment of a 
new trustee in the place of him so dying or being 
discharged, shall in manner as aforesaid ftom time to 
time be made And it is hereby declared and agreed^ 
by and between all the said parties hereto, that im¬ 
mediately after every such appointment of a new 
trustee shall be mad<^ all such transfers, acts, deed% 
matters and things whatsoever, shall be executed, 
made, done, and performed by the swrviving or other 
trustees or trustee remaining in the trusty and by such 
other interested parties, as may be necessaiy or requisite 
in that behalf for conveying, assigning transferring, 
making over, and voting the trust, stocks, monies 
and odier the trust premises, so and in such manner, 
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and by such ways and means as that the same may be 
fully, equally, and eflhctually vested in such new trustee 
or new trustees jointly or together with the survivuig 
or other r«naining trustees or trustee^ upon the same 
trusts, and to and for the same ends, intents, fuid pur> 
poses, and under and subject to the same powers, 
provisoes, declarations, and agreements, as are herein¬ 
before mentioned, expressed, provided, and declared, 
of and concerning the said trust, capital sum, or stocks, 
so now vested in them the said trustees parties hereto, 
and other the trust premises respectively as aforesaid, 
or as near thereunto as the deaths of parties or other 
circumstances will then admit of. And that they the 
said several trustees and every of them, and their 
respective heirs, executors, administrators, and assigns, 
shall and may, by and out of the monies which shall 
come to their respective hands by virtue of the trusts 
aforesaid, retain to and resmburse himself and them¬ 
selves respectively; and also shall and may out of 
such monies, pay and allow to his and their co-trustee 
and co-trustces, all such costs, charges, damages, and 
expellees which they or any of them sliall or may 
respectively bear, pay, sustain, or be put unto, in or 
about the execution of the trusts hereby in tliem 
reposed.” 

The marriage between the said Osmond Ucawvoir and 
Mary Sharpe was soon afterwards solemnized. The 
said Joshua Sharpe died before the date of the next 


mentioned indenture, and the said Sir W. Lynch died 
in the year 1784. 

. By indentures of lease and release and appointment 
bearing date respectively the 17 th and days of 
Se^ember 1788, the release and appointment between 

15 the 
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the said Sir Charles Gould and Thomas Ednards Freer^ ISIS. 
man of the first part, the' said Rev. Osmond Beartomr " 
and Mary his wife of the second par4 and John Bacon 
of the third part, the said Sir Charles Gould and ^>^*<**'* 
Thomas Edwards Freeman did (in consideration of 
4040/. to them paid by the said J<An Bacon^ at the 
request and by the direction and with the consent and 
approbation of the said Osmond Beauvoir and Mary 
his wife, and in execution of the power for that 
purpose contained in the said indenture of release, and 
of all and every other power in them vested,) bargain, 
sell, alien, release, and confirm, and the said Osmond 
Beauvoir and Mary his wife did giant, sell, alien, re¬ 
lease, ratify, and confirm the said premises unto and 
to the use of the said John Bacon^ his heirs and assigns. 

The said indenture of release and appointment was 
executed by all the parties thereto, in the presence olv 
and attested by two credible witnesses, and the pur¬ 
chase money of 4040/^. was paid into the hands of 
Sir Charles Gould and Thomas Edwards Freeman, who 
signed a receipt for the same. The question directed by 
the Vice Chancellor for the opinion of the Court was, 
whether the said indentures, of the 17th and 18th days of 
September 1788, were a valid execution of,the said power 
of sale. This case was argued in Fktster term last, by 

Preston, for the plaintiff. The question is, whether 
the execution of this power by the two surviving trustees 
is valid. Generally speaking, a power ^ven to three 
cannot be executed by two; but in this instance the 
fair meaning of the parties as collected from the whole 
instrument is^ that the power should be executed by the 
trustees for the time being 1 first, it never could be in- 

S s 3 tended 
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1818 . to confine the execution of the power to the 

■ ■ — * trustees named in the deed; for a power is given to 

Ti'WNSKMI), . , . ,, 

avatMSt change the trustees. The new trustees are to have all 
WiMoif.. powers of the ori^nal trustees, and one of these 

powers is that of sale; and although in terms the original 
power of sale is reserved to the trustees and their heirs, 
still it is clear from the other parts of the deed, that it 
could not have been the intention of the parties that the 
respective heirs of the respective trustees should execute 
the power; for the new trustees i^apointed under the 
authority of the clause for changing trustees are to have 
the same powers as the old trustees: they therefore tlte 
new trustees, and not the heirs of the original trastee. 
are invested with the authority to execute tlie power of 
sale; and tliis is perfectly consistent with the other part> 
of the deed; for the mon^ arising from the sale was ti 
be intrusted to the surviving trustees for the tinie 
being; and hence it may fairly be collected to have 
been the intention of the parties that the surviving 
trustees for the time being were, till the appointment o!‘ 
new trustees, to act in execution of the power by vir¬ 
tue of which the sales were to be effected. Looking 
therefore to the whole context of the instrument, tlti. 
sound construcUon of the power seems to be, that tiu. 
execution thereof should be confined to tiie trustees for 
the time being, 

Sugden, contra. The intention to be collected from 
the whole of the deed appears to be, tliat the power 
should not survive, but that tbe heirs of each trustee 
should succeed to him until displaced by a new trustee. 
At the time of executing tbe deed the parties clearly 
intended that not less than throe should be intrusted 

witli 
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Cl <5 

with the execution of the power. The great object in ISIS, 
these instruments is to protect the uiterest of the re- „ 
xnainder-man against the acts of the tenant for life. 

Now by the construction contended for, that object will 
be defrated; for supposing the trustee appointed by the 
husband to be the survivor, he might by the consent of 
the husband (after the death of the wife) execute the 
power of sale, and the interests of the remiunder-man 
would probably be neglected. It is true that the mon^ is 
directed to be paid to the trustees for the time being t but 
that might be because there would be great inconvenience 
in paying it to three persons. It is however expressly 
provided that three minds should concur in the execu¬ 
tion of the power: and farther it may be observed, that 
the money would, in the ordinaiy course of things, be 
trusted with the personal and not the real represent¬ 
atives. If any of tlie trustees died, their heirs were to 
stand in their places^ The power to appoint new 
trustees is not imperative on the parties, and therefore 
until new trustees were appointed, the heirs of the de¬ 
ceased trustees were to act, in order that, there might 
always be at least three trustees. The heirs might be 
infants or lunatics, therefore a power of substitution 
was given, but still the same number.would always^ 
contuiue; and that removes all argument drawn ab in¬ 
convenient!. It may be said, that the covenant for quiet 
enjoyment speaks of the trustees for the time being; but 
whether by that is meant the surviving trustees, must 
be collected from the other parts of the instrument. 

Where it is intended that the surviving trustees should 
act, they are expressly named as such; as for instance, 
each and every of them are to reimburse themselves 
their expences. By the construction contended for, the 
intention of the parties will be defeated, and the into- 
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rests of the remainder^man will do longer be protected 
against those of the tenant fiur life; and the power would 
be executed by one^ whereas it is clearly intended that it 
should be executed by not less than three. It is a clear 
proposition of law, that a power given to several persons 
by name cannot be executed by survivors. 177. 

pL 32. 210. pL24. Peyton v. Bury {a), Moore, 61. 
pi. 172. And in Mamell v. Mansell, Wihnofs note, the 
point now before the Court was treated as clear. 


Preston, in repl}'. The authorities are not uniform 
as to powers surviving. In I^er, 21 i. there is this 
case; A. appointed two executors, and devised to B. 
all his land except a manor, which he appointed to pay 
his debts; one executor died: it was holden that the 
other might sell." Tlie sound constraction dT tliis in¬ 
strument mmt be collected from the whole contents. 
Now the power to change the trustees, in case any of 
them shall happen to die, affords internal evidence tliat 
the parties contemplated the possibility of surviving 
trustees, and that they, as the trustees for the time 
being, would be the persons to execute the power. 

Cur. ado. vuU. 

The following certificate was afterwards sent to the 
Court of Chancery. 

We have heard this case argued by counsel, and 
have considered it, and are of opinion that the said in¬ 
dentures, of the 17th and i8th days ot September i788» 
were not a vaUd execution of the said power of sale. 

Ellenbokough.. 

J. Baylet. 

C. Abbott. 

G. S. HoXJlOYDk. 


(«} 6a6. 
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Doe, on the Demise of Gaskbix, against Spbt. 

"p^JECTMENT for a house and other premises si¬ 
tuate at No. 189 TatteiAam Court Bond on the 
ground of a breach of covenant by the defendant. The 
premises in question were demised on the 6th September 
1813 by the lessor of the plaintiff to Samuel Bkkford^ who 
assigned them to one George Sellers, and by whom they 
were assigned to the defendant. The lease to Sickfijrd 
contained the following covenant: That the said 

SamuelBict^rd, his executors, administrator^ or assigns, 
shall not nor will permit or suffer any person or persons 
to inhabit or dwell in, use, or occupy the said demised 
premises or any part thereof who shall use or exercise 
therein or thereupon the trades or businesses hereinafter 
mentioned; that is to say, the trade or business of a 
brewer, baker, vintner, victualler, butcher, poulterer, 
fishmonger, fruiterer, herb seller, bagnio keeper, cod^e- 
house keeper, distiller, dyer, brazier, smith, farrier, 
pipe burner, melting tallow-chandler, work hatter, or 
who shall make auctions or public sales of household 
goods or other things in or upon the said demised pre¬ 
mises or any part thereof^ without the consmitin writing 
of the said William Gaskell, his executors, administators 
or assigns, first obtained for that purpose; the said 
trades or businesses being particularly excepted in the 
ground-lease of the said demised premises; and it 
being the intention of the parties hereto, that the said 
Samuel Bickford, his executors, administrators, and 
assigns, shall be bound by all the covenants and agree¬ 
ments moitioned in the said indenture of lease.*’ There 


6i5r 

1818 . 


Satmbgf, 

May tin 

A coveaant in 
sleate, that the 
lessee shall 
not eaerdse 
the trade of a 
botcher opon 
the premises, 
is broken bf 
there selling 
raw meat bf re¬ 
tail although 
no beasts were 
there slaugh¬ 
tered. 


was 
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was the usual powers for re-oitry ou nou>payincnt of 
rent, or non>pezforinance of all or any of the covenants 
in the said indenbire of lease moitioned. The facts of 
thecasev as tfa^ appeared on the trial before Bayley J. 
at the HBddletex sittings after the last term, were tliese. 
The defendant was a carpenter and joiner, and had 
token this house and fitted it up as a chandler’s shop, 
in which various articles of provisions, &c. were sold. 
But he also was in the habit of selling meat in a raw 
state to all his customers. Thmre was no exposure of 
it at tlic shop-window, but it was in the interior shop, 
visible, however, to those who passed by the house, if 
they chose to look in; he did not kill any animals there. 
The question at the trial on the part of the plaintifi' was, 
that this was the carrying on the trade of a butcher, 
and so a breach of the coveiuint, for which the lessors 
of the plaintiff had a ri^t to recover the possession of 
the premises. Baylet/ J. left it to the jury to say, whe¬ 
ther this was not a carrying on of this trade, telling 
them that it w'os not necessary to have actual evidence 
of the killing of animals in the premises. It was suffi¬ 
cient if the defendant sold the flesh, to constitute him a 
butcher. The jury accordingly found a verdict for the 
plaintiff. 


Topping moved for a new trial, contending, that 
the proviso in the lease against carrying on the 
trade of a butcher, was properly applicable only to 
a person who slaughtered cattle as well as sold the 
meat: for the slaughtering of the cattle was the 
inconvenience intended to be prohibited by the 
lessor: but the mere selling of meat, as in this case, 
could not be intended to be prevented. Suppose 

this 
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this had occunred before the iwped of the statute of 
5 iS/ix., could it have been contended that this man was 
liable to penalties for carjying on the trade of a 
butcher without having served an appienticeship ? 
or could be be liable to the penalties imposed on 
butchmv who do not take prt^r care of the hides of 
animals killed ? If not, then be cannot be consideicd 
as a butcher, and the verdict is wrong. 

Lord Ellenborough C* J> It is not necessary that 
a man should carry on every branch of a trade hi these 
premises in order to come within the proviso of the 
lease. It will be quite sufficient if be partially carries it 
on there ; and here he does exercise a material part of 
it, for he exposes the meat for sale, which has, either 
by him or his assistants, been slaughtered elsewhere. 

In the case of Doe dem. JSisA v. Keeling (a), where there 
was a similar proviso against carrying on the business 
of a schoolmaster, it was never made a question to what 
extent or in what manner that business was carried on. 

The real object in all these cases, is to prevent tiic 
lowering of the tenement in the scale of houses, 
by the exercise whether wholly or partially of those 
trades which in the judgment of the lessor are likely 
to prevent tenants from afterwards taking the premises, 
and which by so doing may depreciate their value at a 
future period. I think therefore, that the direction of 
the learned judge was right. 

Abbott J. Tliere are in many markets butchers’ 
shops where no animal ever is or can be slaughtered, 

(fO I Jir. 6- s, fjj. 

and 
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and yet withoitt donbt the persons occupying them 
cany on the trade of butchers there. 

Holboyd. J. cmiciirred. 

Bayley J. Suppose this man had been convicted 
for selling meat on the Ix>rd’s day, would it be a defence 
to him to say that he did not kill the animal ? and yet 
the penalty is only imposed on butchers who shall sell 
meat on that day. The 24 H, 8. c. 3. enacts, that 
every person who shall sell, by himself and others, the 
carcases of beefj pork, &c. shall sell at a s[)ecified prices 
and by avoirdupois weight. Now when this act was 
suspended for a time, by 27 tl. 8. e, 9., as to the pro> 
visions contained in it, the latter act uses the words all 
butchers and others selling flesh by retaiL So that 
these acts appear to have used the term ** butchers” 
and ** person selling flesh by retail” as synonymous. 
The 33//. 8. c. 11., by which the first mentioned of 
these two acts was repealed, is to the same eflect. 

Rule refused. 

Haktley agaimt Hahkiman. 

bia*dcXaS>n 

that defend. claratioii stated, that the defendant, on ist Ocit^ter 

ant« dogs were 

accustomed to i8i6, wrongfully and injuriously did keep certain dogs, 

worry and bite 
sheep and 

lambs, it not supported by proof that the dogs were of a ferocious and mischievous dispo* 
sition, and that they bad frequently attacked men. 

Stmhlt, however, that an averment that the dogs were of a ferocious and mischievous 
disposition would be sufficient in an action brought for an injury to plaintiff’s sheep, 
without alleging specifically that they were accustomed tu bite and worry sheep. 


1818. 

Doe 

^gaiust 

Bnr. 


well 
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well knowing that the said dogs were used and aeeus- 
tomed to hunt, chase^ bite, wony, and kill she^ and 
lambs; which d(^ on the said day and year, and on 
divers other days and times, did hun^ chas^ bite, and 
worry divers sheq), great with lamb^ and other sheep 
of the plaintifi^ by means whereof divers of them died 
and became of no value, and the recidue were greatly 
injured. There was a second count in the declaration, 
which charged the defendant with so negligently and 
improperly keeping the said dogs, that they, on the 
day and year aforesaid, and on divers other days, &c. 
chased and bit the plaintiff’s sheep. Plea Not guilty. 

At the trial, at the last Cmnbcrland assizes, before 
Tibod B., it appeared that the sheep in question were of 
a peculiar breed, and that the plninti£^ being anxious 
about them, sent his gardener, on the day they arrived, 
with his compliments to Uic defendant, requesting him 
to take care of his dogs, ns he was apprehensive of some 
danger arising from the dogs frequently going across 
the field where the sheep were. Tlie defendant, in an¬ 
swer to this message, said, that he kept the dogs for 
the defence of his house, and that he would, if he 
pleased, keep fifty more. When the gardener delivered 
the message to the defendant, he also further told him 
that he had himself been attacked by the dogs at the 
plaintiff’s own door. There was other evidence pro¬ 
duced to shew that the dogs had upon other occasions 
attacked men; and in one instance, where a man was 
attacked by them, a voice was heard from some {person 
on the defendant’s premises calling them off. It was 
also proved that they had run after the sheep in one or 
two previous instances. But there was no proof that 
they had ever bitten or worried any sheep before the 

event 
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event which gave rise to the action. Topping, at the 
trial, contended, that there vras no evidence to support 
that auction of the declaration, which was necessary, 
viz. that the dogs were accustomed to bite sheep, to the 
knowledge of the defendant. Scarlett, for tlie plaintiff 
cited Peak^B Law of Evidence, chap. 6, sect. 2«, where 
it is said, that when it is proved that the animal had 
once done mischief of any kind, and that the owner, afler 
knowledge thereof, permitted him to go at large; he 
will be answerable for all other damages done by him, 
though of a difiermit kind from that which he had be^ 
fore comnjitted. The learned Judge, upon this, ovei^ 
ruled the objection, on the ground that there was 
evidence of the dogs having attacked diflerent men, and 
particularly the plaintiff’s gardener, and that this had 
liecn done to the knowledge of the defendant. The 
jury thereupon found a verdict for the plamtifT fiw the 
value of the sheep. Tapping having in the last Mi¬ 
chaelmas term obtained a rule nisi for a new trial in 
this case. 


Scarlett and Idtlledale shewed cause. The defendant 
had in this case sufficient knowledge of the ferocious 
nature of these dogs to justify the jury in finding this 
verdict. For it is quite clear that he knew they had 
attacked the plaintiff’s gardener, he having been most 
distinctly warned of it, and tliat at the very time when 
he was cautioned as to the sheep. There is evidence 
that these dogs had on previous occasions run after the 
sheep, which is some proof of a hostile intention on their 
part; and as to the fact relied on by the other sid^ of 
the total absence of proof that they had ever before 
w'orried any sheep, that would go the length of establislw 

ing 
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ing that a man, however, previously cautioned, could 
never be responsible for the first ofience committed by 
his dogs. The request made by the plaintiff at the time 
the sheep came^ was evidence for the juiy to infer that 
these were dangerous dogs ; and the defendant did not 
then deny that they were so, for he only said that they 
were for the defence of his hous^ and that he would 
keep fiify more if he pleased. Thai there is the cir¬ 
cumstance of the voice heard from the defendant’s pre¬ 
mises calling off the dogs. It is true there is no distinct 
proof whose vdice thitt was; but if either that of de¬ 
fendant or his servants, and the jury might surely infer 
that fact, it fixes them with the knowledge of the fero¬ 
cious character of these animals. In Jiu^e v. Cos (a), 
there was no proof that the dog had ever actually bitten 
any individual bdbre, and yet the plaintiff recovered on 
a declaration which alleged that the dog had been ac¬ 
customed to bite mankind, and that the defendant there 
knew it. \_Aibott J. 1 1 ^ it to the jury in that case 
to say, whether the expression proved to have been used 
by Mrs. Cor, cautioning a person not to go near the d<^ 
lost he should be bitten, was not evidence from whence 
they might infer that to her knowledge the dog had pre¬ 
viously bitten some penon.] And the juiy, from the 
circumstances of this case, might make b similar infer¬ 
ence. For the defendant, being cautioned, used lan¬ 
guage tantamount to say, that though he was aware of 
the danger he was careless as to consequences. 

Topping and /, WilliamSf contra, were stopped by the 
Court. 


(«} t i'iaikie, x8j. 
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Lord Elx^nbobouoh C.. J. Hie pliuntiff has 1 
fkir in this case tied up his complaint by the allegation 
of the particular habits of these dogs, and of the de¬ 
fendant's knowledge of those habits. For unless it be 
inferred that a dog accustomed to attack men is ipso 
facto accustomed also to attack sheep, there is no evi¬ 
dence to support this declaration. He might perhaps 
have stated his ground of action more generally by 
alleging that these dogs were of a ferocious nature and 
unsafe to be left at large; and there is evidence sufficient 
to shew that the knowledge which the defendant had 
of these dOgs ought to have imposed on him the duty 
of tying them up. But here the plaintiff has stated a 
particular habit, and it does not appear clearly either 
that the dogs had that habit, or that if they had the 
defendant knew it. There must therefore be a new 
trial. 

Bayley J. The declaration might have been framed 
more generally, and might have stated that these were 
dogs of a ferocious and mischievous d^cription, and then 
there might have been evidence to support it. But 
here it is stated that they were accustomed to bite sheep 
and lambs. And there is no evidence of that feet. 

Abbott J. 1 am of the same opinion. It is not 
necessary to decide now whether a declaration in a di& 
ferent form might not have been sufficient, and might 
not have been sustained by the present evidence. For 
it is clear that in its present form one material allega¬ 
tion has not been proved. 


Hojlroyd j. If the allegation as to the habit of these 
dogs were struck out of the declaraUioii, a sufficient cause 

of 
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o£ action would not remain. Then it follows, that it la 
material, and absolutely, necessary to be proved. And 
it will not do to prove another, iact, which, if. inserted 
in the declaration instead of this, might have been quite 
sufficient to support the action.. For the allegation 
itself must be proved. 

Rule alMolute. 


Leigh and Wife against Thornton. 

^^SSUMPSIT. Declaration stated, that by an agree¬ 
ment made between the })laintifFs and Henry Se- 
luicke, of the 20th March 1 800, they agreed to execute 
a lease of certain premises therein specified to the said 
Henry Bewicke for the term of fifty years, at a specified 
rent. That under this agreement Henry Bewicke en¬ 
tered, and that in September 1803, all his interest in the 
premises vested in the defendant, who then entered and 
became possessed of the term. . And they alleged, as a 
breach of the agreement, that the defendant did not 
keep the premises in tcnantable repair. There were 
also other counts for the use and occupation of the 
premises. Plea, actio non accrevit infra sex annos, and 
issue thereon. At the trial before Park J. at the last 
summer assizes for the county of Her^ardy it appeared 
that there was an agreement between the plaintifis and 
Henry Bewicke, whereby they agreed to grant to him a 
lease of the premises for fifty years at a certain specified 
rent. No lease was however in fact executed; but Henry 
Bewicke entered and continued in possession tiU his 
death on 4th Jidy 1801. Plaving died intestate, his 
father Calverley Bewicke took out aihuiuistration, ea- 
VoL. I. T t tcred 


ISIS. 

HARTtCT 

against 

Harrixan. 


'Tuesday, 

May z6th. 

The statute of 
limitations is a 
good defence 
to an action by 
a landlord for 
rent against 
one who had 
once been his 
tenant from 
year to year, 
but who had 
not, within the 
lait sis years, 
occupied the 
pi'cmises, paid 
rent, or done 
any act from 
which a te¬ 
nancy could be 
inferred, al¬ 
though the te¬ 
nancy h.id not 
been deter¬ 
mined by a 
notice to quit. 
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tered upon the premise paid rent* £uid continued in 
possession until he also died in S^tember 1803. He 
appointed the defimdant his executor* who also entered 
and paid rent until 1806. At that period a person of 
the name of JRabtf took possession; but no assign¬ 
ment of the premises from the defendant to Baby was 
produced. Baby continued in possession* and paid rent 
till 1808; the plaintifis however expressly refused to 
accept him as Uicir tenant, and gave receipts fur rent in 
the name of Thm tUon. Subsequent to April 1808 there 
was not any proof of an actual possession of tlic pro¬ 
mises, or oT any payment or demand of rent by any one. 
U|K>n these facts the learned Judge was of opinion that 
Uiere was no proof of the defendant’s being tenant 
within the last six years, and directed a nonsuit. A rule 
having been obtained in last Michaelmas term to set 
aside this nonsuit, 

Jervis and Puller were now to have shewn cause 
against it, but the Court called upon 

JV. E. Taunton and CampheU in support of the rule. 
The statute of limitations is no bar to the plaintiffs reco¬ 
vering the rent that has accrued due within the last six 
years. When an executor enters upon premises devolv¬ 
ing upon him in that character, he takes the same 
interest in the land which the testator had. Doe v. 
Porter, {a) Here it is in proof that the relation of 
landlord and tenant once subsisted between the phuntiffi 
and defendant; and that relation could only be deter¬ 
mined by a notice to quit, of Which there was no 


evidence. 
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evidence.' The tenancy thoefore not legally de¬ 
termined Btill continnesy and the drfendant is liable in 
this action. The mere circumstance of the non-payment 
of rent cannot of itself operate as a determination of the 
tenancy: nor will the non-occupatiem of the premises 
have that effect, or dischai^ the tenant from the pay¬ 
ment of rent: for it has been holden, that where the 
premises during the term are destroyed by fire, and 
thereby become incapable of occupation, that the tenant 
is still liable for the rent, and that it is recoverable in 
such an action as the present. Baker v. HcltpzcffeU. (a) 
Tlic tenant in that case had not the actual but only 
constructive occupation. Here the tenancy not being 
determined, the landlord could not enter without being 
a trespasser; for the right of possession was in the de¬ 
fendant, and he had a constructive although not an 
actual occupation. In this case tliereforc the defendant 
has in law holden the premises for the last six years, 
and the plaintiffii in this form of action are entitled to 
recover the rent that has accrued due during that 
period. 


1818. 


Lxioa 

Tbohwtok. 


Lord Eti-ENBORouciH C. J. This case does not 
appear to me to involve a question of any great diffi¬ 
culty. There certainly is not any authority precisely in 
point. The defendant being executor to a tenant fi*om 
year to year, enters upon the premises, and pays the 
rent for some time; but during the last six years he has 
neidier occupied nor paid rent, nor done any act £*001 
w'hich a tenant^ can be inferred: then no cause of 
action has accrued to the plaintiifii in respect of these 


( a ) 4 Taunt , 46. 

T l 2 


pvi-mises 
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premkies daring that parlod. And beiides, die cane is 
equally 8 tKn% aponi the evidence to diargeiZo^ as the 
tenant of these premises, as it is against the present de¬ 
fendant. Feihaps upon this evidence 1 should have 
left the case to thejury, with a very strong direction to 
find for the defendant: but 1 cannot say diat the learned 
Judge was wrong in nonsuiting the plaintifi^ when there 
was not only no occupation of the premises within six 
years, but a total absence of any circumstance from 
which the relation of landlord and tenant during that 
period can be Itiirly inferred. 1 therefore think that 
tills rule should be discharged. 

Bayley J. I am of the same opinion. If tlie inte¬ 
rest in these premises devolved upon the defendant os 
executor, and he had been sued in that character, he 
would only be liable out of assets. If he is charged os 
assignee, the answer is, that he is liable in that cha¬ 
racter only in respect of his privity of estate, and that 
his obligation has ceased by his getting liai^ to accept 
the premises, whereby the latter became liable in that 
character. Ifhe is charged as tenant, then the answer is, 
that during the last six years he never occupied the 
premises, or did any act to make himself liable as te¬ 
nant: and consequently, that the plaintiffs’ cause of 
action did not accrue within that time. 

Aubott J. 1 am of the same opinion. The only 
evidence to affect the defemdant was, that the relation of 
landlord and tenant once subsisted between these par¬ 
ties : but it is necessary for the plaintiffs to shew a sub¬ 
sisting cause of action in respect of such relation within 
the last six years, which they have failed to do. It has 

14 . been 
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been Biffed,'that die defendant must be taken to^hatx 
continued tenant until the tenancy detertninod by a 
notice to quit, and that therefore he la tenant at the pre¬ 
sent tim^ and that the plaintii& are entitled to recover 
rent for the last six years, lif this argument were to 
prevail, and the premises had continued in the same 
situation unoccupied for forty or any number of years, 
the defendant would always be liable for the last six 
yrars’ rent, which would certainly be productive of 
great inconvenience. 

Holroyd J. The defendant can only be charged as 
assignee in respect of his privity of estate. When Cal- 
verleyBevoickeGfxX&v&it. and occupied, he became liable in 
that character. When the defendant took to the pre¬ 
mises, he became assignee by some title or other. Bah^ 
also claimed to be tenant, and paid rent; and the same 
evidence by which the defendant is said to be liable as 
assignee, will also affect Ral^. The defendant there¬ 
fore is not liable as assignee within the last six years. 
Then is he liable as tenant ? Did he' hold the premises 
during that period ? In point of fact he certainly did 
not: but it is said that he had a constructive occupa¬ 
tion ; or, in other words, that it is to be inferred from 
the circumstance of his having been tenant at a former 
period that he was so during the last six years. But it 
seems to me that the subsequent occupation by ReJy, 
and the non-occupation by the defendant, raises tlic 
opposite inference; there being the same evidence of' 
Balj/s being tenant at one time as of the defendant’s 
being so at another: and there is no proof that the de¬ 
fendant ever became t'enant subsequent to the occupa¬ 
tion of the premises by I think, therefore^ that 

T t 3 them. 
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there was here neither an actual nor constructive occu¬ 
pation by defendant within the l^st six yearS) and that 
this rule must be discharged. 

Rule discharged. 


The King against'The Justices of Lancashire. 

May a7ln. 


An incloiurc 
act gave to the 
pany aggrieved 
a right of ap¬ 
peal for any 
tiling done in 
pursuance of 
that act, or of 
the recited (ge¬ 
neral inclosurc) 
act, on giving 
to the commis¬ 
sioner and to 
the parties con¬ 
cerned ten 
days’ notice in 
writing. No¬ 
tice of appeal 
against an or¬ 
der ascertain¬ 
ing tlie boun¬ 
daries between 
two townships, 
was served on 
the commis¬ 
sioner, but not 
on the lady of 
the manor, who 
was a party 
materially con¬ 
cerned in the 
question: 

Held, that the 
notice was in¬ 
sufficient; al- 
tliough the ge¬ 
neral inclosurc 
act authorized 
1 iir. commis- 
f oiur to ascer- 
the boun- 


^OPPING had obtmned a rule nisi for a mandamus 
to the Justices of Lancashire^ to cause continuances to 
be entered upon the appeal of the Hon. and Rev. John 
Ijatdey Savile, against an order or adjudication made by 
Thomas Gee, the commissioner under a local inclosure 
act for the township of Trawden in the county palatine 
of Lancaster, ascertaining the boundary between that 
township and the neighbouring parishes, manors, &c. 
The appeal was made to the court of quarter sessions, 
on the ground that the commissioner had Included 
witlfin the boundary of Travoden, a considerable part 
of the adjoining manor belonging to Mr. Savilc. 
When the case came on at the sessions, the counsel of 
Mr. Savile proposed to respite tlic hearing of tlie 
appeal, which had been entered, till the next sessions. 
But the counsel on the other side olyected that the 
notices of appeal were wholly insufficient, and that the 
sessions had no jurisdiction in the matter in conse¬ 
quence of that insufficiency. It appeared diat a suffi¬ 
cient notice had been given to the commissioner 
Mr. Gee i but no notice whatever had been given 
either to the Duchess of BuccUmch, the lady of the 


«l.iries between the several parishes, and gave a right of appeal, on giving notice to the 
commissioner only. 


manor 
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manor of Treeaaden^ or to her agent: and it was con¬ 
tended that the clause of appeal in the local inclosure 
act, which required that ten days’ notice in writing 
should be given to the commissioner, and to the party 
or parlies, concerned, not having been complied with, 
the appeal could not be entered or heard. The court 


1818. 


The King 
t^einst 

ITie Jiifticei of 

l.ANCASHtRB. 


of quarter sessions were of this opinion, and ordered 
the appeal to be struck out of the paper. 


Scarlett and StarJeie now shewed cause. The ob¬ 
jection taken at the sessions to the hearing of this 
appeal, arises on the appeal clause contained in the 
local inclosure act. That clause states, ** that if any 
person or persons shall think himself herself, or them¬ 
selves aggrieved by any thing done in pursuance of the 
said recited act, or this act (other than and except 
such determinations of the said commissioners as are 
herein or by the said recited act directed to be final, 
binding, and conclusive, and except in such cases as 
are hereby authorized to be tried, settled, or determined 
by an action at law hereinbefore mentioned,) then and 
in every such case he, she, or they may appeal to the 
general quarter sessions of the peace which shall be 
holdcn for the county of Lancaster within four months 
next afier the cause of complaint shall have arisen, on 
giving to the said commissioner, and to the party or 
parties concerned, im dayi notice in 'writif^ of such 
npp(\'i 1 , and of the matter thereof.” Now here it is 
admitted, that due notice in writing has been given to 
the commissioner, but none to the Duchess of Bt4C- 
clench, the lady of the manor. Then the only question 
remaining is this,—Was the lady of the manor a party 
concerned in this appeal ? That can hardly be doubted, 

T t 4 when 
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when it is considered, that the question in the appeal 
is, whether her manor has been improperly increased 
or not, by the act of the commissioner. Her interest 
is therefore direct and immediate in supporting this 
determination. And it cannot be said that her ap¬ 
pearance at Ufc sessions by her counsel has cured the 
objection of Uie want of notice. For tlie statute 
specifically requires ten days’ notice, and that in 
writing, to be given. That preliminary requisite not 
having been complied with, the sessions have done 
right in refusing to hear the appeal. 


Topping and /. Williams, in support of the rule. 
The question is of the utmost importance to the party. 
For if this mandamus do not go, this gentleman will 
lose a considerable property without having had die op¬ 
portunity of being heard upon his claim in consequence 
of this which is a mere formal objection. There arc 
two acts upon which the decision will turn, the one the 
41 G. 3. c. 109. (the g^eral indosnre act), the other the 
local act, which has been already referred to. It is 
the former act alone which gives the commissioner the 
the power of ascertaining the boundaries of the district 
to be inclosed, with those of the neighbouring parishes, 
manors, &c. and in this clause an appeal is given to the 
patties aggrieved on their giving eight days’ notice in 
writing to the commissioner. Now it is under this 
clause that this appeal is made. The local act con¬ 
tains no direction as to ascertaining the boundaries. 
And though undoubtedly the words of that appeal clause 
are sti'ong, and os it is said must be construed to apply 
to any thing done in pursuance of the said recited 
act” (the gmieral inclosure act) ** or that act,” yet the 


more 
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more r^onable construction of this will be to apply 
this clause of appeal to those cases which are either 
wholly provided for by the local act or those which 
ai’e provided for by the general inclosure act, and in 
which no appeal was thereby given, and that will in¬ 
clude several cases of importance. Unless this con¬ 
struction be adopted it will produce great inconveni¬ 
ence ; for the Duchess of Bucdeuch is not the only 
party concerned ; all the commoners of Treewden are so 
also. For their right of common becomes more or less 
valuable as the common itself is greater or less in quan¬ 
tity. Yet to say that it shall be necessary to give ten 
days’ notice in writing to each of these would be alto¬ 
gether to deprive the party of liis appeal. The appeal 
therefore must be regulated alone by the clause in the 
general inclosure act, and a notice to the commissioner 
will be sufficient. And there is no hardship or injustice 
in this; for he being elected by the persons interested in 
the inclosui’e, is ns it were the representative of their 
rights, and a notice to him may be considered as vir¬ 
tually a notice to them all. There is another way of 
considering this question. Suppose the two acts re¬ 
ferred to consolidated in one act, which by a clause at 
the end of the general inclosure act is directed to be 
done in construing tliem ; then there would be an act 
containing 6rst a clause for ascertaining the boundary, 
with an appeal clause requiring eight days’ notice to the 
commissioner, then several other provisions respecting 
the inclosure, and lastly the appeal clause in the local 
not. If the act stood so, it would be obvious that this 
last clause had no reference to the question of boundary: 
and then it would follow, that the notice here given was 
quite sufficient, and that the sessions ought to have 
entertained this appeal. 


1818. 


The Kimo 
against 

Tlie justices of 

J.ANCASHIitE. 


Lord 
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1818. Lord Elxjsnbosough C. J. I do not know that in this 
case, die party has any other remedy than that which be 
agaiiut is now Seeking from the Court, and his case is tfaerdbre 
entitled on this account, as well as on account of the 
importance of the interest at stake, to receive the deli¬ 
berate consideration of the Court. But after the very 
laborious and ingenious comment which hM been made 
on these two acts of parliament, I still think that the 
party in this case is not entitled to have his appeal 
heard. The general inclosure act (a), must be taken 
into the consideration of the Court conjunctively with 
the local act. Now the clause in this latter act of 
parliament respecting the right of appeal, states, ** that 
if any person or persons shall think himself or them¬ 
selves aggrieved by any thing done in pursuance of the 
said recited act, or this act, (other thdn is therein 
excepted,) then and in every such case he, she, or they 
may appeal to the general quarter sessions of the 
peace on giving to tlie commissioner, and to the party 
or parties concerned, ten days* notice in writing of 
such appeal and the matter thereof.’* The ascertain¬ 
ment of the boundaries in this case is undoubtedly a 
thing done imder the authority of the said recited act, 
and is therefore a thing against which this power of 
appeal is given. If so, there must be ten days* notice 
in writing given to the commissioner, and to the parties 
concerned: here the Duchess of Bticcleitch is a party 
concerned; she, as lady of the manor, has on immediate 
and important, interest in the asrertainment of the 
boundary, and is therefore most emphatically a party 
concerned. Then she must be entitled to notice, the act 
of parliament having expressly directed it to be ^ven 

(«) 4 t G.3.C.109. 

to 
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to her. For this act requires notice to be given where 
the former act did not, and has supplied the d^ct 
which previously existed; for under the general inclosure 
act, if tlie commissioner, to whom alone the notice is 
directed to be given, should happen to be negligent of 
his duty, a party interested might be grievously injured. 
This act therefore, requires a specific notice to be given 
to him. In this case none has been given; nor can 
any sufficient cause in sense and r^Mon be assigned, 
why it should not have been given. It is said, indeed, 
that if this construction be adopted, it would follow 
that all the commoners would be entitled to notice, 
and so there would be endless trouble to the party 
appealing, who could never ascertain who were or who 
were not parties concerned. Now whatever might be 
the inconvenience in other cases, there is none here; 
for the Duchess of Buixleuch is most unequivocally a 
party concerned. As to the other question, whether 
commoners, before any allotment mad^ are to be con¬ 
sidered under this act as parties concerned, it is more 
doubtfiil. 1 should think they were not. Giving 
effect therefore to the cumulative construction of the 
the two acts, as we are required to do by the clause in 
the general inclosure act, I think that the Duchess of 
Buccleuch is entitled to the benefit of notice, and that 
the party, not having given mie to her, had no right 
to have his appeal heard at the quarter sessions. The 
rule ibi' a mandamus must therefore be discharged. 


1818 . 


.The Kimo 
tnmatt 

The jBcticec ef 

ItAMCAiaise. 


Bayley J. 1 should be glad if I could entertain 
any material ground of doubt upon this question; for 
it is undoubtedly a great hardAlp on the par^ by this 
omission to be derived of the right of having his 

iqipeal 



636 


CASES IN TMNITY TERM 


1818. 


The King 

agaiHit 

The Justices of 
Lancashike. 


appeal heard-and determined. The general indosure 
act gave to the commissioners the power of fixing tlic 
boundaries of tlie parishes, and the districts to be in¬ 
closed; against which determination no appeal was 
given, except on compliance with the requisites im¬ 
post either by that act or the local act. By the ge¬ 
neral act an appeal is allowed to the parties aggrieved, 
on their giving eight days’ notice to the commissioners; 
and at the conclusion of that act there is a clause 


which enacts, that the powers, authorities, and direc¬ 
tions in that act shall only be so far dfective and bind¬ 
ing in each particular case as they, or any of them, shall 
not be otherwise provided and enactetl in the local 
act.” But in this ca^ the local act does provide other¬ 
wise : for the party who appeals is required to give ten 
days’ notice in writing to the commissioner and to the 
party concerned; and it would be a great hardship if 
the party concerned were bound by a notice to the 
commissioner alone. For although, in a case >rhere 


the commissioner included within the boundary more 
than properly was claimed by the district, a notice to 
him from the proprietors of the neighbouring districts, 
who might be dissatisfied, would in all probability find 
its way to the parties concerned, who had nominated 


him commissioner; yet, if the reverse were the case. 


and the parties nominating were dissatisfied with the 
boundary, it is by no means probable that a notice to 
him would be transmitted to the neighbouring pro¬ 
prietors, who would in such case be concluded without 
having had the opportunity of litigating the appeaL 
The local act, therefore, has by this clause very wisely 
provided, that ^ a notice should also be given to the 
parties concerned. It is said that the clause should 


be 
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t 

b6 constraed to apply to cases under the local ac^ and 181 & 
to those where no appeal is given 1^ the general in- ——— 

closure act, but not to include the case of boundary arHiut 
for which an app^ is given by that act. But this con- 
struction would be to introduce words into ‘the clause 
which are not to be found ther^ and cannot, for that 
reason, be adopted. It is said also, that if notice to 
the parties concerned be required, it must be given to 
all tlie commoners; but that is not so; for the party 
concerned meant by the act of parliament is the person 
directly interested in the soil, who,. by the boundary 
being either in one direction or the other, would be en¬ 
titled to more or less land; that person in this case is 
the Duchess of JBuccleucAt who is therefore entitled to 
notice. But the interest of the commoners is too re¬ 
mote an interest, and is not comprehended within the 
meaning of the clause. We are, therefore, bound by 
the express words of the act of parliament, and it is not 
in our power to grant a mandamus in this case. 

Abbott J. It is not to be assumed in this case that 
the decision of the commi^ioner is wrong; for the pre¬ 
sumption is that his determination was right. It is, in¬ 
deed, to be lamented, that the party, by his own neglect, 
should have lost the opportunity of trying the question. 

The Court must, however, decide upon the correct 
construction of this act of parliament. It is true that 
affirmative words in a statute do not repeal other affirm¬ 
ative words contained in a prior act, unless they be 
repugnant. But that rule only applies to acts uncon¬ 
nected with each other; and in this case the two acts 
of parliament are closely connected. Neither can it 
be said tliat these two acts can be taken as one act with 


two 
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■ but it is subject to the restriction, that the clauses in the 

IClNO ^ 

arasjut general inclosure act are not otherwise provided for or 
TmncaI^IIe/ “^tered in the local act. Now the general inclosure act 
contains a provision for giving notice of appeal, and the 
local act contains one also^ which is dtfierent. Then, 
according to the true construction of the two acts, the 
provision in the general inclosure act ceases, and that in 
the local act has its full operation. Hie general act 
lies dormant and inoperative until the local act cidls its 
powers into action. And the commissioner is appointed 
to carry the purposes of the local act into effect, with 
such of the powers and authorities, and subjcK:t to such 
of the directions, regulations, and provisions contained 
in the general inclosure act as arc not repugnant to, 
controulcd by, or otherwise provided for, by any of its 
clauses or provisions. It appears then that the com¬ 
missioner has the power to ascertun the boundary, sub¬ 
ject to the appeal provided for by the local act; and 
so ten days’ notice in writing both to the commissioner 
and to the party concerned must be given. And not¬ 
withstanding the difficulties suggested, I think the 
provision reasonable; for if it did not exist, the in¬ 
convenience mentioned by my Brother would 

be likely to occur. I agree also with him as to 
the other point. Hie words ** party concerned” mean 
in this case the owner of the soil: for it is the owner of 
the soil who is mainly interested in a question of 
boundary, and the interest of the commoners, which is 
more remote^ does not, as it seems to me^ entitle them 
to any notice. Sufficient notice therefore not having 
been given in tins case, 1 think the sessions did right in 
refusing to hear this appeal. 

7 
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Hoeroyd J. I am of the some opinion, that the no¬ 
tice in this case was not sufficient. The words of the 
appeal clause in the local act are suffident to cover 
cveiy case in which a party might be aggrieved by any 
thing done by the commissioner, either under it or the 
general inclosure act; and these words are not to be 
restrained, unless it clearly appears to have b^n the 
intention of the legislature that they should be so. The 
two acts are not to be incorporated generally, but only 
So far as the provisions of the general act, arc not al¬ 
tered by the local act. In the general act, the right 
of appeal is given in two cases, in that of boundaiy, 
and in that of stopping up road^ and a parUcular 
notice of appeal is required. But in the local act, 
a general right of appeal is given, widi a different 
notice. The case, therefore, must be considered as if 
the two acts were read together, but with die clause of 
appeal in tlie general act expunged, and then no doubt 
would remain. The difficulty as to giving notice to 
all the commoners does not appear to me to exist. For 
this is a question of boundary, not of a right of common, 
and the “ parties concerned'* meant by the clause must 
be those only who are directly, and not those who arc 
only incidentally, interested in the soil. It would, 
therefor^ have been quite sufficient- to have given a 
notice to the lady of the manor alone. But no such 
notice having been given, die rule for this mandamus 
must be discharged. 


1818. 


The Kiko 
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Rule discharged. 
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By a local act 
the manage* 
ment of the 
poor of a town 
was Tested hi 
certain persons, 
who were em- 


^TOSKS had obtained a rule for a mandamus to the 
Justices of Suffolkf to cause continuances to be 
entered upon tlie appeal of William Strutt, Esq. against 
four rates, dated respectively, 21st September 1817, 


powered to 
make rates, 
and an appeal 
was given to 
the party ag¬ 
grieved to the 
town sessions 
against every 
such rate; and 
a further ap¬ 
peal, if re¬ 
quired, to the 
county sessions. 
An appeal 
against four 
rates being en¬ 
tered at the 
January town 
sessions, four 
grounds of ap¬ 
peal were speci¬ 
fied in the 
notice; tlie 
party being dis¬ 
satisfied made 
a further appeal 
to the count)' 
sessions, and 
two other 
grounds of 
appeal were 
added; the 
fourth being 
that the party 
was rated in 
respect of his 


19th Octohet' 1817, i6th Novendicr 1817, and 14th 
December 1817, for the relief of the poor of the 
town of Sudbury, and also against an order made at 
at the general quarter Sessions of the peace held in and 
for the said town of Sudbury and the liberties thereof 
on the i6tli Jamuxry 1818, confirming the above rates. 
By a local act passed in the reign of Queen Anne, the 
management and relief of the poor of the borough of 
Sudbury were vested in certain persons, who for that 
purpose were made by the act a corjioration, and who 
were impowered to make rates and assessments; and 
an appeal was given against any such rate or assess¬ 
ment, to the party aggrieved by it, first, to the justices 
of the peace of the town of Sudbuty, at their general 
quarter sessions of the peace next after the making 
and demanding the same, or at any other sessions to be 
held for the said town and liberty, who were thereby 
authorized to make such order therein as to them 
should seem just. - And secondly, by the same act, a 
further appeal was given against the rate to such 


lands in a i^rson or persons who should not think fit to abide by 

higher propor- a 

tioii than all 

the other inhabitants mentioned in the ntei Held, first, that one appeal against the 
four rates was sufficient; secondly, that it was not necessary to give notice of appeal 
to all the inhabitants named in the rate ; and, thirdly, that the appelUur must, at the 
county sessions, be confined to the original grounds of appeal at the town sessions. 



ttt THE FlfTY-SIOBXtt'TiAlB orOl^R&E llH 


4it 

Mick order, bo made the* jiudcea’of the sud'toitkf'* MIS* 

to the justices of the pea(%for the'comity’of at' 

their next gmiwal quartm' Besiions of the peac^ ■ who t«ahut 
were tboi authcnrized to make a'final' oi^er' therein, ^sorro^^ 
At the Jhnt«n3f sessions for the town of Sieil&coy/ 

Mr. Strutt instituted his appeal against the four rates* 
above mentioned; and be then stated in his notice four 
grounds; of appeaL The borough sessions having 
determined against him, he appealed to the quarter 
sessions for the county of Suffolk : and on this occasion 
he inserted two additional grounds of appeal in his 
notice. When the case came on to be heard, it 
was objected that he had not given sufficient notices 
within the statute of 41 G. 3.' c. 23. r. d.- For the 
fourth ground of appeal in his notice was, that he was 
rated and assessed for and in respect of his lands, 
tenements, &c. in a greater and higher proportion 
than' all the other inhabitants and occupiers whose 
names were mentioned and inserted in the said rates. 

This therefore, made it necessary to give notice to 
those persons, they being interested in the appeal. 

The court of quarter sessions were of this opinion, and 
refused to hear the case further. It appeared from the 
affidavits that sufficient notice had been given to the 
persons who had made the rates in question under tlic 
authority of the local act; ^ and that the number of 
the other persons mentioned in the rate amounted to 
about three hundred and sixty^fourJudividuals. 

N<^ti and Dover shewed cause. The olgection to 
the notice taken at the sessions is good. * For by that 
notice the party institutes a comparison between bis own 
rate and those of all the other persons. And the rule 

Vor. I. U u 


as 
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ai lo that tlUt wlwre a pan^ outitutei a comparison 
lie mnttl^va notice t& the penon with whose rate he 
ecMapans his own. The iiioonTenimce» if any, is super- 
induced by the party’s own act; for he mig^t have spe¬ 
cified pardcular individuals and given notices to them 
only, which is the usual mode of proceeding, Bntfrom 
the affidavits before the Court, it appears that there are 
other objections And though they were not taken at 
the sesaons, yet the Court will not send this case again 
there, if it appears that when heard it must meet with 
the same late os before. This is one i^peal against 
four sswrate rates. That wiU not do: for a party may 
have diflferent grounds f<w supporting eadi rate. With 
respect to som^ (as is the case with one rate here,) 
the party appealing may be ont of time. He ought, 
therefor^ to have instituted separate i^peals against each 
rate. And this goes to the whole cause of ^f^teal. 
I^it that be not so^ the Conit will cmly make part of 
thb rule absolute. Few mth respect to the first rate 
mentioned in the noticea of aj^eal, the i^pellant was 
clearly ont of time. That rate was dated 21st Septem- 
ber^ and the appeal ought therefore to have been made 
to the October sessians Then the notice of appeal to 
the eoun^ aesuons contains two additional grounds of 
appeal: but that court is only in the nature of a court 
of review, aud thcfefore the party is confined to the 
same ground of appeal which he took at the borough 
sessions.. If then the rule be made absolute ett all, it 
can only be for a mandamus to the justices to hear the 
appeal agmnst the three lost rates on the four grounds 
of appeal contained in the original notice to the borough 
aessiras. 


Storif 
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Storki and BabimeHf cuntid. Tltf appad aiailia 
Btatai^ tliat the party aggriavad by anj rataautyappealk 
" to the jmdceaot the peace of Ae town at Sbddaiy, 
at their general quarter seanons cf the peace neat after 
the making or demanding the aame^ or at any other 
sesBone to be held fi>r die eaid toem and l&erly'.” Now 
thoi^ unqueetionably the first rate waa befine the 
October eenimis, yet the party was not compiled to go 
there^ tor he may go to any othmr seedons of the poice 
holden for the said borough, and therefore he might go 
to the Jhimayy sesdons. J. Hie true con« 

strucUon of that danse is this: the kgislature alluded 
to the gmeral sessions, which might be holden within 
the borough, and which mi^t ha^ien before the quar¬ 
ter sesuon^ not depending on that act of parliament 
by whkh the' latter are regohded; and the clause 
means, that the party may appeal either to the quarter 
sessions, or to the gaaeral sesdons, neat after the rate^ 
as the case may be. 1 diink the appeal as to the first 
rate was dearly out of time.3 Supposing that to be soi, 
sdll the party is entitled to have his appeal heard against 
the remaining rates. The Direction as to indnding 
four rates in <me appeal is not valid; fiir it may be con¬ 
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sidered in fact as four sqiarate appeals: and the 
sessions might confirm one rate and quash the others, 
according to their discretion; so that the raspondents 
would not sufier any inconvemence. Then, as to the 
objection to the notice^ it is manifostiy next to an im- 
possUile thing to give the notices required by the ob¬ 
jection: and here the party does not seek to increase 
the rates of any other person, bat onl^ to diminisfa his 
own; and that is the true ground of distinction between 
die cases where notice to the otiier individuals is or is 

U u 2 not 
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ISIS. not required. Hie last Direction is, that'here tbotqi' 

. - pellant cant oidy appeal to- the county sessions on tbe 

grounds, taken- by him at tbe borough sessions. But 
^ “ ®®*' well funded: for the further appeal given is' 

not ngainst' the > order of the: borough sessions, but 
against the rate, if a party shall be dissatisfied with that 
order; all objections to tbe rate may therefore be taken. 
Where an appeal against a conviction or against an- 
order of magistrates is given, the party appealing is 
never confined to the same objections which he took 
before the magistrates, but is always at liberty to- enter 
into the whole case. 

Bavi^ET J. (a) The first objection made in this case 
is, that the party has entered one appeal against fum* 
distinct rates, which, as it is contended, it was not 
competent for him to do.- Now the act -which gives- 
the appeal states, that a party- who may find himself 
unequally taxed or assessed, may appeal against any such 
rate or assessment. It does not say that he must appeal 
against that rate per se without joining it with the 
others, which, being monthly, may have been made in 
tlie interval between one sessions and the next. The 
joint appeal may then be considered as a separate ap¬ 
peal against each rate: and if the sessions should be of 
opinion that injustice would be done by hearing the 
appeal against the four rales jointly, they might deter¬ 
mine upon tliem separately; but thc^ arc not bound to 
do so. The party therefore may legally appeal against 
these four rates in the manner adopted by him in the 
present case. . Then it is.suggested, that the notice is 

(d) Lord EUaJm-wgh C. J. u-as abscut. 

objection* 
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tibjection^le. It contains six grounds of appeal, l&e 
fourth of which is ** that the appellant Is rated for his 
premises in a greater and higher proportion than all 
the other inhabitants and occupiers whose names are 
mentioned in the said rate.** It is contended that this 
made it necessary to give notice to all those other inha¬ 
bitants and occupiers, amounting in the whole to the 
number of three hundred and sixty^-four persons. But 
that is not necessary. The statute 43 G. 3. 23. first 

gave to the justices the power of amending the rate ap¬ 
pealed against, instead of altogether quasliingit; but 
Tcquired the grounds of the appeal to be stated, and 
notice to be given to the parties affected by the appeal. 
^ that where the ground is that B., or C. are un¬ 
der-rated, it would be necessary to give notice to those 
individuals: but where the ground of complaint is, 
that the party appealing is over-rated in respect to all 
tile rest, then it would not be necessary, because the 
alteration sought is the diminution of his assessment 
t>iily, and the rest of the rate remains entire. Then as 
to the otlier point, that the party here has inserted in 
his second notice two fresh grounds of appeal, the in>- 
pression on my mind is, that he must at the county 
sessions be confined to the same grounds of objection to 
the rate as he took at the borough sessions: for the 
former court is in the nature of a court of review, and 
it is their duty to examine if the rate can be supported 
t>n the grounds decided upon by the Court below. If 
that were not so, it would be open to the party at the 
borough sessions to state any illusory grounds of ap¬ 
peal, and to put forth his whole strength by surprize at 
the county sessions. The clause therefore which directs 
that the paity, if dissatisfied with the decision of the 

U u 3 borough 
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bcffgn^ ini^pstrates on his cm^ haoe hisjurther 
egpfiol to tho jnrticeji of tlM county of Suffbikt must* 
constmotion of law» be taken to give a further 
appeal, but only on the same grounds as were tidcen by 
the borough magistrates. This objection, however, 
only goes to a part of the notice ; and as the justices 
have wrongly decided in refiising altc^ether to hear 
the appeal, the rule for the mandamua must be made 


absolute. 


Abbott J. I entirely agree in what has fallen from 
my Brother Bayhy on the two first points, and I think 
also that the party can only enter into the same grounds 
of appeal at the county sessions vrhich he took at the 
borough sesdons. The rule therefore should be 
amended, and made absolute for a mandamus to the 
justices to hear the appeal against the three rates on the 
first, second, fifth, and sixth grounds of appeal. 

Holroyd J. 1 am the same t^nnion. The county 
sessions are to re>try the same matters whidi ware tri> 
able at the borough sessions. In all cashs of new 
trials or of error the court of appeal looks only at the 
orij^nal proceedings. There may however be fresh 
evidoice adduced. The notice of appeal is in the na¬ 
ture of a. declaratiou, and most be the same on both 
occasions. Then the appeal to the county sessions 
must here be coafined to the original of com¬ 

plaint only. 

Rule absolute for a mandamus to hear 
the ^^peel on the firet, second, fiftli, 
and sixtli grounds. 
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Morgans agaimt Bamoss aiid Another. 

^^CTION against the defendants, late sheriff of the 
county of Middlesex, for pennitting to escape one 
Godfrey Barnett whom he had arrested on mesne 
process at the suit of the plaintiff Hea, Not giulty. 
At the trial before J., at the London uttingA 
after Hilary term, it appeared in evidence, that a writ 
having issued against Go^ey Barnett, at the suit of 
the plaintiff the latter sent one Dams to point otR the 
person of the defendant to the sheri£&* officer. Hie 
sheriff, by their officer, arrested the person so pointed 
out: upon enquiry however, he turned out to be 
Maurice Barnett, a brother of Go^rty Barnett, The 
former was the person intended to be arrested; he had 
really contracted the debt, and had then described 
himself as Goifr^, and the officer was infermed of 
tliese circumstance and was desired to detain him in 
custody; but he refused to do so unless the plaintiff would 
give an indemnity, and tiiat being refused, the person 
in custody was permitted to go at large. Upon these 
facts it was urged, that as Maurice Barnett, the real 
debtor, was onc» in the sheriff’s.cus^idy, it was the 
duty of the latter to detain hin^ although the writ 
issued against G^rey Barnett. The learned Judge 
directed the jury to find a verdict with nominal 
damages for the plaintiff with liber^ to the defendant 
to move to enter a nonsuit. A rule for that purpose 
having been obtained in Batter term, 

Marryat and Deader now shewed oinse. This 
action is cdearly maintainable. The sheriff having in 

U u 4 his 
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Sahtrii^ . 
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ThesheriiT 
having a writ 
Bgainit G, jR, 
arrested M. B., 
who was the 
real debtor, and 
at the time vt 
oontmeting the 
debt had repre* 
tented himself 
asG.J7..> Held, 
that the sheriflT, 
having been ia> 
formed of these 
circumstances 
while he had 
the real debtor 
in hiscasto* 
dy. was not 
imd to detain 
him, and there- 
toM that an 
action would 
net lie against 
him for an 
escape. 
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h» oirtody Maurice Barnett, and having been informed 
that he had desOTbed himself by the name mentioned in 
the writ, sufEers him to escape; and the plaintiff is there* 
by injured. The question is, whether the riieriff be not 
bound to arrest a person described in the writ by an as¬ 
sumed name. The assumed name was the only name 
by which he was known to the plaintiff, and as far ns the 
purposes of this action are concerned, must be taken 
to be his real or reputed name; for if the debtor had 
been sued by that name, and pleaded in abatement, 
die fact of his having described himself by that name 
at the time of making the conti'act, would be sufficient 
evidence to support a replication, that he was known 
as well by one name as the other. The plaintiff there¬ 
fore might sue him by that name; and if so, the sheriff 
would be justified in arresting the person so described 
by that assumed name in the writ; and his liability being 
co*extensivc with his protection, he was bound to 
execute the process against a pei'soii whom lie knew 
to be the real debtor, but who was described in 
the writ by an assumed name. Tlie sheriff being 
therefore bound to arrest him, and having him once 
in his custody, was guilty of negligence in suffering 
him to escape. 


Topping and D.F. Jones, contra. The declaration 
charges, that Godfrey Barnett was indebted to plaintiff; 
wber^ts in truth, Maurice Barnett was indebted: it 
is averred, that the sheriff took and arrested Gotifrey 
Barnett ; whereas he never arrested him, but Maurice 
Barnett. The evidence therefore • does not support 
the declaration, and the plaintiff ought to have been 
nonsuited. It is argued however, that in this action 

Mawice 
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Mamiee Barnett, is Oodjirty ..and tlie 

sheriff haying been informed , of the rircumstaoces of 
the cas^ ought*, to have treated him as such, md 
was bound to execute the writ as against him. ; But 
Skadgett V. Clipson{a), is an authority to shew, that 
the sheriff under such a writ, could not justify the 
arrest of a person not bearing the real or reputed 
name mentioned in the writ; and Cede v. Hindson (&), 
and Scandover v. Wame (r), are to the same effect. In 
Foster (d), it is laid down, that if there be a mistake 
in the name of a person on whom the process is to be 
executed, and the officer exceed his authority and be 
killed, this will amount to no more than manslaughter 
in the person whose liberty is invaded. Assuming, 
however, that the sheriff under the special circumstances 
of this case would have been justified in arresting 
Maurice Barnett^ it by no means follows, that he was 
bound so to do; and it is incumbent on the plaintiff 
to establish that he has made himself a wrong-doer by 
a breach of duty. He is bound to arrest the person 
described in the w'rit. In ordinary coses be may ac¬ 
quire information as to the identity of parties described 
by a reputed name, from persons within his bailiwick, 
having no interest in the execution of the process; but 
as to the identity of a person described only by a 
name assumed for a particular purpose, he can acquire 
information only from Uie party in whose presence the 
name wa.s assumed, and that would generally be a 
person interested in executing the process. Is the 
sheriff bound to trust to information coming from such 
source ? upon the truth or falsehood of which must 

' (.J 8£tff/*3s8« (3) 6 234 . 

CeJ X CaiHp. ijo. . (-ifj P. 3.1a. ^ 

entirely 
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Lord Ellenborough C. J. Where a party ha» 
inisrepreflented himself and taken a name which docs 
not belong to him, it is not pennitted to him to failt** ad¬ 
vantage of his own wrongful act, so as to enable him to 
avoid the consequences of it: for a mistake induced 
by bb own affirmation cannot give him a right of 
action. therefore, the sheriff had in this de¬ 
tained Maurice BametU it appears to me that he might 
have justified it, in case that person had brought an 
action for the false imprisonment against hinir I re¬ 
member a case to this effect before Lord Loughborot^h, 
where a person had obtruded himself instead of another 
on the sheriff’s officers, and afterwards, having been 
arrested, brought an action against them; and Lord 
Laughborofugh held that it would not lie. I dissented 
at that time from the decision; but, on fuller exmsider- 
ation, I have been satisfied tlud that case was rightly 
d^eruuned. But this case is different. The question 
here is not whether the sheiifl^ in'case he had Irt yt 
Maurice Barnett in custody, would have been justified 
in so doing; but} whether he was bound so to do: be- 


entlrefy ithetlNr he he gtulty of a tort or not; 

or even |a .eaM 'of deetii eosalng firom reristenc^ 
wfaetiimr dm trf^ice would be murder ix manslaughter. 
ISie sho’iff mig^t be presumed to know the reputed 
names of all the persons within his bullwidc; but it is 
certainly imposuble that he diould be cf^izant of a 
name assumed by an individual for a particular pur¬ 
pose: and it seems unreasonaUe that his liability 
should depend upon a fact not only not within his 
knowledge, but upon which in most cases he cannot 
have the means of acquiring certain knowledge. 


cause. 
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eJhtBf ^ ^ ^ b(Hmd to act, bo caaaot be 

i;«iyu to the pfesent actkm.. And I think tbct he wb» 
not so bound .to act. If we were to Jbold that he wa% 
we should place him in a ntmtion of fftat difficnltj 
and periL He could not tell whedier to rely sa&ly on 
the assertions of the one party or the other. Then if 
he was not bound to detain Maurice Barnett in his 
custody, the preseot action cannot be sustained; and the 
rule for entering n nonsuit must be made absolute. 

Bayley J. I am of the same opinion. The pl^tiff 
in this case might ceitainly have proceeded against 
Maurice under the name of Go^e^t and if the sheriff 
had detained him in custody after the arrest, he would, 
under the circumstances stated, have been justified in 
so doing. But that is not the question here. The real 
point is, was the sheriff bound so to act ? It is his duty 
to look at the writ, and arrest the person there named, 
.'ind Maurice Barnett was not the person named there. 
It is said that it is hard on the plaintiff to lose the op- 
portimity of arresting his debtor; but after all he is 
not free from blame. It was his feult originally in 
trusting a man whose name he did not know, which 
has produced all the inconvenience. 

Abbott J. 1 am of the same opinion. The 
question made at the trial wa^ whether the sheriff 
might not, under this warrant lawiiilly have ar¬ 
rested and detained Maurice BametU I then thought 
that he might, and I think so sfill; and that he 
might hove justified, in an action for the felse impri¬ 
sonment, by averring that the party arrested was called 
Go^eys for the name by which he has des^nated 
himself cannot as against him be conadered other than 
11 his 
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his name; and so the armt would not be l^a 
mistakoi name'as in the case cited Foster, But t 

think that die sheriff wa^ not bound so to do. He is 
directed by the warrant to arrest Go^ejf Barnett, and he 
takes a man whom he supposes to be Godfrey Barnett, 
He is then infbnned, and the information turns out to 
be true} that his name is not Godfrey but Mmirice, 
Then although he might lawfully have detained him, he 
is not'hotmd so to do; for if he did, he would be taking 
upon himself a responsibility which the law docs not 
throw upon him, and which might, in case of resist¬ 
ance, where death ensued, raise a very delicate question. 
He is not compellable therefore to expose himself to this 
peril. If the party complaining would make the sheriff 
liable, he must go further in his allegations and proofs: 
he should state and prove that he hud a debt due from 
a party called by both names, and that he so told the 
sheriff at the time of the arrest. The sheriff might 
then perlmps be bound to detain him in custody, and 
might be liable for an escape. But here, as it seems 
to me, he might lawfully discharge the person arrested, 
and the rule for entering a nonsuit must therefore 
be made absolute. 

Holuotd J. I perfectly agree with the rest of the 
court that this action is not maintainable against the 
sheriff. Upon an issue between Matarice Barnett and 
the plaintiff, if the question was, whether Maurice was 
known by the name of Go^ey, the circumstance of 
having given his name as Go^ey would be sufficient to 
decide that issue a^nsthim: but as between any other 
perwn and the plaintiffi the using .of .the name upon 
one occasipn only would not justify such a conclusion. 

Although 
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Akbou^' fhe'ilieriff may . be preramadj jo- kaow tiaa 
real najfneaif and the names by re^tadaa-ef aU the pcnv 
sons within his bailiwidc, it is manifestly^ impossible 
that he dmnld know' a man by a name whidb he has 
assumed upon erne occasion only, and by* which he is 
not generally known. Here Maurice would have been 
guilty of forgery if he hf^ signed tlm name of God/hy 
to a bill of exchange: although if God/rey yraa the 
name by which he was generally known, be would cmly 
have been guilty of a fraud. When therefore the sheriff 
found that he had arrested a man not known by the name 
of Godfrey^ and whose name was Maurice^ although he 
might have been justified in detaining him, still he was 
not bound to do so at his peril. 

Rule absolute for entering nonsuit'. 


Jeune against Ward. 

^^CTION against defendant as acceptor of a bill of 
exchange for 150/. drawn by G, upon the de> 
fendant, in favour of the plaintiff Jeune, At the.trial 
at the London sittings after Hilary term, before Lord 
LlUnhorough C. J., it appeared that the defendant, 
together with another, person of the name of Stulhin, 
was the co-executor of the will of a Mrs..i!^a^r, under 
w'hich the drawer Go^-ey was entitled to a legacy of 
200I, on his coming of age. In consequence of this, 
Goidfhy, on the 28th May 1817, drew the bill on de¬ 
fendant in favour of the plaintiff as a payment of his 
bill for goods sold and delivered. - The plaintiff who 
lived in London, went over ou tlie -apth May, to the 

defendant’s 


Saturd^, 

May jbth. 

Where a bill of 
exchange, being 
presented and 
left for accept¬ 
ance, was re¬ 
fused accept¬ 
ance by the de¬ 
fendant, but 
remained after¬ 
wards for a con¬ 
siderable space 
of time in his 
hands, and was 
ultimately de¬ 
stroyed by him: 
Held, by three 
Justices, dissen- 
tiente Lord A/- 
leiAerougb C. J., 
that the defend¬ 
ant was not 
thereby liable 
as acceptor of 
the bill. 
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dc&ndiat*s Imniic in the country* urith the bill* and 
diere iidt H fi»r the putpose being accepted, but it 
did not eeiy deariy appear what then passed between 
the plaintiff and the defendant. At a subsequent 
period* however* in Jkne, the plaintiff called on Mr. 
JS^erton, the agmt for the defendant in London, and 
mtrodoced himself to him by producing a l^ter irom 
the defendant* and begged his assistance towards en- 
aiding hun to obtain psyment of the bill from the 
drawer. He then stated* that he had been before with 
the bill to the defendant* and that the defendant had 
refused to accept it. Mr. J^erton told him that de> 
ftndant had done very right in refusing to acc^t the 
bill; that Go^ey was* on the 5th Jidy to receive his 
legaqr, and that he recommended plaintiff then to at¬ 
tend in order to secure the payment of the bilL Ac¬ 
cordingly* on the 5th July the plaintiff attended; but* 
owing to some dispute as to the stamp for the receipt 
of the l^at^* it was not paid cm that day* Go^ey then 
refusing to receive it. It was afterwards paid to him. 
Hie plaintiff gave also in evidence a letter of the de¬ 
fendant’s* in answer to an ^plication for the bill* which 
stated that having been implied to by the mother of the 
drawer to ^ve up the bill to them* which* during all 
this period* had remuned in hu hands* he had* to avoid 
further tremble* destroyed it. This one having been 
proved* Lord JBUerAqrough C. J. was of opinion* that it 
amounted in law to an acceptance of the bill hy the 
defendant; and directed the jury to fold a verdict for 
the plaintiff 

Tapnh^ having in last term obtained a rule nisi for 
setting aside this veitiict* mid for a new trial* 


Gumey 
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Gwmty now diewed crum. Thii conduct of die 
defeni^t amounted to an aooqstaaoa. For, firsts he 
retained the trill b^ond a reaionalrie time. Ibe bill 
waa left witb him ibr acceptance on 29th and it 

remained with Irim till 9th when the d^mdant 
destre3wd k. The princi^e hud down in t. 

Martin (a) must gorem this case. There a person to 
whom a bill of exchange had been tnmsmitted for ac¬ 
ceptance^ retained it for some time in his hands. The 
plaintiff wrote to know what had become of it, and then 
the defendant, who said that he had retained it because 
he had intended to accept it, declined accepting the bill. 
But that retenticm of the bill amounted in law to, and 
was held to b^ an accqitance. So here the retaining 
of this bill, which was left for acceptance, for so long a 
period, makes tiie defendant liable. And besides, there 
is here the additional fact of the destruction of the bill. 
By that act the defendant prevented the pluntiff from 
ever suing the drawmr. That fells within the case of 
Trimmer v. Od^ (&), where Lord Kenyon lays it down, 
that if a par^ put upon a bill that which essentially 
injures and d^ces it, that makes him liable as ao 
ceptor. Here the case is much stronger, for the parly 
has not merdy defeced and essentially injured the bill, 
but has actually destroyed it. The verdict therefore is 
ri^t. 

Topping and Gaselee, in support of the rule. There 
is one fact which materially distinguidies this case from 
all those which have been dted, viz. that here there is 
an absolute refusal to aco^t, ^ven originally by the 

(«} I Camph. 4S5. tu 

(b) Gutldbell rittingSj i8oO] Cbitty on Bills nf £xci‘ x<So. 

defendant; 
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1818 . defendant; and no case can be found wlier^ after rach 
refusal to accept a retaining of the bill has borai hdd 
to be an acc^tancc. In Harvey v. Martin the judg* 
ment of the Court turns entirely on the ground of the 
usual course of dealing between the parties, there having 
been instructions to transmit the bills, &c. when ac¬ 
cepted, to the agent of but here there is.no 

usual course of dealing, for this is an insulated transac¬ 
tion between the plaintiff and defendant, and tlwt case 
therefore does not apply. Trimmer v. Oddy^ and Rea- 
tindc V. Dorrien (a), and Thornton v. IHch (6),. proceed 
upon a diflerent principle: there the acceptor having 
once accepted, was not permitted to cancel or revoke 
his acceptance, and such cancellation was held to make 
no difference: but the liability was held to continue 
as if the acceptance had remained on the face of the 
bill. Here, however, there was not any acceptance, 
but on the contrary a refusal to accept. The case of 
Clavqt V. Dolbin (c) is a decisive authority against- tliis 
verdict, and is almost precisely similar in its circum¬ 
stances to the-present case. Beside it is clear from die 
plaintiff’s own conduct, tliat he did not consider the de¬ 
fendant liable, at a period long subsequent to the time 
when the bill was left. For he attended in Egerton's cham¬ 
bers at the end of June, for the purpose of getting pay¬ 
ment from the drawer. That, however, was not necessaiy, 
if the defendant was then liable as acceptor. Then the 
destruction of the bill cannot amount to an acceptance. 
It may, perhaps, be the ground of an action against 
the defendant, but he cminot in consequence of that act 
be charged as acceptor: for in that character he can 
only be liable by the custom of merchants, and by that 

(«) 6 Eait, 199. {h) 4 Esp. %fo. (e) Ca, temp, ffardw. %jS. 

custom 
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Lord .EixsNBOBOUGa GxJ^ I do not mxdlect that 
any ^aeatiop wiu inade attlie trial as tollieq»ixe(^^ 
of CkMdtTs evid^ce. His ;|Natement was, tb^ the 
bid in this cose was ori^iially left with the defeiKhnt 
for acceptance^ and by the defeQdai^’’s ^nwn lett^* k 
afterwards appeared that the.bill had bom destroyed by 
him,’ 1 certainly at jdiat time i»oceeded on the ground 
thfit it was thetardioaiy mML^recognized custom of mex^ 
clients, that ahcn a bill has been left for ttcceptsnce, 
if after a reasonable time has expired (and b«re a rea*- 
sonaUe time had expired) the par^ omitted to return 
the bill, he must be ccmsidered as having retained It for 
acceptance. This case goes still further $ for here the 
defendant by his own act puts it wholly out of his 
power ever to return i^ and thereby drived the 
holder, (diere bmog no power dfrecreating^tlie bill,} of 
the advantage being able to prove the hand-writing 
of the drawer. In such a case 1 have always considered 
it as a matter cf course that such retention and d^atnu^ 
tion of a bill of exchange was tantamount to an abso*- 
lutc refusal to re^iiver it, and was therefore, in p<mit 
of Uw, an acceptance. But it is contended that no 
case can be cited, which goes so for as this propod- 
tion. The principle laid down by Lord Kenyan in 
Trimmer V. Od^ seems to me to govern this case. 

That decision, I well remember, made a constdmr- 
able impression on my mind. In the ordmaiy course 
of businms^ when a lull is left with the acceptor, he is 
to consider whether he will accept it or return it. If 
he, without sajdng any thing, retains it in his handi^ 

VoL. I. X X the 
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ittm. tl» b® Wii >WM$|..oC *be 

pbr^ ]0ftTiiVS *be lie.iiM affOf^ it. 

lionw hoirwrer, it ii iu<l4|^ 
tojM9aep^ and it Is 

makes the differenoB. Bat the pesied when 1 )« did-this 

does Bo| dirtincdjr aj^iaar. It iidglitba after aiapM* 
abla time had dapsed. Soppos e the hUi.deliTerad-to 
him OM, the asdhJ^r tlm making, of d^gereoft and 
Jbair ynm not dll the end of Jm^ and the blit araenot 
destnQfed till the 9th of Jidr. 'Aot.a.fisasQiiebie time 
nii§^ have elapsed before the refiiaahtoofc places an^e 
fcas<»alde Uase did at dl eveals efopse haftnw the- de«i 
stmcdmi. If so^ the bill wasin point oflaw then accepted 
bjr Wopdf and'the acceptance could not afterwards be 
retmeted.- If indeed die bill had nm originally been 
left for acoeptonce, the whfde case oertaialy vranld foil 
to the grouid. Bitt 1 diink it dearly appears from tbe 
evidence that it aws so left, and die defendant not 
having in a reasonable dme noticed his rdiisal to ac^ 
ceptr and having ulUmately destroyed the bill, mint, 
as it seems to me, be held liable for it as the acceptor. 

1 thinki, therefore^ that this rule must be dischaigsd. 

BaacLSTJ, .1 am not prqmr^d to say that the de- 
Aidant can, in the present case, be considered as the 
aooeptmr of this bill. The bil^ at it ^peoia from the 
evidence was dmwn on the 38th Ma^, by on 

the defoidant, and was payable at aig^t. And on the 
apth . 4 l<gF,|he plaintiff having gone down from London 
to tbe 4afrBdant> bcnwe in die coundry for that purpose 
made an appUmdon to him either for payment or ac* 
ceptanceof the bill; but it is net clear ftxr which of 

these 
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t&ehuttdi^ iibrJs t&m’'fn6y*rete^ to snp^Seiib dmt any 
acoqitaoee waa than g^Nn.' ibr loine rei^Kni, liowev^» 
which does not appear,' ifijb bill was then left in'the 
p oUcwt on of the defendaat^^'%here it remained tilt the 
pth the time when it waa ultimaitely destroyed. 
Where a bill is, in the nsnal course of bnunent^ 1^‘ftir 
acceptance it is the dnQr vi the party who leaves it tb 
call again for it, and to inquire irfaedicr it has been 
accept^ or nOt. Itli'not, as frseems to mc^ the dofy 
of the'other pCrton to send It to hint, uidess, as in the 
tee cited of Haroty v. JUbtfin, there is a usual course 
of dealing between' the particular individuals conoerhed, 
so to do.' Here the party who left the bill does not 
appear ever to have adled or sent for it; and that ma¬ 
terially a£hets the present ca^ I finbear tO say, at 
present^ what would be my ju^ment on the effect of a 
destruction of the instrument by the party with whom 
it was left for acceptances within the reascmable time 
during which the other party mi^t expect an accept¬ 
ance of 'the bill. If a par^T says he has destrt^ed the 
biU, and that he will not accept it, sneh destruction 
m^t probabty subject him to an actibn of trover for 
the bOl; but I cannot think tliat it would amount to 
an acceptance of it. Pox^hat is an acceptance? It ia 
an engagement of the one ps^ acceding to the prcqx>- 
•ition of the other; and it would be veiy strange indeed 
if a refusal on his part could in law be'deemed an ac¬ 
ceding to the proposition. But I giwno" judgment on 
thia point; for the facts here do not warrant the con- 
cluMon that the bi!l was destroyer the ddendant 
daring the period when the plaintiff could consider it 
M femaining for acceptance. It appears that at the 
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dipcedt,;l<iwi(rif %i,.faiia fagf^^t^fsiag * letter ^poBt.tbe 
defendaBt. All the circymqtfcBoei which then Cfuae 
out dhew pfaunlj that thk wimte traoiection was mi in- 
snlated <h>c between the pi^rt^ and that there eras no 
eourse of dealing betweoa them; for the drawer Qo^rejf 
was oititled to a l^puy, and on that ground alone it 
was that he drew on Ward^ theexecotor. The plain¬ 
tiff then telk B^erUm foat die defendant had refused to 
aoo^t the bill. He does notcompUdn that the biU had 
been kq>t by him for an unreasonable tim^ but appliei> 
to ^erton for his assistance in obtaining the money# 
Egerton tells the plaintiff that Ward ha» done right in so 
refusing and informs him tliat on die 5th July God- 
Jrey will receive bis legacy. On that day all the parties 
attend, but the money due on the bill does not appear 
to Irnve been paid. Then after all diis, on the 9th 
the defeodant writes to the plaintiff that he has de¬ 
stroyed the bill. Now if that were a wrongful destruc¬ 
tion by him, trover would lie against him, and he would 
in that form of action be subject to pay, not the whole 
bill as acceptor of it, but only such damages as the 
par^ really sustmned by this destruction. For if the 
drawer were a solvent person he would still be liable, 
and might pay die bill, either in the whole or in pat‘t. 
If^ on the othm* hand, the destruction was mccusable 
from the circumstances of die cas^ as if it i^peared 
that the plaintiff had treated the bill as of no import¬ 
ance and had dicwn bis intendon of rdying^ not on the 
bill, but on the ori^nal conuderadon, then that would 
perhaps afford to the defendant an answer even to die 
action of trover. But at all events, ritfaer in the one 
case or the odier, the destruction cannot, as it seezps to 
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Abbott J. 1 mn Boeldde to 
under the circanuts&ces cas^'^ ihe def^daht is 

liable as acceptor. Tlieie h Vib' taak Similar in its fiu^ 
to this; for this tranMration is ont'of the' coarse of’die 
ordinary dealing between merchants. It appears that 
the defendant was one of two executors to a will, under 
which Oo^rqf was entitled to a legacy of 200I., on the 
credit of whidi he drew the bill in question. The 
pliuntiff does not send the bill by the pfist, or to any 
agent in the country, but goes himself with i^ and 
returns without it; then, at die end of the mondi of 
•Tifne, he introduces himself by a letter to Mgertonf and 
desires his assistance to secure the payment of the 
money. The bill, too, whith was drawn on the aStU 
Jtfqy, must have been placed by the phdndff in the 
defendant’s hands in the beginning of June, and the 
wh<de transaction ought to have bemi ocmipleted early 
in that month. • We then find that the plalntifiT, even 
at the end of that month, does not rely on the deten> 
tion of the bill having amounted iii law to an accept* 
ance, but requests Egerton to hdip him to get the mo¬ 
ney fiom Godfrey, which could not have been necessary 
if Ward had then been liable. Now the account of the 
witnesses, both on one nde and on the <B:ber, is this: 
Gmdd says that Ward admitted tlmt the bill was left 
with him for acceptance; and EgerUm states that die 
pUintiflP told him that Ward had refused to accept 
the bill- And in &ct the plaintiff does not then seem 
to have considered the defendant liable to him; and I 

X X 3 cannot 
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lud tliai* nmit Unidf' BiM» ift«<4Mi|}tar* And if 
he vns not thm iirild^ 1 de ■fcnifiii#|h the tafaee<ftent 
deitnictton c£ the bill would .nudce him lo. 1 look 
widi the gietteat anxietf'et thtde dihei' df eeiittiifedve 
aonpiiHMes for e«eiy decuiOD of thm kind hitaodiices 
unoerudn^ upon a euljeot whom the pul^ interest 
requires that the greetest certs l n ty should prevail. If 
indeed it nere res infogia it wotdd be most derirable 
that the liability erf' the acceptor eimuld be ctmfined to 
the case of an actual aceqataude on the &ce of the l^. 
I own that I wkdi the rule had been so laid dowii^ 
ortginallj. 

Holboyb J. It seems to me that there la consider- 
able doubt upon the present question. I have ahmp 
imdmtood that where a bill is left fw ooeeptanoei and 
b not returned when called for, and any act of owner- 
dup has been exercised with respect- to the bill by the 
|MU^ with whom it was left for acoqitanc^ that it 
amounted to an acceptance. Bitf I cannot say du^the 
mere n<HHrotnrn <rf the biU, unacooropanied with aiqr 
act of dispodi^ of i^ is so. In thb case, vdiere thaw 
was a previous refiisal, and where the plaintiff hmisd^ 
at'the end of June, seems n<B to hast considered the 
defendant liidde, I do not think diat die subsequent 
destruction of the bill would make him answendde as 
acceptor. But, at all events, I think there diould be a 
new trial in this case, in order that these focts may, if 
nece8se4yB be put upon the recend, and the ciue be fur¬ 
ther considered in a court of error. 


Rule duoluto. 


ov4i^ of bm JMiWi 
|b9.«Q8to 9f ^ «rai^«pve dmcM ta i|ii^i|it, 
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jaiy were left in tbe ^Mujetioa of 4 ie, 4 rfaiBvtoi^ who fagr. 
Jut Award ordered a fer^ict to be entered for the iriaintiff 
for part of hit denumd, but thtf h» dumld pay the 
coata of die rtfoenee and special jitn/^ The ^pmeU 
jury had been eitmined t^pan the motum qf the d^ndani, 
Scarlett obtained a rule for aetting aade the award 
pro tanto; on the ground that aa the apecial jniy had 
been obtained by the defendant, and the plaintiff had a 
rerdkt, that a Jn^ge at nin {nrina could not have 
dqirived the latter of hit .coata; and that it waa the 
intendon of the pardea to- give to die aiintrator the 
aame power only that would otherwiae be exerciaed hj 
the Judge. 


the awdw oT 
■s the Mbadwr, 
the cmiiM wit 
referredi and 
by the order 
of refcreaecb 
the oo*ti of 
the caoie wera 
to abide the 
creot, and 
the cmK of the 
reference and of 
thripedal jnry 
were left In tlio 
diaeretioB of 
arbitrators 
Hcl^ that 
' the arbitrator 
cannot, after 
directing a 
eerdict tor the 
plaintilT, award 
that the latter 
ahonld pay the 
costs me 
^cdal jury. 


Bkhardson now diewed canae. The opata of the 
^ccial jury are expressly left in the discredon of the 
arbitrator, and he has exercised it by awarding that, 
they diottld be paid by the plaindff: he has therdbre 
not exceeded the authori^ entrusted to him, and the 
award is good. 


The Caurti however, thought that the four meaning 
of the submbsion waa^ that the arbitratiMr should have 
the power of allowing the costs of the special jury as 
costs in the cause, if the party who moved for the same 
were to succeed, 

Rule absolute. 
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JUIstidiy, 
yuHe 1st. 

X. being in- 
debteci i» bis 
indifidual ca¬ 
pacity to a 
hpnse In IradCt 
of which he 
himself was a 
partner, in a 
sum of money, 
the amount of 
which co:.id 
not be exactly 
ascertained, 
covenants to 
pay the firm ail 
his then debts, 

3 pd such other 
ebts as should 
subsequently 
accrue. A. 
dies without 
having satisfied 
the original 
debt, and 
^ving con¬ 
tracted further 
debts Hibic- 
quent to the 
execution of 
the deed: Held, 
that his exe¬ 
cutors, two of 
whom were 
partners in the 
house of trade, 
conld not plead 
cither of these 
debu.by way 
of reuiner, or 
as an outstand¬ 
ing specialty 
debt. 


De Tastet against Shaw and Others. 

^CTION on a polity of insuranw against dafesdants 
Betyamn Shaw, Stephen 2 iiichch(m Barhett and 
Elizabeth Hou^oun, cxecuton and ocecutrix of Jbmes 
Henry Houstoun. Flea, that by iridentare naade he> 
tween the said James Henry Houstoun of the first part. 
Sir JbAs Pemag', Bart., the said Benjamin Shteaot and 
St^hen Nicholson Bather, and the said James Henry 
Houstoun, -by descriptious of Sir J, P., Bart., B. &, 
S N. B^ and tlie said J. H. H., of Comhill, ba nk ers 
and copartners, of the second part, and one Oliver ViU, 
of the third part^ after reciting, amongst other things, 
that the said James Henry, in hth uuiividual capacity of 
a merchant, was indebted to the f<aid Sir« 7 .P., B,S^ 

5 N. B,, and J* H» JET., in a,conBiderable sum of money, 
the amount of which could not then be exactly ascer¬ 
tained ; and that the said J, H. H might become in¬ 
debted to them in further sums of money; and that 
for securing to the said Sir J. P., B. S., S N, B^ 
aadiJ.HH. the payment of the said debt or sum of 
money then due or owing, or wbiefa might become due 
and owing to them from the said J. H. Houstoun, he 
bad assigned certain property therein described to a 
trustee. The plea then stated the following covenant; 
And the said James H. HouUoun did thereby for him- 
sd^ his heirs, executors, and administrators, covenant, 
promise and agree with and to the said Sir J, P., B. S., 

6 N, B^ and J» H Houstoun, their'executors, admini¬ 
strators, and assigns, that he the said J, H, Houstotm, 
his beirs^ &c. should and would on demand well and 

truly 
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truly pay or cause to be paid iini^ tbe said JSrJ» P»p 
B,SL, S. Nf Baxher^ J, H, ffousUnm, their ^e- 
cutorsy admimstraloTSi and assign^ die said debt or 
sum of mon^ then due and owing^ and also aU and 
every sum and sums of money which at any time there¬ 
after should become due and owing to them from the 
said J, H. Houstoun as aforesaid} and according'to the 
true intent and memiuig of the siud indenture. The 
plea then stated} that the said sum of money wherein 
the said J. Hmry Hou^oun was so indebted to the said 
Sir J, Pni S, N.y and J. H,, at the time of 

making the said indenture, Uien and there amounted to 
a large sum of money, to wit, the sum of. 100,000/.; 
and that he the said J, Henry afterwards and in his 
lifetime, to wit, on the said Tpth day of Augusty in the 
year of our Lord r8i2, and on divers other days mid 
times between that day and the death of him the siud 
J. Henryy at, &c., became inddbted to the stud Sir 
J. P.y B. S.y & and J, H Hottstouny in divers other 
large sums of money, amounting in the'whole to an¬ 
other large sum of money, to wif^ the further suip of 
100,000/.} which said several sums of money, and each 
of them, and every part thereof were due and unpaid at 
the time of the death of the said J, Het^ryy and now are 
due and owing to the said Sirt^l^, J 3 . 5 ., and 8 , N., 
to wit, at, &C. The plea then stated, that defendants 
had fully administered all and singular the goods and 
chattels which were of the said J, Henry at the time of 
his decease which had come to thdr hands as exe¬ 
cutors and executrix, to be administered, except go^s 
and fdiattels, to the value of too/., to wit^ at, &c.' 
And that they have not, nor on the day of exhibiting 
of the bill of the said Fermin in his behalf^ or at any 

time 
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dme dooB^ ftad teky gCiddi ’ht du^ttdt tvlkfeb were llie 
B^JametHemy at the time of hn death III their handi» 
to be administered*' mcc^ the said goods and chattels 
to '1^Value of looL, which are not inll^mit to paj 
and satisQr the said sum of xoOfOoof^ and ioo»ooo<., so 
due and owing to the smd Sir J, Parity Babanin, 
and Stqfkm NiekoUim as aforesaid* and which are 
charged and bound to die piqrment and satisfoction 
thereof And this, 8 ec. The second plea was ccmfined 
to the ddit due at the time of executing the deed. To 
these pleas there was a genoral demurrer and joinder* 
and the case was argued in Imt Michadmas term by 

Uttledale, in support the demurrer. This is not ' 
an outstendiag ^lecialty ddbt which can be enforced 
against the executma in a court of law: and thecefore 
th^ cannot he permitted in this cojmtiou p l ead this, by 
way of retainer. Daring the lifetime of the testator he 
Gosdd not have been sued upon this covenant* because 
hecould not maintain an action ogmost himsdi^ anS if 
thatjbe so^ hisjuirviving partners caniurt after his death 
maintain an oc^n againrt his exeoitors. Moffatt v. 
Van MiUit^en{a)f and Bwmquet v. axe au* 

thorities in point. Hiis is therefinre no more than an 
equitable debt* which the law will not notice' and the 
parties therefore should seek thmr remedy in .those 
courts where the intmrest of all the creditors will be 
taken into consideration. 

Gatdee, oontrd. An exeoitor may retain ftnr any 
debt* the payment of which can be enforced; end it is 
by no means true^ as a general proposition, that courts 

(a) z Bet. & FuU. 1S4. a. (t) 6 TeiaU. 

of 
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Marekatd {0) •n^4Mitli«fril^ i» «liew that a court of 
lair will bide to tta e^piitable debt; and in Ske^o w, 
Pemdl (b) it itiald down, that executors are bound to 
take the same notice of a decree in equity as of a jnd|^ 
ment at oomnum law. In Lome t. Ciu^(e) ** it was - 
holden, that a marringe trust finr seewing a piwviaian to 
the wife might be ghren in eridmioe by her <m a plea irf* 
pl^e administrarit, in an action brought against her 
as executrix; and that she might retain out of the per* 
sonal assets so much as was equal to the damages sns* 
tained by the breach of covenant.** In that case the 
l^al delM was doe to the truttee, and the executrix had 
only a dri>t in equity. In TMa^a Law of Executors (d) 
it is laid down, that an executor has an authority to 
retain wherever he migjht have been sued or have paid 
die driit. And Weeks v. Gore (e), and Waring v. Han- 
ners (jf), ar^ cases in illustration of this principle. 
Now it is clear in this case that die executors might be 
sued in equity, and they certainly tvonld have been 
justified in paying the debt that has accrued doe in 
consequence of this breach of covenant. Hiis then 
being a driit of whidi payment might be enfiuced, 
and which the mceetttors irouM have been justified in 
{laying they are entided to retain. And this plea 
therefore is good, and the defendant is entitled to 
judgment. 

Uttledale, in reply. Hie defendants wmdd not have 
been justified at law in piling this debt, becanse the 
mon^ due on the covenant ooidd not be enforced in a 

(«) ^Bmr. ts8oi (*) 3 SSS- W *^^965. 

(d) V. S97. (r) 3 P. IPms. 184. ■. if) tP. fPims. »9f. 

court 
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oanH Imr; liiere&Kre sfaould'fue in a coulrt 

of equily wh^ eqaal juaUoe would be done to die several 
creditors. The cases cited to shew that courts of law 
will sometimes notice equitable ddds are materially 
distinguishable from Uiis case; for in all those cases 
there was once a legal d^t existing, in this there never 
was. Tlie case of Skq/io v. Powell does not apply, for 
the debt there was upon a decree in a court of equity, 
and diat constitutes a legal debt of as high d^ee as a 
judgment in a court of law. (a) 

Cur, ado. vult. 


Lord Elleniiobougii C. J. now delivered the judg¬ 
ment of the Court. 

This was an action brought against the three execu¬ 
tors of James Henry HousAouMy an underwriter, on a 
policy of insurance. The d^ndants have pleaded that 
two of them together with the testator Houstoun and 
another person were partners in a banking-house; that 
a deed was made between the testator James Henry 
Houstoun of the first part, the said two executory the 
testator, and the fourth partem*, of the second part, and 
a trustee of the third part. Wliereby, after reciting 
that the testator was indd>ted in his individual capacity 
to the banking-house in a considerable sum of money, 
(the amount of which could not then be exactly ascer¬ 
tained), the testator assigned certain securities in trust 
to pay that debt and any further advances, and cove¬ 
nanted with the two executors, himsdl^ and tiie fimrtb 
partner to pay such debt smd future advances. Ihe 
plea then sets forth the amount of the debt with a vide- 

(«} Cos. ttmp. Ta^ az8> 
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licet, and aycm diat-it ranaiqpK.wipnd, :'and itea 
been increased by fii|!lbe9r,>adyancei to another emn 
mentioned also under a videlicet and plene adminis- 
travit, prseteii which is not sufficient to pay the 
debt, and is liable thereto. There is nnotlmr plea, 
which is confined to the debt doe at the execution of the 
deed, not taking any notice of the farther advances. To 
these pleas the plaintiff has demurred; and the ques¬ 
tion is, whether the debt secured by this deed mt^ or 
may not be pleaded in this action as a specialty debt; 
or by way of retainer, two of the creditors under it 
being two of the executors of the debtoi . And we are 
of opinion that it cannot. The testator, who was. a 
partner in a bouse of trade, was indebted on his indi¬ 
vidual account to the partnership, that is to Iiimself 
and otliers. The debt existing, but its amount lieing 
unascertained, he executed the deed in question, 
whereby he covenanted with himself and his partners to 
pa}' the debt; upon tins deed no action could have 
been maintained in a court of law against the testator 
him.self while living, or against bis executors after his 
decease, even if all the executors bad been strangers to 
the partnership; and dierefore the deed upon which, the 
defendants rely, does not shew any debt at law. But 
it was contended that it shews a debt in equity, and 
that a court of law ought to take notice of such a debt 
and give effect to it. It is obvious, however, that 
justice cannot be administered widtout afiording fire 
{daintiff ah opportunity of controverting the amount hf 
the debt; and the only mode in which a fact can be con¬ 
troverted in an action at law, viz. by taking nn issue to 
he tried by a juiy, is impracticable in the presmit case; 
boenuse tlic debt constitufes ah item in a partnership 

account. 
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6iiir toiBaceitda licMr i wXli trat da»«l dM «x«catioA 
of tlie deed* and whedbarAe «mn dew liM bean 
rednoed In any mad wbat degneo bj Rnj^ M t ta a m e dhtt a 
gains of the fiartnatahip bnainesa. 8iMh aH acooimt 
cannot be taken by a j«ay> and eonaeqtnmtly no ianie 
eouM be taken on the debt on arhkdi' tiie defendants 
relys and in this respect the praseni case difl^rs from 
duaw eaiCB of debts in trust whidi were quoted alt the 
bar. Tlwrelstto more difBcnlQrin ascertaining the 
amoont of a snm of mon^ dne under a bond or cove¬ 
nant to jL tor the nse of B», than if it were due to A» 
for his own benefit. There was no d^culQrs much 
less impractioabili^, of trhd in those cases m there ii 
in this. For these reasons we thhik the plm is bad* 
and^ere must be judgment for the phdntiflS 

Ji^gment for plaii^ffl 


Gurney agaikut Buz.leb. 


ThcMtst* 
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^BPLEVIN. llie ifofendant avoweds as laadknd 
to/e rent in arrear. B^re the rpicstion had come 
to any issu^ the parties^ by bondf referred the whole 
nadter to arbibvtkHi, and it was agreed that die costa 
shoald idnde the evmit of the refie r e n ee. Hm aibhrh- 
tet* havh^ made his award in fevonr of tho'defendanlt 
Mid the Master ha^iig allowed only in the 


t him. 

aeSf thncfocCt 

inphare ia t«pie* , 

via the canie not bdei6ee . 
«e wUtfstioa, iht w«» lie went, mAtka> 

Swear efiiWaiiWi ItwsslKUtbathebaet) 


ImnS towbndnHw g n sa i sa 
naor ifterwiidi smivded ia 
SoaUe com soder the lUtats. 
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Adam mored a rale luti Ibr Ae Muter to i«» 
new bJe taxation, in order that k« m^t i^ow dodUe 
ooeto under the etatole 11 0.2* e. 19.«. 22., by which 
it fru eaaoteiW* that if the phaptiff or piauitffli in re- 
pievin ebwiM become nonsuit, disaoBtinae hi» er their 
acikm, or hare judgment girra a^nst Iran, her, ur 
them, ^ defendant or defimdants in sudi action shdl 
recover douUe eosts<rfsnitr*' Here thra, masmuck u 
the aibitrator hu awarded us fevour of die defeidaint, 
he wu entitled to double costs; for it wu agreed that 
the costs should abide the even^ which must mean the 
legal event. San^lehurst v. jBiham, (a) And there 
are other cases to the tame effect. Then the costs 
which are to abide that event must be those costs 
which, if the case had proceeded, the defendant would 
have been entitled to receive. 


«?• 
Iff IB. 


Ovaas* 

Bgfifriyn 


TUndal shewed cause in the first instance. It is not 
to be disputed that event” means ** legal event.” But 
the cue here does not turn upon that point. For the 
statute only gives double coste to the defendant in three 
specific oases, viz. nonsuit, discontinuance and judg^ 
ment; neither of which hu faappmied in this'iwse. 
For the plaintiff has not become nonsuited, nor bu he 
discontinued his^ctioq, nor had judgment given agi^Ust 
hun. The evjent, therefore, of Uiis cause, not being 
ooeof the three inodu ^contemplated by the sti^ute h 
d(^ not fiUl wHbln the words of the act: ^ de» 

fi^ant i^^ly entitled to sin^e caste 

Adam, in reply, cmitended, that here, though there 
wu Kp pbrooit or jndgmen^ yet still there was that 

(0) 3 


which 
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r8ri8. vliieh hm equivstent to a discontiniianoe of the suit by 
■ the plniat^. But' 

GmkkT 

Elunbobovgb C. J. Tbk cyse does not fall 
within the strict words of the statute, by which the re¬ 
medy of the landlord against his tenant was extended 
in the case of distresses for rent, quit-rents, >eliei^ 
heriots, and other services. Now in order to entitle 
the defendant to double costs, be must bring himseli' 
within the express words of the act, and the three par¬ 
ticular cases there mentioned. Not having done so, he 
is not entitled to double costs, and the Master’s taxation 
is right. 

Abbott J. If the arbitrator bad awarded a discon- 
tinuance^ it would have been diderent; but that not 
lieing the case, the defendant is only entitled to single 
costs. 

Rule refused. 


TvtiJm. Kirby against Smith. 

y-me ad. 

Where a ship ^^CTION upon a policy of assurance dated pth 
Ehi»air on her August 1817, on the ship Oceoti, from Elsineur to 
befcre Htdl. At the trial before the Lord Chief Baron, at 
foj 1 ow«d'i*n*ant assizes for the county of York, it appeared 

other vessel on that the plaintiff being the owner of the Ocean, aa the 

the same day, ° 

and having met 26th Jh/^, and about slx hours after the Ocean had 

with rough 

weather on his v , 

passage, arrived first, and than caused aw insurance to be efimed on h» own ship: Held 
that these cireumstauces Were material to be cornmnnicated to tlie underwriter, and that 
it was not snfiideDt to sute merely that tlic ship insured was *' aU well at M, on (lie 
26th 3wv.” the day of her sailing. 


called 
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sailed 1^!^ ^kineur, had ld% that 'pcn^' himaelf in 161 & 
another ship; that he arrived at Hull on the oth of „ ' ' 

^ Kirtv 

August, after' having met widi rough weather o^ his 
passage; and that on his arrival finding that the Ocean 
had not arrived, he immediately instnicted his broker 
to efiect the insurance in question. The broker at 
the time of effecting the policy, did not communicate 
to die underwriter, that the Ocean had sailed six hours 
before the ship which had arrived on the 26th, nor the 
fact that the other ship had arrived; but merely said 
that the Ocean was all well at Elsineur on the 26th iMy. 

The Ocean was lost on her voyage from Elsineur. The 
average voyage from Elsineur to HtdX is from ei^t to 
ten days, but some ships make it in four or five. The 
jury found a verdict for the plaintiff; and Hullock Seijt. 
having obtained a rule nisi for a new trial, on die 
ground that this was a concealment of a material fact, 
and that the policy was therefore void, 

Scarlett and Tindal now shewed cause; The under¬ 
writer had notice by the policy itself (a), that the Ocean 
was at Elsirmtr on the 2dth Jidy, and by the Sound 
lists he might have learnt that the other vessel was also 
there on that day; and the arrival of. that vessel at 
Htdl must have been a fact well known to the de¬ 
fendant. It is notorious that vessels do not stay at 
Eldneur longer than the payment of the Sound duties 
requires; and the assured might well be silent, as to 
matters necessarily within the knowledge of the under¬ 
writer. The policy, therefore, stating that the vessel 
was at Elsineur on the 26th, the underwriter might 
have well concluded that she Idt it on that day, and 

dien 


(«) The poUcy w»» “ from the ■z6th July inclusive.” 

VoL. I. Y y 
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1818. then it would not be materid to oomuiimicate tbe exact 
^ hour at which b«r departure todc place. Thoee was 

tgtiKU tfiereibre no concealment of any material fiu:t not within 

the knowledge of the underwriter. 

HuUock Serjt. and Richardsot^ contra, were stopped 
by the Court, 

Lord Ellekborougu C. J. I cannot entertain any 
doubt upon this subject. The question in these cases 
always is, whether the fact be material to the under> 
w’riter so as to enable him to form his estimate of the 
value of the risk. The ship Ocean in this case had in 
all probability encountered six liours more of tempes> 
tuous weather than the other vessel in which the 
owner had arrived, and the smallest difierence on these 
occasions is often verj' material; inasmuch as a vessel 
may thereby be thrown into the way of other winds. 
1 remember a case of two vessels, one of which sailed 
to Nova Scotia and back, before the other had made 
any material progress in her voyage, and that only 
from the circumstance of having the advantage of a 
few hours start. Now in this case, the fact of the 
Ocean having sailed six hours before the other ship 
might have been very material, and might have in¬ 
duced the underwriter to pause before lie took the 
risk. 1 am of opinion, therefore, that tlic sailing of 
the other vessel, six hours later than the Ocean, was a 
circumstance which ought to have been communicated 
to the underwrite];^ and that this rule must be made 
absolute. 

Bayley J. 1 am also of opinion, that this was a 
concealment of a material fact. The plaintiff knew that 

the 
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tbe Ocean had sailed before the other Tesiel* axtd that 
the latter had met with roi^ weather on her passage 
to England. The yoyage it appeals is sometimes com¬ 
pleted in four or five days, and the average duration is 
from eight to ten days. Now the vessel which had ar¬ 
rived had been fourteen days on her passage. Jt is 
said that communication was made that the ship was all 
well at Elsinettr on the 26th Juhf; but the natural 
conclusion from that repr^ntation would be, that she 
was left there well at that time; which was contrary to 
the fact. Nor can the knowledge of the usual custom 
as to the stay of vessels at Elsineur raise a neccssaiy 
presumption that being there on the 26th Jtdy, she 
must have also sailed from. Elsitieur on that day; for 
her sailing would depend, of course, upon the weather, 
and upon* her state of repair, both of which might 
cause considerable delay. The fact, therefore, itself 
ought to have been stated to the underwriters. 

Abbott J. I am entirely of the same opinion. 
The fact of the owner having subsequently sailed in 
another vessel, and having himself experienced rough 
weadier ought, undoubtedly, to have been communi¬ 
cated to the underwriters. 

Hoi.uoyd J. concurred. 

Rule absolutew 


1818. 


Kniir 

t^iunst 

Smith. 


Yy 2 
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IVeduesd^t 
June 3-J. 

Where defend¬ 
ant, a prisoner, 
after the issu¬ 
ings the wtit of 
hab. corp. for 
bringing him 
lip to be charged 
in execution, 
sues out and 
obtains the al¬ 
lowance of a 
writ of error; 
he cannot be 
charged in exe¬ 
cution, but 
must be re¬ 
manded to his 
former custody. 
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IStonehouse against Ramsdek. 

WRIT of habeas corpus cum causa having been 
issued for the purpose of bringing up the defend¬ 
ant, who was a prisoner in the fer the purpose of 
charging him in execuUon in the present suit, the de¬ 
fendant, subsequently to the iwuing of the writ, sued out 
and obtained the allowance of a writ of error. And 
now, being brought up into court, 

Gaselee moved, that he might be so charged in exe¬ 
cution, and now committed to the custody of the 
marshal. Here at the time the habeas corpus was sued 
out there was no writ of error, and the defendant has 
improperly employed the time allowed by law before he 
can be compelled to be brought up for this purpose, 
whirii the Court will not allow. 

Campbelli who appeared for the defendant, contended 
that the defendant must be remanded to bis former 
custody, and compared this to the case where, after a 
ca. sa. has been issued against a defendant, and before 
he is taken under it, there is an allowance of a writ 
of error. In that case the party comiot afterwards be 
apprehended. So her^ he cannot be charged in exe¬ 
cution in the present suit. 

Tie Court being of this opinion, ordered that the 
defendant should accordingly be remanded to the 
Fleets and 


Gaselee took nothing by his motion. 
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1818. 


Dickikson, Assignee of Booth, against 

Coward. 


Junt 


^^SSUMPSIT for goods sold and delivered, &c. 

Plea, general issue. At the trial before Bayley J. 
at the last assizes for the county of Lanctistery it ap¬ 
peared in evidence that the defendant, having purchased 
goods of the bankrupt, attended a meeting of the com¬ 
missioners of bankrupt, and produced an account be¬ 
tween the bankrupt and himself claiming at the same 
time certain deductions for overcharges and short mea¬ 
sures on other goods which he had purchased of the 
sheriff under an execution against the bankrupt. The 
commissioners informed him he was not entitled to these 
deductions: on the following day, however, the defend¬ 
ant paid the plaintiff the balance of the account, ader 
making such deductions. The action was brought to 
recover the sum of money so deducted. The defendant 
had not given any notice to dispute the petitioning cre¬ 
ditor’s debt, act of bankruptcy, &c.; and the proceedings 
under the commission were not produced. The defend¬ 
ant’s counsel objected tliat there was not tuiy evidence of 
the plaintiff’s being the assignee of Booth, The learned 
Judge directed the jury to find a ver^ct for the plaintiff^ 
with liberty to the defendant to move to enter a nonsuit. 
A rule nisi having been obtained in last AWer term for 
that purpose^ 


The defendant 
(in an action at 
the suit of the 
atrignee of a 
bankrupt) had 
attended a 
meeting of the 
commissioners, 
.and eahibited 
the account 
between him 
and the bank¬ 
rupt, and after, 
wards made a 
part-payment 
to the plaintiff 
on that ac¬ 
count: Held, 
in ail action 
for the balance 
remaining due, 
that this was 
prim£ facie 
evidence, as 
against the 
defendant, 
that the plain- 
tiff was as¬ 
signee, and that 
it was not 
necessary t<* 
produce the 
proceedings 
under the com¬ 
mission, the de¬ 
fendant not 
having given 
notice ol his 
intention to 
dispute the 
bankruptcy. 


Topping and Bidiardson now shewed cause. It may 
be laid down as a general rule, that where a defendant, 
in the course of the transaction on which the action is 
founded, has admitted the title by virtue of which the 
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1818. 

DlCKIHSOK 

aga'uat 

Cuwako. 


plaintiff sueB, it amounts to priina facie evidence, that 
the plaintiff is entitlcal to sue in that character, Smith v. 
Taylor (a), Peacock v. Harris {b)t Berryman v. Wise, {e) 
Now here the defendant has treated witli, and made a 
payment to, the plaiutiffj as the representative of the 
bankrupt, and it not being shewn that he re}iresei|ts 
liim in any other character, it must be presumed that 
he represents him in the character in which he sues, 
viz. that of assignee. The circumstances, indeed, of 
the payment being made the day after a meeting of 
commissioners of bankrupt, and of the defendant’s not 
having given any notice of his intention to dispute the 
plaintift'’s title, afford the strongest grounds for believ> 
ing that he expressly treated the plaintiff as assignee of 
the bankrupt. 


HvUock Smjt. and Parker contrl. It was incumbent 
on the plmntiff to prove an act of bankruptcy, a peti¬ 
tioning creditor’s debt, and the issuing of a commission. 
The proceedings themselves wpuld have been sufficient 
evidence of those facts; the evidence given at the trial, 
however, does not establish that the plaintiff was as¬ 
signee of Booth under a commission of bankruptcy; the 
utmost effect that can be given to it is that the plaintiff 
represented him in some character or other; it is per¬ 
fectly consistent with all the facts in evidence that the 
plaintiff may have acted and received the moneyas trustee 
for creditors, as agent to the bankrupt, or even as soli¬ 
citor under the commission. These facts, therefore, do 
not establish that he actually did act as assignee of the 
bankrupt, but only that he may have acted in that cha¬ 
racter as well as in others. 

(«) t N.M. %oZ. jfct Heath}. [{i) io£aj/,i04; 

(c) 4T.Jl.366. 

lliord 
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Lord Euuenbobough C. J. 1 am of opinion that ISlfi. 

the fiu^ proved in this case afibrd sufficient priinft ' 
o ^ Di«ik*oii 

fade evidence that the plaintiffi was the assignee of 

Booth. It appears, that the ddendant, being indebted Cowasb. 
to Booth as the purchaser of goods^ attended a meeting 
of conunissioners of bankrupt^ and exhibited an adx>unt 
between him and the bankrupt, claiming certain de* 
ductionsy and that he afterwards made the plaintiff 
a paTt>pa 3 rment. It is dear, therefore, that he 
treated witli the plmnttffi as the representative iff 
Booth 1 Mid considering that he attended at a 
meeting of commissioners of bankrupt, and that he 
dkl not take the necessary measures to dispute the 
title in which the plaintiff sues, 1 think it must be 
taken that he treated with him as assignee. It cer* 
tainly is not conclusive evidence and it was competent 
to the defendant to shew that the plaintiff bore any 
other character; but I take it to be quite cleai^, that 
any recognitiem of a person standing in a given re]a> 
don to others is primd fkeie evidence against the person 
making such recognition that that relation exists. If 
indeed it were made in a loose conversadoh, 1 should 
consider the evidence but very slight; but here a part- 
payment is made. 1 have, therefore, -no doubt that 
this was sufficient evidence of the plaintiff’s being as¬ 
signee, and that this rule, therefore, must be discharged. 

Bayx.eyJ. I think that the part-payment made 
by the defendant to the plaintiff on account oi Booth 
was sufficient primS facie evidence that he was bis 
represmitative in some character or other; and the 
defendant has not shewn that the plaintiff bore any 

y y 4 Other 
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other relation to Booth than that of ass^ne^ the 
character in which he has sued. 

Abbott J. 1 am of the same opinion. It is in evi* 
denoe, that a payment was made by the defimdant to 
the plaintifi^ cm account of Booth t thm it Is si^ that 
this psjnnait was not made to the plaintiff in the cha> 
racter of assignee, but that it might have been made to 
him as trustee^ as agmit, or as solicitor to the commis- 
idon. It musty however, be recollected, that the defend¬ 
ant attended a meeting before the commissioners of 
bankrupt, «id that he aflerwards made the payment to 
the plaintiff That circumstance of itself raises a strong 
presumptiem that he paid it to him as assignee. If the 
defendant, however, had doubted whether be bore that 
character, it was competent to him to put that &ct 
in issue, by giving the requisite notice, and not having 
done so, it mOst be taken as against him, that he made 
the payment to, and treated with, the pluntiff in that 
character in which he has sued, viz. as assignee of 
Booths under a commission of bankruptcy. 1 am 
therefore of opinion^ that the facts in this case were 
sufficient primd facie evidence that the plaintiff bore 
that character, and that this rule therefore must be 
discharged. 

Holroyd J. concurred. 

Rule discharged. 
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Adams and Others against Lindsell and 

Another. 

^CTION for notHdeUrery of mxd aODocding to 
Bgreetnent. At the trial at the last Lent asrizes 
for die comity of Worcester, before Bmrough X it 
appeared that the defendantSy who were dealers in 
wool, at St. Ives, in the county of Huntingdon, had, 
on Tuesday the ad of September 1817, written the 
following letter to the plaintifib, who were woollen 
manufacturers residii^ in Branagraee, Warcedershire. 
** We now offer you right hundred tods of wether 
fleeces, a good foir quality of our country wori, at 
35s. 6d. par tod, to be delivered at Leicester, and to 
be paid for by two months* bill in two months, and to 
be weighed up by your ^ent within fourteen days, 
receiving your answer in course qfpoU.** 

This letter was misdirected by die defendants^ to 
Brom^rove, Leicestershire, in consequmce of which it 
was not received by the plaintiffe in Worcesterihire till 
7 P. M. on Fridjoy, September 5th. On that evening 
the plaintifis wrote an miswer, agreeing to accept the 
wool on the terms proposed. The course of the post 
between St. Ives and Bromsgraoe, is through London, 
and consequently this answer was not received by the 
defendants till Tuesday, September pth. On the Monday 
September 8tfa, the defendants not having as they 
expected, recrived an answer on Sunday September 7th, 
(which in case their letter had not been misdirected, 
would have been in the usual course of the post,} sold 
the wool in question to another person. Under these 

circum- 


ISIS. 


3w5tB. 


A. by letter 
offivs to tell to 
A certain spe¬ 
cified goods, 
mavinr an 
unruieroy re- 
tere of post i 
the letter being 

misdirected, the 
answer notify¬ 
ing the accept¬ 
ance of the 
offer arrived 
two days later 
than it onght 
to hare done; 
on the day 
following that 
when it would 
hare arrived if 
the original 
letter had been 
properly di¬ 
rected, A. sold 
the goods to a 
third person: 
Held that there 
was a contract 
binding the 
parties, from 
the moment 
the offer was 
accepted, and 
that B, was 
entitled to re¬ 
cover against 
A. in an action 
for not com¬ 
pleting his 
contract. 
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IBIS. 

Adams 

^ahti 

LlNOSSU* 


circumstaiicafl^ the lesmed Judge held^ tb/A Ae delay 
having been occasioned by die neglect of llie de- 
fendantiy the jury must take 14 thitf the ansuter did 
come back in doe course df post; and that then the de* 
fendants were liable for tbe loss that had been sustained: 
and Ae pkintift accordiDgfy recovered* a vcsdiet. 


Jervis havmg in Easter term obtained a nde nisi 
for a new trial, m the ground that there was no Inading 
contract between the parties. 


JDawtcey, IhtUer, and Eichardson, shewed cause. 
Th^ contended, that m the moment of the acceptance 
of the offer the defendants by the plaintifis, the 
former became bound. And that was on the Fride^ 
evening, when there had been no diange of circum¬ 
stances. They were then stopped by the Conrt, who 
called upon 

Jervis and Campbell in support of the rule. They 
relied on Payne v. Cave (a), and more particularly on 
Cooke V. Oxley. (A) In that case, OxUyy who had pro¬ 
posed to sell goods to Cookcy and given him a certain 
time at his request, to determine whether he would 
buy them or not, was held not liable to the perform¬ 
ance of the contract, even though Cookey within tlic 
specified time, had determined to buy them, and given 
Oxley notice to that effect. So here the defendants 
who have proposed by letter to sell this wool, are not 
to be held liable even though it be now admitted that 
the answer did come back in due course of post. Till 


(«} 3 r. R . 148. 

>5 


W 3 7 *. A 633- 


the 
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the plaiatiffiL’ aim^er wai ectuahy receiTed^ tbeav eonJd 
be no jt>in4ing.aE«itraGt between the parties; aadbefixre 
tbos, the defendants had retracted their by s^bg 
the wool to other peiscms. Biit 


Asam 


The Court said* th^ if thi^ were so^ no contract 
could ever be completed by the post. For if the de¬ 
fendants were not bound by their offer when accepted 
by the plsindf^ till the * answer was received* thoi 
the plaintiffs ought not to be bound UU afeer iktey had 
received the noti£k»tion that the defbidants had received 
their answer and assented to it. And so it mig^ go 
on ad infinitum. The defendants roust be cemsidered 
in law as maldng* during every instant of the time 
their letter was travelling, the same identical oflfer 
to the plaintiff; and then the contract is completed 
by the acceptance of it by the latter. Then as 
to the delay in notifybg the acceptance, that arises 
entirely from the nustake of the defendant^ and it 
therefore must be taken as against them, that the 
plaintiffs* answer was reedved m course of post. 

Rule discharged. 


Eltham against Kxnosman. , 

June 5th. 

'J' ROVER for a watch. Plea, not guilty. At the Se-.ibis, that 
trial before Park J. at the last assizes finr the county twee^n thepro- 
of Gloucesterj it appeared that the phuntiffand one Brawn 

tlie conveyance 

of passeiigeta for hire, that a given peraoo slioald go by one of these carriages, and no 
other, is illegal. 

But held, at all events, (the wager having been dc{K>tited in the hands of the stake¬ 
holder,) that either party having demanded his deposit before the wager was won, was 
entitled to have it returned to him, and on refusal to maintain an action against tire 
stakeholder. 
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18 ) 8 . 

Eltham 

^mut 

Kimosmah. 
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roipecdyely were pro{xrieton curriagee cdM by 
Nightt, which tfaqr let to hire at endi that the 

follo^dog wager was laid between them : The phundiT 
betted hu watch against Brawn% that a Colonel 
Jbrd should go in his {EUhanis) Fly by Nighty wid no 
other, that evening to the assembly-rooms. Broom ac¬ 
cepted the wager, and both watches were deposited in the 
hands of the defendant as a stakeholder. Within a 
very short time after the wager was laid, and before the 
event happened upon which it was to be determined, 
the plaintiff demanded his watch of the defendant, and 
insisted upon its being returned: it was not returned, 
and Broom having uldmately won the wager, the de¬ 
fendant refused to return the plaintiff his watch, but 
delivered it to Broom, The learned Judge was of 
opinion, that the plaintiff having demanded his watch 
before the wager was determined, was entitled to re¬ 
cover, and directed the juiy to find a verdict for him, 
at the same time giving the defendant leave to move to 
enter a nonsuit; and in last Easter term, a rule nki 
having been obtained fer that purposei. 


Jervis and Ptdler now shewed cause. The plaintiff 
having demanded his watch before the wager was lost, 
is entitled to recover. The defendant was a stake¬ 
holder, a mere agent acting under a countermandable 
authority, which may be revoked at any time before 
that authority was executed, viz. in this case^ brihre 
the plaintiff's watch was applied to the purpose for 
which it was deposited. Taylor v. Lend^. (a) Cotton 
v. Tkurland. (6) Thistoo is an executory contract, and 

(•) {*) 5r.je.405. 


while 
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while it feiBiniied execntory it wes competent i» mther' 
party reieiiid it. Sdviyn*$ Nl P. (a) And die plunc 
tiflrhaTing in &ct resdnded the contract by donanding 
his watdif is entitled to recover the same from the 
defendant. But at all events the Court will not now 
interfere to alter this verdict. For it is unfrt that courts 
of justice should be occupied in the discussion of 
frivolous questions, in which the parties have no real 
interest, to the prejudice of those suitors whose valuable 
rights are wiuting the decision of the Court. In Hen- 
kin V. Guerss{b) the Court of K. B. held that a wager 
on a point of practice was not afit question to be tried; 
and in Squires v. Whisken (c) Lord EUenborough C. J. 
refused to try a wager on a codk-^fight, because the dis¬ 
cussion of such a question tended to the degradation of 
courts of jurtice^ and was inconsistent with that dignity 
which it is essential to die public welfrre that a court 
of justice should always preserve. 

fJampbeU contriL Ihis wager is not against public 
policy, nor injurions to the character or feelings of a 
third person: it does nc^ lead to indecent evidence^ 
and it has no immoral tendency; it is therefere a law¬ 
ful wager. 1 doubt whether thb wa^r 

be legal: the effect of it would be to subject a third 
party to grtet inconvraiieace^ \sy exposing him to the 
importunities of the proprietors of these vehidte: any 
p^sem who has walked through Piecadilhf must be sen¬ 
sible that this is no small inconvenient^ j It may be very 
expedient that the law upon this subject should be olteied 
by act of parliament; but m the few nbwstand^ al^ai 

(d) 91 . ft. {h) 1% EtU,%Al- {c) iCamfh. N.P.C.i4«. 

wager 


J 818 . 

ELTOAic 

Kimosmak.. 
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wager is a contract attended with all the qualities and 
consequences of any other contract, and therefore it can 
as little be rescinded as created without the consent of 
both the contracting parties. Here an action might 
have been maintained by Braem as winner of the wager, 
which is quite inconsistent with the notion that it rauld 
be rescinded by the loser. The consideration whether 
any particular wager be or be not too frivolous for the 
dignity of the Judge is quite novel, and can afibrd no 
means of ascertaining in what cases the action will 
be held maintainable. Actions upon wagers quite as 
frivolous as the present have frequently been main¬ 
tained and sanctioned by Judges of the first eminence 
in the profession. Pope v. iSf. JLeger» (a) Bulling v. 
Frost* (6) M^JJlister v. Haden (e), arid Hussey v. 
Crickitt. (d) It will therefore be a new doctrine to say, 
that an action cannot be maintained upon such a wager 
as the present, or that the subject matter of the wi^r 
being deposited in the hands of a stakeholder to abide 
a particular event, shall be recovered bade after that 
event has happened. In all the cases cited where the 
money has been recovered back from the stakeholder, 
the wager itself was illegal. 

Lord Eixenborough C. J. In most of the cases 
the question of illegality has not been so fully considered 
as it might have been; for hardly any thing that can 
be called sponsio ludicra con subsist without inconveni¬ 
ence to some person or other. A wager (like the pre¬ 
sent) that a gentl^an should ^ by one of these 

(a) X Salk. 344. {b) X Eip. N.P. C.»$ 6 . 

( e ) s 010*^438. \ d ) sCan ^. xOt , 

convey- 
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conveyancas rather than another, (the decision of which 
would expose him to improper importunity and inter¬ 
ruptions, and would abridge the exerciseof his right of 
electing his own conv^'anc^) certainiy exposes him to 
some inconvenience. What has been said of the incon¬ 
venience subsisting in Piccadilly is applicable to this rase, 
and arises from the same circumstances. This wager 
then being pregnant with these consequences to odier 
parties, seema to me to bo illegal. Independently, 
however, of this circumstance, I think there is no dis¬ 
tinction lietween the situation of an arbitrator and that 
of the present defendant, for he is to decide who is the 
winner and who is the loser of the wager, and what is 
to be done with the stake deposited in his hand. Now 
an arbitrator’s authority before he has made his award 
is clearly countermandable; and here before there has 
been a decision, the party has countermanded the autho¬ 
rity of the stakeholder. The misapplication, too, of 
the public tim<^ by occupying the attention of the Court 
in dedding upon foolish wagers of this description, to 
the prejudice of more important business, affiirds a 
further argummit against this action. The case, there¬ 
fore, is full of inconvenience in the various aspects in 
which it may be viewed. The least that* can be said of 
such a wager is, that it was foolish, and then a Judge 
ought not to be called upon to decide such a question; 
but at all events the situation of the defendant cannot 
be distinguished from that of an arbitrator, whose 
authority is countermandable^ and in that case the 
verdict is right. 

Bayley J. 1 think this verdict is right. This was 
a wager, which for the present I will not call filial 

but 


18 X 8 . 

Eltham 

agauist 

KiMOMtAM. 
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1818. 


Elthak 

Kinoiman. 


but fo(^ab» and tending to annoy a particular indiid- 
dual, and waste time in a court of justice; dien 1 think, 
that in such a case it is competent to eidier party, 
before the event, to I'escind the wager, and insist upon 
having his stake bock again. This case is perfectly 
new in its circumstances, so that m coming to this 
conclusion, we break in upon no decided authority. 
If the wager be illegal, there can be no doubt; but 
if it be not illegal, still if the party may rescind it, 
as it appears to me he may do, the conclusion to which 
the jury have come is right. 


Abbott J. The Court ought to endeavour to put a 
stop to wagers of this description as far as they can 
consistently with the rules of law; and I think that a 
Judge at nisi prius would best exercise his discretion 
by refusing to try questions arising out of them; for 
many persons, who have important questions affecting 
their rights before the Court, are improperly ddayed 
by the time that is consumed in these idle discussicms. 
Now the utmost that can be said in hivour of this wager, 
is that it was only foolish; and a man who has made a 
foolish wager, may rescind it before any decision has 
> taken place. It was therefore competent for the party 
so to act in this case^ and having so done, it w'as the 
duty of the stakeholder to restore the watch to him. 
But that is not the only view that in my judgment may 
be taken of this case; for the tendency of such a wager 
may be not only to produce inconvenience to a third 
party, but even to the public; for the wager might be 
laid, not merely to carry one or two persons, but thirty 
or forty, and so great tumult, confusion, and disturb¬ 
ance might be produced. It was, therefore^ iU^al, 

14^ and 
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and beii^ the defendant could not be jusUfied in re~ 1818 . 

taioing the stake deposited. " 

Eltuam 

agaimt 

Houioyo J. I am of the same opinion. I have KiMotwAii. 
been much imposed with what fell from my brother 
Abibott as to the illegality of the wager. For it is one 
clearly productive of great inconvenience. The plaintiff 
in this case, has brought the action for the watch, the 
event not having happened at the time when he de¬ 
manded it back. It is contended, that it had been de¬ 
livered by him to the defendant, with an authority 
which was not revocable because another person had 
then an interest in it. But in the case of an arbitrator 
his authority may be revoked by eitlier party before the 
award made, and that even though the other party to 
the suit has an interest in the award. And besides, 
until that event happened which was to decide the 
wager, the property in the watch remained in the 
plaintiff and the other party had no interest in it, bat 
only in the contract: the defendant therefore ought to 
have returned it to the plaintiff^ and left Brcmne to 
bring his action for it, if he thought himself entitled 
to it. The case might be different^ if the event had 
happened before the demand was made. The juty 
have therefore come to a right condusion. 

Rule discharged. 


Zv. 


Voi, I. 
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Frid^, 
June 5th. 


Gibbons and Others against M*Casland, £xe< 
cutriz of O. M^Casland, deceased. 


Defendantthav ■ 
ing entered into 
a guarantee in 
writing, and 
become liable 
upon it at a 
period of more 
than iiz years 
before the com¬ 
mencement of 
the suit, vef- 
haily promised 
within sixye.rs 
that the matter 
should lie ar¬ 
ranged : and 
afterwards on 
an action being 
brought plead¬ 
ed actio non 
accrevit, &c.: 
Held, that 
the statute of 
trauds having 
been once sa¬ 
tisfied by the 
original pro¬ 
mise being in 
writing, it was 
not necessary, 
in order to 
take the case 
out of the 
statute of 
limitations, 
that the latter 
promise should 
also be in 
writing. 


'j^HE declaration stated, that O. M*Cadand, deceased, 
had delivered to plaintiffs an order for goods to be 
shipped for and on account of one Samtiel Span, on 
board a ship therein named for Trinidad and there¬ 


upon, to wit, on tlie 24th day of Augtisif 1808, in con¬ 
sideration that plaintiffs, at the request of O. M*Cds- 
land, would execute the order; and in pursuance thereof 
would ship on board tiie said ship for Trinidad fbr and 
on account of SpaUf the goods so ordered, he, M*Cas~ 
landf afterwards, to wit, on the dap and pear last ajhre- 
saidt undertook to be answerable for the payment ol' 
the same. Averment, that plaintiff did execute the 


curder and ship on board the ship therein named for 
Trinidadt for and on account of Span, the goods so or¬ 
dered, amounting in value to 323^., of which O. M*Cas- 
land had notice. By reason whereof he became liable 
to pay according to the tenor and effect of his promise. 
Breach, that although a reasonable time for the paj'- 
nient of the money had long since elapsed, jet that 
the same bad not been paid, either by the testator in 
bis lifetime, or by his executor since his dead). Plea, 


first, non assumpsit; secondly, the cause of action did 
not accrue within six years. Replication, that the writ 
was sued out in Michaelmas term 1817, and that titc 
cause of action accrued within six years before the issu¬ 
ing of the writ. At the trial before Park J. at the last 
assizes fbr tite county of GUnKester, the plainti^ proved 
he guarantee of the 24th of August 1808, as stated in 
the declaration, and that goods had been duly sliipped 
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accordiag to the order. It wa$ further proved that the 
guarantee was exhibited to M^Cadand the deceased, in 
Vaoember 1811; that he then said ** he remembered it 
perfectly well, and that when he was able it shcmld be 
arranged," and that the writ had issued within six years 
from that time. Upon these fects, the learned Judge 
was of opinion that the statute of frauds having required 
the contract itself to be in writing, it was necessary, in 
order to take it out of the statute of limitations, that the 
revival of the contract should also be in writing, and 
the plaintiff' was nonsuited. A rule nisi for setting aside 
this nonsuit, having been obtained in Easter term. 


1818. 

Giuoms 

<agaiiut 

M'CASLANn. 


Puller now shewed cause. This action is founded 
upon the special contract stated in the declaration, and 
the issue is, whether any cause of action has accrued 
witliin six years upon that contract. The breach 
(which consists in the deceased not having performed 
the special contract) was committed in 1808. The 
cause of action therefore accrued at that time; and the 
statute of limitations having enacted that all actions 
upon the case shall be commenced within six years 
after the cause of such action accrued, and not after, at 
the expiration of the six years the plaintifis’ right of 
action was gone, and after that time no action could be 
maintained upon the original contract of 1808. This 
action therefore can be founded only upon the ground 
tliat the promise in 18 ii created a new contract be¬ 
tween the parties; but, supposing that to be so, the 
statute of frauds requires that that contract should be 
in writing, and not being in writing this action cannot 
be supported. In Boydell v. Drummond («), Lord Ellen.. 


(a) a Campk. i6l. 
r T •» 


... 1 , 
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' 1816 . borough C. J* u reported to have said, “ ifa man acknow- 
ledges the existence of a debt, barred by the statute the 
asaimt law faas been supposed to raise a new promise to pay it, 

and thus the remedy is revived ; but no such effect can be 
given to an acknowledgment where the cause of action 
arises from the doing or omitting to do some act at a par> 
ticular moment, in a breach of contract.'* In this case, 
the cause of action accrues from the testator’s having 
omitted to do that which the special contract required, 
and which he was bound to do if he had been applied to 
within six years. This is a special contract and a spe¬ 
cial breach, and is therefore didcrent from the case ol 
a debt, where, as often as you acknowledge it, the law 
implies a. promise to pay, and the right of action be¬ 
comes complete. 

JerviSf contra. This action is founded upon the oi’i- 
ginal contract, and although the plalntiiTs rely upon the 
subsequent promise to take the case out of the statute 
of limitations, still they may declare u[)on the original 
contract, Leaper v. Tatton. (a) He was then stopped by 
the Court. 

Lord Eulenborough C. J. It seems to me that the 
difficulty in this case arises from considering togelhct 
two statutes which have no relation to each other. The 
statute of frauds requires the promise to be in writing; 
but being once satisfted, as it has been by a writing in 
this case, it may be dismissed entirely from the consi¬ 
deration of the Court, and then the only question will 
l>c whether the statute of limitations has also bccti 
satisfied by the acknowledgment here made. Now, 


(a) (6 East, 4X0. 


the 
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rJic words used by the defendtint are» << it shall be ar¬ 
ranged,*’ which admit every thing necessary to sustain 
the plaintiffs* action: for the defendant, at that lime 
only spoke of his then present incapacity to satisfy a 
debt, which he thereby acknowledged as existing in a 
recoverable shape. This, therefor^ is a recognition of 
a subsisting liability, and is sufficient, whatever the 
form of the original promise might have been, whe¬ 
ther in writing or otherwise, to take the case out of the 
statute of limitations. 

Bavley J. To satisfy the statute of frauds, there 
must be a promise in writing, and to take the case out 
of the of limitations, there must be a promise 

within six years. Both these requisites concur in the 
present case. It is said that the acknowledgment must 
he in writing: but that is not necessary, for the defend¬ 
ant’s liability is fixed by the original promise in writing, 
and the acknowledgment within six years is only to 
shew that that liability has not been discharged. The 
object of the statute of limitations was to protect par¬ 
ties who might have paid their debts, and have lost the 
vouchers by which such payments might have been 
established. In this case, if, at the time the testator 
said it should be arranged, the amount of the debt had 
been mentioned, it would have been sufficient to fix 
the defendant on the account stated. 

Abbott and Hoeboyd Js. concurred. 

Rule absolute. 


€93 

1818 . 

Gimoks 
M'CAsr.ii.vp. 


Z z 3 
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Saturd ^ v , Clarke against Rice. 

June 6:h. 


In an ac‘ion 
founded npon 
the statute 
15 Geo. ». f. 36. 
by one of the 
two inhabitants 
who had given 
information, 

&c. to the pa¬ 
rish constable 
of A. B, keep¬ 
ing a bawdy- 
lionse, in con¬ 
sequence of 
wliich A. B. 
was prosecuted 
to conviction, it 
is necessary, in 
order to entitle 
the plaintiff, 
upon such con- 
viction, to 
recover the 
reward of 10/. 
from the over¬ 
seers, that the 
prosecution 
should have 
been conducted 
by the parisli 
constable; and 
therefore where 
the two inlia- 
hitants had 
taken upon 
tiietnselves to 
conduct it, it 
was holdrn 
rhat they were 
not entitled to 
tl-.c reward, 
and that a de¬ 
mand upon the 
overseer stat¬ 
ing the prose¬ 
cution so to 
have Leen car- 


D ECLARATION in debt, in the general form prc> 
pr^cribed by the 25 Geo. 2. c. 36. 5. 13. Plea, 
Not guilty. The plaintiff was an inhabitant of the 
parish of St. George the Martyr^ Southxcark, of which 
parish the defendant was overseer; and this action was 
brought in consequence of his having refused to pay the 
sum of 10/. to the plaintiff^ who, together with another 
inhabitant of the parish, had given information which 
led to the conviction of n person keeping a bawdy-house 
there. At the trial before Graham Baron, at the last 
assizes for the county of Surretj^ it appeared in evidence 
that tiic plaintiff and another inhabitant paying scot 
and lot gave notice in writing to the constable of the 
parish, that A. B. kept a bawdy-house witliin the parish; 
and that they then went before a justice of the peace, 
with the constable, and made oath of the truth of the 
contents of such written notice, and they and tlie con¬ 
stable entered into the recognizances respectively re¬ 
quired by the statute. The prosecution, however, was 
conducted by the two inhabitants, of w'hom the plaintiff 
was one, and not by the constable. And the demand 
of the 1 61 . made upon the overseers stated the prosecu¬ 
tion to have been so conducted. 

Upon this it was objected by the defendant’s counsel, 
that the inhabitants having taken the conduct of the pro¬ 
secution npon themselves, had not brought themselves 


ried nn, was 

msisfiicient to entitle tliem to en action for the double penalty given by the act in case 
of a neglect or refusal by the overfeer to pay such sum of lol, on demand. 


within 
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within the act of parliament (a), which directed thecon- 
•table to prosecute, and therefore that this action could 
not be maintained. The learned Judge being of tbia opi~ 
nion, directed a nonsuit. A rule nisi for setting aside 
this nonsuit having been obtiuned last Master term, 

Gurney and Lowes now shewed cause. The plaintiff 
can rnily be entitled to recover the penalty upon the 
terms of the act of parliament bcang complied with, one 
of which is, that the prosecudon shall be conducted by 


(«) 25 Gk. 2. c. 36. f.5. *' And in order to encourage prosecutions 
against persons keeping bawdy-houses, gaming-houses, or other disor« 
derly houses, be it enacted, by the authority aforesaid. That if any 
two inhabitants of any parish or place, paying scot and bearing lot 
therein, do give notice in writing to any constable (or other peace 
officer of the like nature W'here there is no constable) of such parish 
or place, of any person keeping a bawdy-house, gaming-house, or any 
other disorderly house, in such parish or place, the constable or such 
officer as aforesaid, so receiving such notice, shall forthwith go with 
such inhabitants to one of His Majesty’s justices of the peace of the 
county, city, riding, divirion, or liberty in which such parish or 
place does lie, and shall, upon such inhabitants’ making oath before 
such justice, that they do believe the contents of such notice to be 
true, and entering into a rect^nizance in the penal sum of 20/. each 
to give or produce material evidence against such person for such 
oflence, enter into a recognizance in the penal sum of 30A to pro¬ 
secute with elTect such person for such offence, at the next general 
or quarter session of the peace, or at the next assizes to be holden 
for the county in which such parish or place does lie, as to the 
said justice shall seem meet; and such constable or other officer 
shall be allowed all the reasonable expences of such prosecution, to 
be ascertained by any two justices of the peace of the county, 
city, riding, divirion, or liberty where the offence shall have been 
committed, and shall be paid the same by the overseers of the 
poor of such parish or place ; and in case snch person shall be con¬ 
victed of such offence, the overseers of the poor of such parish or 
pla^ shall forthwith pay the sum of zoL to each of such inhabitants; 
arid in case such overseers shall neglect or refuse to pay to such 
constable or other officer snch expences of the prosecution as afore¬ 
said, or shall neglect or refuse to pay, upon demand, the said sums 
of 10/. and zol,, such overseers, and each of them, shall forfeit 
to the person entitled to the same, double the sum so refused or 
neglected to be paid.” 

N:B. This act is made perpetual by 28 Geo. a. r. 19. 

Z z 4 th« 


1818. 


Cariaxa 

Rice. 
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1818. 


CbAKKE 

gainst 

Kice. 


the parish constable. He it is who is to enter into a re> 
cognizance in the penal sum of 30/. to prosecute with 
effect, whereas the two inhabitants are only to enter into 
a recognizance in the sum of 20I. to give or produce 
material evidence against the person prosecuted. The 
constable too, is to be allowed the expences of the pro¬ 
secution, and upon conviction the two inhabitants arc 
to be paid (not the expences pf prosecution) but only 
the sum of 10/. It clearly therefore appears to have 
been the intention of the legislature that the prosecu¬ 
tion should be conducted by the parish constable, and 
not by the two inhabitants, and the plaintiff cannot be 
entitled to recover this penalty under the act of parlia¬ 
ment. For the same reason the demand upon the over¬ 
seers is also insufficient, in not shewing the plaintiff to 
be entitled to the jol. under the act of parliament, for 
it only states the prosecution to have been conducted by 
the two inhabitants, and not by the constable. The 
nonsuit therefore was right. 


Manyat and Chitty^ contra. The object of the le¬ 
gislature was the encouragement of prosecutions against 
persons keeping disorderly houses: that object may be 
as well effected by leaving the conduct of the prosecu¬ 
tion to those who are most inconvenienced by the 
nuisance, as by intrusting it to the parish constable: 
the act in terms only requires that the constable should 
miter into a recognizance, and not that he should pro¬ 
secute; ffir by the 7th section he is only liable to a pe¬ 
nalty for wilful negligence, and he cannot be said to be 
guilty of wilful negligence by merely suffering those to 
conduct the prosecution who must have the greatest in¬ 
terest in its ultimate success: inasmuch therefore as 
the act does not expressly require that the prosecution 

1^. should 
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should ^ conducted by the constable, and as the gene- 
ral intention of the legislature will be equally answered 
by leaving the conduct of the prosecution in the hands 
of tlie inhabitants, the act of parliament has been com¬ 
plied with, and the piaiiitiif here is entitled to recoYer 
the penalty. Then if the prosecution has been properly 
conducteil within the meaning of this act of parliament 
by the two inhabitants, the written demand upon the 
overseers was sufficient. 

Bayley J. (a) I am of opinion that the objection 
taken at the trial was valid, and that the prosecution, 
which is the subject of this case, w’as not carried on 
by the proper officer. The inhabitants, according to 
this act of parliament, are not to conduct the pro* 
secution, but that duty is imposed upon the parish 
constable; and the 7th section of the act imposes a 
penalty on him if he be wilfully negligent in carrying 
on the prosecution. It is indeed very important that 
these prosecutions should be conducted by him, and 
not by private individuals; for he is a public offi¬ 
cer, and it is his duty to obtain, if possible, additional 
evidence besides that of the two inhabitants, on whose 
information the prosecution, according to the act of par¬ 
liament, is originally commenced. It is his duty also to 
prosecute to conviction, and to call upon the magistrates 
to inflict punishment. But if the conduct of the prose¬ 
cution is left with individuals, it may frequently be in¬ 
stituted for the purpose of obtaining the rewanl, and 
not with a view to justice; they may forbear to pro¬ 
duce all the evidence necessary to shew the full extent 
of the nuisance; and even after conviction may consent 

(<r) I.ord EllcHbereuib C. J. was nbtent. 

to 
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to the disdbai^e of tlie offender withont calling upon 
the Court to pronounce judgment. The danger of any 
such collusion will in a great degree be removed by our 
holding it to be necessary that such a j^rosecution 
should be conducted by a public officer. 1 think 
therefore that that is the sound construction of the 
act of parliament, and that no claim can be made 
under it, except where the prosecution has been so 
conducted; and therefore that the rule fur setting aside 
the nonsuit should be discharged. 

Abbott J; 1 am of the same opinion, that the non* 
suit was right. The prosecution was not carried on as 
the act of parliament prescribes; for all that the con¬ 
stable did in this case was to enter into a recognizance, 
but the prosecution itself was not conducted by liim. 
The demand too was not rightly made; for the notice 
given to the overseer was, that the prosecution had been 
carried on by the inhabitants, nothing being said of the 
constable; which is not sufficient in a case where the 
party neglecting to comply with the demand incurs a 
penalty, and where therefore the words of the act of 
parimment must be strictly complied with. 

Holroyd J. I am of the same opinion, that in this 
case the prosecution was not carried on as the act of 
parliament requires. By the act the constable is allowed 
his reasonable expences, if the prosecution be carried on 
by him. In ffict the overseers may be considered as 
privy to such prosecution when conducted by their pam 
officer: and they are therefore guilty of a culpable neglect, 
if under such circumstances they do not pay the rea¬ 
sonable expences and reirard prescribed by the act of 
parliament. But when the prosecution is conducted by 

individuals 


69d 

1818 , 

CtAKKS 
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individuals the i»se is different, for there the overseers 1818. 
do not depend on their own ofBcer, but only on the in- " 

formation given them by those individuals. I think also agtinu 
that in this case the demand was insufficient, for it only 
stated that the prosecution had been carried on 1^ the 
inhabitants. The rule therefore must be discharged. 

Rule discharged. 


Doe, on the Demise of the Mayor» Aldermen, Stlurdav, 
Capital Burgesses, and Commonalty of 
Malden, against Miller. 

JTJECTMENT. The declaration stated a demise in ejectmeut. 

1 ,1 u *..11. j demise wsj 

by the mayor, aldermen, capital burgesses, and laid to be by 
commonalty of the borough tcemn of Meddon. At the 
trial before Wood B., at the last Lent asri^es for the 

tvwn of M., 

county of Essex^ it appeared that the corporation liad on the 

- trial it turned 

been a very ancient on^ and by the laiiure of some of out fmm the 
its integral parts, had ceased to exist in 1768. The thenamc'of 
new charter, which was given in evidence, was dated 
on the 8th October i8ro, and by it, they were incor- 
porated by the name of the mayor, aldermen, capital that this was 

r J • ... no variance, it 

burgesses, and commonalty of Malden. Upon this it appearing from 
was objected for the defendant, that there were two *^hich w*a7in 
fatal variances. First, the insertion of the words « ^ 
the borough tOivn” in the name of the corporation, and •»oro»’ 8 *’ town, 
secondly, the spelling of the name Maldon instead of 
Malden. The learned Judge overruled both objec¬ 
tions, but gave the defendant leave to move to enter a 
nonsuit, if the Court sliould be of a different opinion. 


BaUanthic 
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1818 . 


Do* dcni. Cor¬ 
poration of 
Malobn 

dXaiust 


Ballantine having, in last Easier term, obtained a 
rule nisi to this effect, 

Marryait and Taddy now shewed cause. This is 
not a substantial variance from the name in the 
charter. It is laid down, Bacon's Abr, tit. Ckirporatiom, 
c. 2. that if there be enough said to shew that there is 
such a corporation, and to distinguish it from all others, 
the body politic is well named, though the words and 
syllables are varied from. The case of the borough of 
Lynn Begis is to the same effect, (a) There the true 
name was Major et burgenscs burgi domini regis dc 
Lynn Regis; and'an obligation made to them by the 
name of Major et burgenscs de Lynn Regis, was held 
to be good; and though the words ** burgi domini regis” 
were left out, it was held to be no substantial variance. 
So the insertion of other words will not have a dif¬ 
ferent effect, unless the words themselves be materiid. 
In Dumper v. Sims (J), the words ** in the county of 
Oxford" were incorrectly inserted; yet it was held to 
be of no importance. These cases shew that the 
question on which the Courts have uniformly decided, 
has been, whether, the variance be a substantial one or 
not. It may be said, that these were all cases of grsuits. 
But so is the present case also. For the lease on this 
record must be taken to be a grant, and to have been 
actually made. Then can there be any distinction 
between a grant to John Doe and any other person? 
If not, the only question will be, whether this would 
in other grants be a substantial variance. In the cases 


(«) loCatiTfiiz. {i) Cro. £i. U 6 . 


cited. 
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cited, variation* as great have been held to be imma¬ 
terial. In the case of Merton College, the true name 
was “ Gardianus, &c. collegii de Merton in universitate 
Oxoniee” and in the lease it was only ** in Oxonia” 
Rut, inasmuch as there was no substantial dillerence 
between Or^ord and the university of Oxford, it was 
held good. For from the word Collegium, it would 
be implied, that by the word Oxfw’d, the university, 
and not the city was meant, even supposing them not 
to be co-extensive. So here, from the words mayor, 
burgesses, and commonalty of Malden, it must be 
implied that Malden is a borough. For otherwise 
there would not be burgesses. Then if it be a 
borough, it must also be a town, Littleton, Tenure in 
Burgage, {a) The words borough town of Malden, 
are therefore synonymous with Malden, and then there 
is no substantial variance. They also cited the cases of 
The Dean and Chapter of Carlisle (6), The Dean and 
Canons of Windsor {c), and The Mayor and Burgesses 
of Stafford v. Bolton (d), and Dr. Ayrqj/s case, (e) 
And as to the diilcrciicc of Maldon and Malden, 
that was wholly immaterial, for the words sound 
exactly alike. 


1818 . 


Doe dem. Cor¬ 
poration of 
Maldem 
against 

AllLLEK. 


Ondow Seijt. and Ballantine, contra. 'I'he question 
is, whether the Court will by implication, make out 
tltat these two names are tlie same. A corporation 
only exists, and can only do corporate acts, by the 
name given to it by the charter. Here there is a great 
di6ference between the two names. And the Stafford 
case proves that such a misdescription is material; 

(«) Sect. 164- (.M ra Coif, 134 - {c) Hid, 

U] 1 Bos.&Fn!i. (f) II Coif, ly. 

the 
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1818 . 

Doe dem. Cor> 
poritkin of 
Malden 

Miller. 


the decision there having proceeded on tlie sole ground 
that the misnomer might have been pleaded in abate* 
ment. Here, however, no such plea could have been 
framed, and therefore that cose is an authority in 
&vour of the objection. The case of Kit^s Lytm^ 
and the other cases cited are those of grants made to 
or by the respective corporations. It was therefore, 


not competent for the parties who had made the grants 
to take advantage of their own mistake, so os to avoid 


their own acts. But here the grant to John Doe is 
purely fictitious, and the corporation are the real 
plaintiffs in the suit. And this case substantially falls 
within the principle laid down by Lord Chief Baron 
Gilbert {a)j where he says, « there is a difference 
between writs, declarations, &c. and obligations and 
leases; for that if the name of a corporation be mistaken 


in a writ, a new writ may be purchased of common 
right; but it were fatal if mistaken in leases and obli¬ 


gations, and the benefits of them would be wholly lost; 
and therefore one ought to be supported and not the 
other.” Here the corporation may, if they please, 
bring a fresh ejectment by tlieir proper name, and the 
benefit to Uiem is not wholly lost by the failure in 
the present action. And the inconvenience to them 
is no greater than that to every plaintiff who having 
commenced an action by a wrong name, is turned round 
by a plea in abatement. The defendant in this case, by 
his plea, in fact denies that he held under the mayor, &c. 
of the borough town of Maldon; and at the trial it is 
proved that he did not do so, but under another and a 
different corporation. Then this is a fatal variance, and 
as the party could not have pleaded it in abatement as 


(«) CM. C. B. S34. cited in Bess. & Pull. 40, 


he 
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he might have done in the Stafford case, he ought to 
have the advantage of it in this stage of the cause. 
And as to the other objection, it is by no mean it 
evident that Maldon and Malden sound alike. 

Bayley J. («) It seems to that in this case there 
is no variance. It is stated in the declaration, that the 
mayor, aldermen, capital burgesses, and commonalty 
of the borough town of Maldon, demised to the 
plaintid*. That is a fact, which if not admitted by the 
confession of leaser entry, and ouster, would require 
to be proved. It is however, necessary notwithstand¬ 
ing such confession, to prove the real title to the pro¬ 
perty to be in them, for otherwise they cannot recover. 
It is said, that there are no such persons as the mayor, 
aldermen, capital burgesses, and commonalty of the 
borough town of Maldon s the name in the charter 
being the mayor, &c. of Malden. Now as to the 
distinction endeavoured to be taken between Mcddmi 
and Malden, it is sufficient to say, that Uie two words 
sound alike^ and thereibre that variance is of no im¬ 
portance. As to the other, vix. the insertion of the 
words of the borough town,” the distinction is laid 
down in Bro, AOr., Misnomer, 73. <]Uoted,in 1 Bos. and 
Ptdl. 44., where it is said, ‘‘ in an action by a cor¬ 
poration or a natural body misnomer of one or the 
ocher, goes only to the writ, but to say that there is no 
suck person in rcrum natura, or no suck body politic, 
this is in bar; for if he be misnamed, he may have a 
new writ by the right name, but if there be no such 
body politic or otlicr person, then he cannot have an 
action.** Now tlie name of tlie corporation in this 

(i.) Lort! C.’. J. wa» iijscr.:. 


ibi8. 


Dob dem. Cor- 
poration of 
Malden 

Millbb. 


declaration 
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declaration is, the mayor, &c. of the borouj^ town of 
Malden t and every borough being a town, the name 
may be considered as equivalent to the mayor, &c. of 
the borough of Malden. Then if we look into the 
charter, we find that Malden, and the borough of 
Malden, arc every where used as synonymous. It 
begins with stating, (page i. of the printed copy,) 
Whereas tlie borough of Malden is uu ancient bo> 
rough: it then appoints (p. 6.) a mayor of the bo* 
rough, aldermen of tiie borough, capital burgesses 
of the borough, and other officers, and in p. 8. the 
language is peculiarly strong, fur there it is said, that 
the aforesaid mayor, alderinen, capital burgesses, and 
cqnmioiialty of the borough aforesaid, tmd their suc¬ 
cessors shall for ever thereafter have one prison in their 
iitoot-hall, and one market. 'I'here are many other 
passages in the charter, which shew that these two 
terms, borough of Malden and Malden are synonymous. 
If that be so, and the distinction laid down in Broke 
be right, there arc in this case persons substantially 
answering the description in this declaration. It 
appears, therefore, that the mayor, aldermen, capital 
burgesses, and cominonuity of the borough town of 
JMalden, have the right to the land in fjuestion, and i( 
so cadit questio. 

Auboit J. I am of opinion that tliere is no vari¬ 
ance in this case. The lease passes the interest of the 
corporation in the land, and the lessee under it has the 
same right which the body politic had. That is ad¬ 
mitted ; but it may be said that although the lease is 
good as aigainst the coqioration itself, yet that the 
{larty in this case sliould have declared, tlmt the mayor, 

&c. 
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See. of Malden by the name of the mayor, &c. of the 
borough town of Maldon tnade the demise to him. 
Upon consideration, however, 1 am satisfied that that 
was not necessary, and that the plaintiiF is entitled to 
recover. If no such coqioration existed as that de¬ 
scribed ill this declaration, then he could not recover. 
But if there be such a corporation he may. Now it is 
proved by the charter that the mayor, &c. of Malden 
arc in truth the same ns the mayor, &g. of the borough 
(which is synonimous with borough town) o\'Malden. 
The lease therefore made by the n;ayor, &c. of the 
borough town o(-- Malden^ is substantially a lease made 
by the mayor, &c. of J/e/t/cu, and is therefore good. 


1818 . 

Dob den. Cor¬ 
poration of 
MiMUIBH 
agaiast 
MiLLtn., 


Hoi.royd J. I am of the same opinion, that this 
objection ought not to prevail. It is alledgetl as a fact 
in the declaration that the mayor, &c. of the borough 
town of Maldon made this demise. If by the conles- 
<.ion of lease entry and ouster an admisMon of that de¬ 
mise had not been made, it tvould liave been necessary 
to prove it by jiroducing an actual lease. Now', it 
appears from the charter which is in evidence, that Mal¬ 
den is a borough ; that there are a mayor, aidennen, 
and other persons officers of that borough, from which 
it is evident that there is, iil fact, a corporation of the 
mayor, aldermen, &c. of the borough towai of Malden, 
incorporated by t|ie.nainc of the mayor, &c. of Malden; 
then the same persons who arc mentioned in the char¬ 
ter, and who are a corporation capable of demising, 
liave made this demise, and it appears that they are 
entitled to the land. 


Rule discharged. 
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ISIS. 


Chessman against Haedham. 

ynne 8 th. 


An averment 
(in a declara* 
tion for dis¬ 
turbing; the 
piaintilf’s right 
of common\ 
that piaintilF 
was entitled to 
1 '>mmon of 
pasture for all 
Ids cattle le¬ 
vant anil couch- 
ant liPvt his 
laud, is well 
supported by 
evidence that 


^jil^CTION for a disturbance of the plaintiff’s riglit of 
common. The declaration stated, that the plain¬ 
tiff was, at the time of the grievance, lawfully possessed 
of divers, to %vit, loo acres of land, and the appurte¬ 
nances, situate and being in a certain open and ctfmmon 
fi«kl culled BroafeSi in the parisli of limhani, in the 
coniity ofand by reason thereof during all the 
time aforesaid of right onglit to have had, anti still of 
riiilit ought to have common of pasture for all his com- 


the phintift' 
was u {larr- 
o\vj?r with 
defendant and 
others of a 


monable cattle, levant aiul coucliant, in anil upon Ins 
said landy with the uppurlennncos in ami over the whole 
of the saiil common ficUl calletl Brooksy situate in the 


common held, 
upon wliich, 
after the corn 
was reaped and 
tl e field deal - 
eJ, the ciis'oin 
was tor tlic dif- 
feient c'ccii- 
piets to turn 
out in common 
their cattle: 
the number 
being in pro¬ 
portion to tho 
extent of their 
respective lands 
within the 
co'ivmon field; 
although such 
cattle were not 
maintained 
upon such land 
dining the win¬ 
ter; and al- 


saiJ parisli of Boshamy in the county aforesaid, every 
year when the said field is sown with any kind of corn, 
after the said corn in the saiii field is reaped, gathered, 
and carried away, until the saitl field, or sonic part 
thereof, should be sown again with some kind of' corn, 
as belonging and appertaining to his said land, wltli the 
appurtenances. At the trial before JVood B. at the last 
Lent assizes for the county of Sussex^ it appeared in evi¬ 
dence that the common field called Brooks contained 
nliuul 111 acres of arable limd, of which the plaintiff 
owned and occupied about 30, and tlic defendant only 
one acre, the remainder of the field being the property 
and in the occupation of other individuals. The lands 


though the cus- of all the proprietors lav dispersed in different parts of 

tom pi'ovcd was * ^ 

to tuin out in 

proportion to tlic extent and not to the produce of the land, in respect of which the 
light was claimed : Held also, that it was not necessary to state his right to he tvith tht 
exception of his own land, but that it was well laid to be over the whole common. 


the 
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the field, and the custom was proved to be that after the 
com was reapcnl and the field cleared, the occupiers of 
the difierant lands tlicrein turned out their cattle in 
common ; the numbers which each individual was en¬ 
titled to turn out, being respectively in proportion to 
the extent of his land, within the common field. The 
action w-as brought, in consequence of the defendant 
having turiifKl out greatly more than the number to 
which he was under this custom entitled. A verdict 
having been obtained by the plaintiff^ the defendant 
having liberty to move to enter a nonsuit, a rule nisi 
was accordingly obtained last term on two grounds: 
first, that in the right of common claimed by the plaintiif 
there was no exception of his own land; and secondly, 
that pLuiitiii'’s cattle could not be said to be levant and 
coiichunt upon his land rather than upon any other part 
of the comiiioii field; and therefore that the evidence did 
not support the right slated in the declaration; against 
which rule cause was shewn on a Ibrmcr duv by 


1818 . 


Cheesman 

agaimit 

HAEDBAaf, 


Laxu'es and Cuni:ood. It was not necessary to state 
the right with the exception of the pIuiiitilF’s own land. 
1 <\>r the law excepts it, and it is stated in the declaration 
that the plaiiitiflF has land in the common field. [They 
were then stopped by the Court on this part of the 
case.] As to the second point, it is not requisite that 
there should be land on which the cattle might actually 
durino' the whole year be kept, for levaucy and conch- 
anev is only a inode by which the dificrent rights of 
common are admeasured and apportioned. And it is so 
laid down by Loril Kenyon in Scholcs v. Haygreaws. {a) 
III Jiogers V. Beustead {b) it was held sufficient to esta¬ 
blish such a claim that the cattle were tbddfercd with the 


(h) <; r .ff.iiS- 


(ft) 1 AM*. 41 .V 4th edit. 
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produce of the land in respect of which the right was 
claimed. In this case it appeal's that the numt^r of 
cattle turned out is in proportion to the quantity of 
land, which is a mode of admeasurement of the com> 
mon exactly similar to levancy and couchanc}', the 
number of cattle which the land will maintain being 
naturally in preportion to the extent of the land itsclll 
There is therefore no material difference between the 
right proved and that stated in the declaration. 

Marryat.anA jyOylcy contra. The cattle, as it ap¬ 
pears from the evidence, are never upon the land except 
when they are turned out to enjoy the right of common. 
There is therefore no reason to saj’ that they are levant 
and couchant on the plaintiff’s land, rather than oii 
that of any other proprietor in the field; anil yet the 
right is claimed in respect of a particular liivancy and 
couchancy on the plaintiff’s land. In Scholcs v. Hai'~ 
greaves (a) Duller J. la^'s it down, that “ levancy and 
couchancy means the possession of such land as will 
keep the cattle (claimed to be commoned) during the 
winter; and as many as the land will maintain during 
the winter shall be said to be levant and couchant.” 
There must t!:ereforc be some other land (besides the 
common itself) in respect of which this right of com¬ 
mon must be claimed, and the ({uantity of that land 
must be such as will imiinlaln the cuttle during the 
winter. Here, however, there is no such land: for 
daring the winter the plaintiff must keep the cattle, if 
he keeps any at all, in land wholly unconnected with 
the common field. But even if levancy and couchancy 
be taken to be only a mode of apportioning the com- 


{«) s T"- 48. 
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mon, it will not do. For at all events the number of 
cattle must be in proportion to the number whicli die 
lands will maintain; or, in other words, in proportion 
to their produce. But the custom proved here is for 
the parties to turn on not in proportion to the produce, 
but according to the extent of their respective lands. 
That therefore is a material difforence, and llte evi¬ 
dence does not support the declaration. 

Cur. adv. vult. 


1818. 

CUEESHAK 

ogmmst 

Hahdiiam. 


Bayley J. (a) now delivered the opinion of the 
Court. Tile plaintilF in this case has declared that he 
was lawfully possessed of divers, to wit, too acres of 
land, with the appurtenances, situate In a certain com¬ 
mon hold culled JirookSf and that by reason thereof he 
had common of pasture for all his commonable cattle, 
levant and eoiichant, in and upon his said land, with 
the appurtenants, in and over the whole of the said 
common-field, every year, when the said field was sowu 
with any kind of corn, aflcr the said corn in the said 
field was reaped, gathered, and carried away, until the 
said field, or some part thereof, was sown again with 
some kind of corn; and the question is, whether this 
right of common has been correctly described in the 
declaration, and supported by the evidence. It was 
objected, that as this w’as arable land situate in a com¬ 
mon field, the cattle could not be properly said to be 
levant and couchant on the said landy inasmuch as they 
wandered over the whole extent, and might with equal 
propriety be said to be levant and couchant on any other 
part of the common field. This therefore brings it to 


(«; Lord Elltnberough C. J. was absent when t!)e esse was argued. 

3 A 3 the 
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1818. 

ClIEF-SMAK 

against 

Harduam. 


the question, what is the nicauing of the term Icvancy 
and conchancy as used in this declaration with refer¬ 
ence to a right of common ? In the case of a distress 
those cattle only are said to be levant and couchant on 
the land, which have been there for a space of time 
long enough for them to have lain down and risen up 
again. But in a case of a right of common it is differ¬ 
ent, for there it means cattle which are connected with 
the land in respect of which cuninion is claimed; and is 
a mode of ascertaining the number of cattle which are 
entitled to the right of common. The right of common 
appendant is confined to arable land only, and yet the 
party must state in claiming this right, that the cattle 
were levant and couchant upon the land. It follows 
therefore that arable land in point of law' may have 
cattle levant and couchant thereon. In Bennett v. 
Reeve (a) the prescriptive claim »)f common appendant 
did not state that the cattle were levant and couchant, 
and the defendants there having replied that the cattle 
Wei'e not levant and couchant, the question was, whether 
that replication put a material fact in issue. Now' if 
levancy and couchancy were incident to the right of 
common appendant, the replication was a good answer 
to the plaintiff’s claim, and tlie Court held it so to be; 
and iu Brooke's Ahr. tit. Common^ pi. 8. it is also laid 
down, that in the case of common appendant you must 
state the cattle to be levant and couchant upon the 
estate. The right stated in this case is nut, })ropcrly 
speaking, that of common appendant, but is most like 
the riglvt of common stated in Sir Miles Corbett's case 
and there called common of shack, which is a right of 


(/j) Wiiks, {b) 7 C(kc, 6j. 


persons 
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persons occupying arable land lying together, and un- 1818 . 

inclos^, to turn out their cattle to feed promiscue in „ ——— 

the open field. If there were no comniou right of this against 

, - , , , , , . , Hakuham. 

sort) every man woukl be bound to keep his cattle 

upon his own land, which would be productive of great 
inconvenience, and in many instances would be impos¬ 
sible. In order to obviate this, every man’s cattle are 
allowed the full range of the whole field; but then the 
number which each man is at liberty to turn out must 
be limited by some rule. This introduces levancy and 
couchancy, by which the number of cattle to be turned 
•uit is restrained to that which the land of each indivi¬ 
dual is capable of supporting. So in the case of com- 
iuon appendant the right is confined to such cattle 
as are levant and coucliant upon the estate, viz. to such 
and so many as the tenant has occasion for to plough 
and manure his land; and in i Ventr. 54. iKeble^ S 9 °* 

Strife 30. and 5 2’. It. 48. it is settled that what is meimt 
by cattle levant and coucliant, is the number of cattle 
which the land in respect of which the common is 
claimed will maintain; and in the latter case Lord 
Kenyon says, that levancy and couchancy is a mode of 
admeasuring the common. In the case cited from 
1 Selw. N. P. the question was as to cattle levant 
and coucliant on a messuage and one acre of land. Now 
within one sense of the words levant and couchant 
thev were so, for they might have been distrained; but 
the* case there was lioUt to be different with respect to a 
right of common; for Lord Itayniond says, “ llicse 
cows cannot be levant and couchmit upon the one acre, 
for i am clear that levancy and couchancy is a stint of 
common in contradistinction to common sana nombre^ 
and signifies only so many as the messuage or farm will 

3 A 4 
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1818. 

Cmsesman 

against 

Haaobam. 


by its produce maintain; and it was so resolved in the 
case of the town of Derby. I know there are cases 
which say that fotldcriiig in a yard makes Icvancy and 
couchancy, but then tiie meaning is, fiHldcring with 
stubble, &c. produced from the messuage or land itself 
to which tlie vard beloiiffs:.” That ease thereftire shews 

*’ O 

that the fair meaning of the words, cattle levant and 
couchant, is, the number of cattle which the land is 
capable of maintaining. In the present case each man 
under these words would be entilleil to put upon the 
common the number of cattle which his luiul is ca¬ 
pable of supporting; and then the right is mit iiupro- 
pcrl}' described in the declaration, and lias been 
sujiported by the evidence. I'hc rule therefore for 
setting aside this verdict must be discharged. 

Rule discharged. 


Bayi-ey J. afterwards added. There is a passage in 
Comt/n’s Digest, tit. Common^ E. which is incorrect. 
The passage is this; If several freeholders who have 
lands in a common field intercominon, one of them can¬ 
not prescribe to inclose against the others.** Now this 
is contrary to 7 Coke, 65. But the true decision is to 
be found in 2 Mod. 105. where it is laid down, ** Where 
there are several freeholders who have right of com¬ 
mon in a common field, such a custom to inclose is 
good, because the remedy is reciprocal; for as one may 
inclose, so may another. But Justice Alhyna doubted 
much of the case at bar, because the defendant had 
pleaded this custom to inclose in bur to a freeholder 
who had no land in the common field whci'c he claimed 
right of common, but prescribes to have such right there 
as apjiendant to two acres of land wlilch he had alibi.” 

This 
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This decision is not at variance with 7 Coke^ 65., and 
it is desirable to correct the error in Lord Chief Baron 
CcmyrC% excellent book. 


ns 


1818 . 

Chessman 

agmnu 

Hasoham. 


Doe, on the Demise of Abraham Smith the Monday , 
Younger and Jank his Wife against Samuel 
Webber and William Stone. 


JECTMENX to recover the possession of certain 
lands in the jiarish ot Exton in the county of So-^ 
tnersci. The declaration contained one demise on the 
id day of April 1817 from Abraham Smith the younger 
anil Jane his wife. I’lic defendants pleaded not guilty 
upon w hich issue was joined. The cause came on to 
be tried at the last Summer assizes for the county of So-- 
merset before Mr. Justice But'rougkf w'hcn a verdict was 
found for the plaiiitiffj subject to the opinion of the 
Court upon the following case: 

Mary Cording late of the parish of Exton in the 
county of Somerset^ spinster, being seized in fee of the 


D e vise to M- //■ - 
her livirs, &c. 
for ever; and in 
case M.H. shait 
liapprii to die 
and leave no 
child 01 chil> 
ilren then to 
1 . IS. and her 
hell s for ever, 
(layinir the sunt 
of 1000/ to the 
executor or exe¬ 
cutors of Af.Jif., 
or to sucli per¬ 
son as M.H. by 
her will shall 
appoint: Held, 
that the words 
“ ctiild or chil¬ 
dren” were here 


premises in question in this causey made her last will 
and testament in writing dated the loth day of March 
IS18, dulj' executed and attested as is by law required 
for the passing real estates, by which she demised as 
follows, viz. “ 1 do also give, devise and bequeath all 
my freehold messuages, lands, tenements, and heredita¬ 
ments, and real estate whatsoever and wheresoever, with 


syiiniiy ninut 
witli •• iisue,*’ 
and that this 
was not the de¬ 
vise of an estate 
tail to M.H., 
but of an estate 
in fee to M. H. 
with a good 
executory de¬ 
vice liver to 
7 IS. ill case 


their and every of their rights, members, and appurte- ujjng a"he*r*”^ 
nants, and all the rest, residue and remainder of my 


goods, chattels, and personal estate and effects of what 
^laturc or kind soever, subject and chargeable with the 


payment 
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].)aymeiit of all my just debts and legacies, and funeral 
charges and cxpcncos unto my niece Mary Miles, her 
heirs, executors, administrators, or assigns for ever. 
And my will is, that in case my niece Mary Hiles shall 
hapyen to die and leave no child or children, then my will 
is, I give, devise, and bequeath unto my niece Jane Barnes 
all my freehold, lands and tenements called or known by 
the name ^Witheridge and South Huckham to her 
and her heirs for ever, paying the sum of one ihousitnd 
pmmds qflavfid money (f Great Britain unto the exem- 
tor or executors (f my niece Mary IliScs, or to stich 
S 071 as she, by her last will and testament, shall dirccil* 
The premises so demised to Jane Barnes are the pre¬ 
mises ill question in this cause. The said Mary Curd¬ 
ing afterwards died on the i oth day of January i Soy, 
seized of the premises in question in this cause without 
having altered or revoked her said will. Upon her 
death the said Mary Hiles entered into the premises, 
and in Hilary term 1812 sufibred a recovery thereof, 
the uses of which recovery were by indentures of 
lease and release bearing date respectively on the 9th 
and loth days September 1811, and made in con¬ 
templation of her intended marriage with the defendant 
William Stone, declared to be to the use of the said 
Ma^y Hiles until the marriage, and then to the use of 
certain trustees therein named in fee^ in trust for such 
persons, &c. as the said Mary Hiles should by deed or 
will direct, and in default thereof, and in the mean 
time, to permit her to receive the rents during her 
life. After her death to permit the husband to re¬ 
ceive thcan during his life, and then to convey the 
same to tho children of the marriage as therein men¬ 
tioned, and if no children, to the survivor in fee. The 


marriage 
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lauiTiage soon afiei'wards took efiect, and the said Ma/ry 
Hiles then Mary Stone died on the ist day oijanuaiy 
1817, without having had any child, and having by her 
will made in pursuance of the power contained in the set¬ 
tlement, devised the premises to her husband the said Wil¬ 
liam Stoncy wlio survived her, and he and the said Samuel 
Webber os his tenant continually since her death, have 
l>ecn and still are in possession of the premises. The 
said Jane Barnes the devisee in remainder on the 8th 
ilay of September 1808, intermarried with Abraham 
Smith the younger. They are both living and are the 
lessors of the plaiutifiT in this ejectment. 

This case was argued in last Hilary term by 

GaseleCf for the lessors of the plaintiff. The ques¬ 
tion is, whether by the will of Mary Cordingy her niece 
Maty Hiles took an estate in fee with an executory de¬ 
vise over to Jane Bamesy or an estate tail. If she took 
the latter, then the limitation over to Jane Barnes is 
barred by the recovery which has been suflered. If the 
former, the lessors of the plaintiff arc entitled to re¬ 
cover. The devise is in this case of the estate to 
Mary Hiles in fee, “ and if she happens to die, 
leaving no child or children,” then to Jane Barnes. 
And the first question will be whether by these words, 

leaving no child or children,” the testatrix meant 
leaving no children living at the time of Mary 
Hiles\ death, or an indefinite failure of her issue. Now 
the words child or children, ordinarily mean the im¬ 
mediate descendants of a person, as contradistinguished 
from issue, which would include his more remote off¬ 
spring. 13 iit even the words “ leaving no issue,” have 
been construed to mean ** leaving no issue at the time oi 

tlie 


715 

1818 . 

Doe 

agmnst 

Webbek. 



716 


CASES iN TRINITY TEllHi 


1818. 

Dok 

against 

VfSUtHm 


the death in casra whercy from the other circumittanee* 
of the will/* it appeared to be the testator*8 intention 
to use them in that sense. In Pells v. Br<ncn (a), the 
circumstance relied on the Court was the express 
sion “ if he died without issue, living WiUiam his bro¬ 
ther.” In Porter v. Bradley (i), Lord Kenyon founds 
his judgment on the words leaving no issue behind 
him,” and on the testator’s mentioning the event as 
likely to happen in the life-time of his widow or 
younger son or daughters; and in Roe oti the Demise 
of Sheers v. Jeffety (c), he proceeded upon the fact of 
the testator’s having given life-estates only to his grand¬ 
daughters after the death of his grandson without 
issue. These cases shew the principle on whicli the 
C'ourts have uniformly proceeded. And the same rule 
is laid down in Barlow v. Salter, (rf) Now tiierc are 
several circumstances in the present will, from which 
this appears to have been the intention of the testatrix. 
For she uses the words ** child or children,” and not 
" issueshe gives a power to Mary Hiles of devising 
loool. in case of her dying without children, and directs 
also Jane Barnes to pay that sum to the executor or 
the devisee of Mary Hiles. All which circumstances 
clearly shew that the testatrix intended that the estate 
should go over immediately to her niece Jane Barnes^ 
on the death of Mary Hiles^ if the latter died without 
leaving a child living at her decease. The executory 
devise over therefore is not too remote. And as to 
the second question whether this devise be an estate tail, 
the cases already cited clearly shew that it cannot so be 
considered. The lessors of the plaintiff are therefore 


(a) Cra. Jac. ggc. (i) 3 7". Jt. 146 . 

U) fT.Jl.jSg. {A) j‘jF’et.jun.419. 

entitled 
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entitled to recover, this being not an estate tail, but 
a good executory devise of the estate to them upon a 
contingency which has happened. 

Moore, contr^ The words “ child or children,” are 
in this case, synonymous with issue, for MaryHiles, 
at the time of the death of the testatrix, was not 
married, and it was laid down in JVild’s case («), and 
in Hughes v. Sai/er (i), that children unborn, were to 
be taken in a will as synonymous with issue. So also 
it was heUl in Davie v. Stevem. (c) And in 
case, cited by Lord Hale in King v. Mellmg{tl), the 
word “ son” was tiiken as nomen collcctivum, and to 
include all the male issue. Then the word child” 
which is larger, will include all issue. For if the 
strict and ordinary acceptation of the word child, 
were adopted, there would follow this consequence, 
that if Mary Hiles had a child which died in her life 
time, leaving a child, then Jane Barnes would succeed 
on the death of Mary Hiles in preference to the grand¬ 
child, and this, though the leading object of the tes¬ 
tatrix obviously, was to give the estate to Jane Barnes 
only on the failure of the line of Mary Hiles. The 
will must be therefore read as'if the testatrix had usetl 
the words ** and if my niece Maty Hiles shall happen 
to die, leavinjg no issue.” Then no authority can bt* 
cited, where the words “ leaving no issue” in the case 
of a real estate, are construed to mean, leaving no 
issue living at the time of the death of the first taker. 
There is a distinction taken in Forth v. Chapman (e), 

(a) 6 Coke, 1 1 . b. t») I P- J.^ 4 . (0 * 3a »• 

(</) I Fentr, 131. (f) ^ P- tTins. 663. 

between 
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1818 . between these words as applied to jiersonalty and 
realty, which was admitted by Lord Kenyon in Hoc 
against dcm. Shccrs V. Jeffery, and is confirmed by Loril 

\V£iiei!R. 

Eldon in Crookc v. De Vandes. {a) But in the case ol' 
real property, these words have always meant an in¬ 
definite failure of issue. In some of the cases cited, as 
Eelb V. Brown, Porter v. Bradley, and Jtoc on the 
demise of Sheers v. Jfffcry, there have been found 
strong circumstances to controul this construction. 
But without such circumstances the construction must, 
prevail. In Tcmiy v. ylgar {b), it is so laid down 
expressly by Lc Bland, who says ** there is no case 
where the words die without leaving issue simply have 
been adjudged to mean, without leaving issue at the time 
of the death.” Then, what are the circumstances 
relied on here? The use of the words child or chil¬ 
dren, has been already shewn to mean, issue generally, 
and the mere circumstances of the power of disposing 
of I oool. by will, and of the payment to the executor 
of Mary Hiles, are too weak to alter the case. Brides, 
the word “ executor” does not necessarily mean the 
immediate executor, for the executor of that executor, 
would in point of law, be the executor of Mary Hiles. 
This case cannot be distinguished from Wealthy tm 
the demise of Matdcy v. Bosville. («) There the devise 
was in fee to Thomas Manley, the nephew of the 
testator, and if he died without children lawfully 
begotten, then to his sisters the nieces of the testator, 
and if they died and had no children, then to the 
lessor of the plaintiffi And thetie as her-c, the word 

C«) 9 f'es.jun. 103. {b) n East, a6i. 

(c) Cat. temf. Hardvi. 358. 

children 
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children was used and not issue. Yet Lord Hard^ 
>imcke held, that this was aii estate tail, and that 
the lessor of the plaintiff' was barred by the reco¬ 
very suffered by the nieces. That case therefore is 
similar to the present, and shews that the lessors of 
the plaintiff'are also barred by the recovery suffered in 
this case. Either therefore Mary Hiles under the will 
took, as in the last case, an estate tail, or if not, still 
at all events the executory devise over to Jane Barnes, 
is bad us being too remote, being to take effect only 
after an indefinite failure of the issue of Mary Hiles. 
In either event, the judgment must be for the 
defendant. 

Cur. adv. vtdt. 


1818. 


Hue 

against 

Webbc*. 


Lord Eleenborough C. J. now delivered the judg¬ 
ment of the Court. 

The questions in this case arise upon the will of 
Mary Cording, spinster, whereby she devised all her 
real estate, and all the residue of her personal estate, 
unto her niece Mary Hiles, her heirs, executors, admi¬ 
nistrators, or assigns for ever. And in case her niece. 
Maty Hiles, should happen to die and leave no child 
or children, then testatrix gave unto her testatrix’s 
niec^ Jane Barnes, all her freehold tenements called 
Witlieridge and South Huckham, to her and her heirs 
for ever, paying loool. unto the executor or executors 
of Mary Hiles, or to such person as she by her last will 
should direct. Maty Hiles, after the testatrix’s death, 
having suffered a recovery, and having afterwards died 
without having had any child, thin ijectment was 
brought by Jatic Barnes and Abraham Smith, hA hus¬ 
band, the lessors of the plaiutifH to recover the premises 

doviscif 
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devised over as aforesaid, lii Uiis case it has been con¬ 
tended that the words **• child or children” mean issuer 
and that the first devise is therefore cither converted 
into an estate tail by the limitation over on Mary 
mies*i dying and leaving no child or children^ in which 
case tlic limitation over is a remainder, and barrctl by 
the recovery. Or if the first devise be considered to be 
in fee, that the limitation over is too remote, as being 
an executory devise to take effect after an indefinite 
failure of issue. It is true that the words << child or 
children” may mean issue. And where the intent re¬ 
quires it, the word “ children” has not been confined 
to the immediate descendants, though that is its ordi¬ 
nary and proper sense, but has been extended to all the 
descendants, whether mediate or immediate, as in 
Wild*% case, 6 Co. 17. a. Boyle v. JIamilfont 4 Ves. 
437. Doe V. Cavendish, 4 2 '. B. 741. 7 t. and in Bad- 
clijffe V. Buckley, 10 Vcs.jun. 201. The same con¬ 
struction was also given to it by Lord Hard'vcicJce even 
in a deed, according to the intent of the parties, in 
Wyth V. Blackman, i Ves. 200. S. C. Ambl. 555. And 
in the present case the w'ords ** child or children” must 
be construed to mean ** issue,” because it is the mani¬ 
fest intention of the testatrix that Jane Barnes should 
not take by the devise over in exclusion of any of the 
issue, however remote, of Mary Hiles; and unless the 
words do receive that construction, Jaric Barnes would 
take in exclusion of such issue, in the event of Maty 
Hiles dying without leaving at her death any son or 
daughter surviving her, but leaving. a grand-child or 
grand-children, the offspring of any of her own dc- 
ceaSlMi immediate children. Taking therefore the will 
as if the devise over had been ** in case Maty Hiles 

10 should 
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iiliould die and leave no issue,” this is the effect of the 
will. It contains first a devise to Mary Hiles in fw, which 
would enable her to dispose of the fee amongst her oiF- 
spring, if she should leave any at her death; but if she 
ahould not leave any, then instead of the fee in the two 
tenements devi^•”d over on the happening of that event, 
and which upon that event are given to Jane Barnes 
and her heirs, the sum of i ooof. was to be paid by 
Jane Barnes or her heirs, to the executors or nominee of 
Mary Hiles. This is therefore like the case of Roe v. 
Jeffery^ 7 T. R. ^ 89., which was a devise to J. F. and to 
his heirs for ever, but in case J. F. should depart this 
life, and leave no issue, then the testator devised over 
estates for life only. In that case, the first devise was 
held to be in fee, and not in tail, and the limitation 
over a good executory devise, upon the event of a 
failure of issue at the time of his death, for Kenyon 
says, “ the persons to whom it was given over were then 
in existence, and life estates only were given to them.” 
The payment of 1 oool. in the present case, is equally 
strung in that respect, it being a personal provision, 
and being to be made to a person or persons appointed 
by Mary Hiles in her will, the event contemplated by 
the testatrix, seems to have been approximate, and not 


a remote event, namely, a failure of children or issue 
at Mary Hile^s death, and not an indefinite failure of 
issue, which might happen at any remote period; and 
Mary Hiles never having had any child, the event has 
happened on which those two tenements were given 
over to Jane Barnes. And if* the event on which the 
two tenements named in the will are given over 
a*! we think it is, to be confined to a failure of i^jp 
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tX Mary tiileis de^th, nofonly the above case of Ror 
V. J(ffery^ but also the cases of Porter v. ' Bradley^ 
3 Term RepoHs 143., and Doc on demise of Banted 
V. Wetton^ 2 Bus. ^ Ptdl. are directly applicable 
to the present case, to shew that the prior estate in fee 
given to Mary Hilcs, is not by the limitation over, 
upon the failure of her issue at the time of her death, 
narrowed into an estate tail. And as two tenements 
only are given over on that event, that is un additional 
circumstance to shew that the devise over catihot be 
considered ns converting the prior devise into an estate 
tail, as that would make the same words of devise operate, 
as giving to Mary Milrs two tliffcrent estates, an estate 
tail in part, and an estate in feu in the residue. We think 
therefore, that the first devise gave a fee, ami that the 
devise over is an executory devise, ami not too remote. 
Consequently* that it is not bai’red by the recovery, and 
that judgment must be for the plaintiff. 

Judgment for the Plaintifi'. 


MiiuUu Bracegirdle against Heald. 

8th. 


A contract for | HE declaration stated, that in consideration that 
a rear’* serfice, < 

to commence the plainiin, at request of the defctidant, on the 

day, 27^1* May^ had made an agreement to enter into de- 

b^“iS?formed*" Service ns groom and gardener, and to come 

within the year, into his Service on the 30th June then next, to serve 
IS within the ip, 

fourth >ecoon defendant for twelve months upon the terms therein 

of frauds, and mentioned, defendant promised to receive and take plain- 

writing I'and retain and employ him in such service ioi 

therefore no ... 

action can be maiOlained for the breach of a wcrhal contract made on the 27tli May, fo: 
a year’s service b> commence on the joch of June iolioWing. ' 

the 
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the time, and upon the terms aforesaid. Breach, 
that although plaintiff was willing to enter into the ser¬ 
vice on the 30th June, and requested the defendant to 
receive him, yet that the defendant refused to receive 
plaintiff into his service. To plai^ti^f^s damage of 2c/. 
Plea, non-assumpsit. At the trial at the last assizes for 
the county of Chester, a verbal contract similar to that 
stilted ill the declaration was proved to have been made 
on the 27th day of May between the parties, by which 
the defendant agreed to take the plaintiff into his ser¬ 
vice for a year, to commence on the 3otli J/me follow¬ 
ing. It was further proved that the plaintiflT on that day 
tendered himself as servant to the defendant, but that 
the latter had refused to receive him. It was objected, 
that as the plaintiff was not to enter into the service 
until the 30th Jtate, and as the service was to continue 
for one j'car from that day, the contract could not be 
performed within a year from the time when it was 
made, (27th May,) and that therefore by the 4th section 
of the stiunte of frauds, the contract not being in writ¬ 
ing, no action could bo maintuined upon it. The case 
t>f Hoifflcll V. JJnrmmond {a) was relied on, and the 
learuetl Jutlgcs upon that authority thought the case 
within the statute, and nonsuited the plainti'fll A rule 
nisi for setting aside this nonsuit having been obtained 
in Easter term, 

Cross and IX F. Jones now shewed cause. This ac¬ 
tion is founded upon a contract made on the 27th May 
for a service to commence from the 3®^^ June, and to 
continue for twelve months then next following. The • 

((?) 11 Em/, 142. 

B '2 contract, 
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contracU tlu*reiorc, would not be completed until ilit 
30th day of ,/uwe in the foliowinf; year, which is more- 
than one j ear from the making of it, and therefore thi;. 
case falls expressly within the words of the statute of 
frauds. It is said indeed that there may be a partial 
performance of this contract within the year by the 
entering into the service: but the case of BoydeU v. 
Dnanmond (a) is an express authority to shew that a 
complete performance witliin the year is whnt is requi¬ 
site, and that such a case as the present is within the 
fourth section of the act. And this case is clearly dis¬ 
tinguishable from that of Fenton v. Emblers {b ); for there 
the. contract might, on a particular event happening, 
have been concluded within a year. But here, front 
the very terms of the contract, it appears that it must 
last for more than twelve months. 


J. Williams a\\d G. R. Cross, contra. It is strange, 
that though there must have been a great number oi 
cases of this sort occurring since 29 Car. 2. was passed, 
that this objection should never have been made before. 
And that is a strong argument against its validity. It 
indeed the contract had been to enter into the service 
after more than -a year from the making of it, it would 
clearly have been within the words and meaning of the 
4th section of the act. But here the commencement ui 
the service is within a month, and the refusal, which is 
the gist of the present action, takes place then. It is 
clearly not necessary in all cases where some one term 
specified in a contract happens to .exceed a year, that 
the whole contract should be in writing. For if a man 

(52^ 11 r.uU. {i) j jBurr. izj 8 . anU .*lio in i 3jj. 

bargains 
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bargains for goods to be delivered within the year) and 
that the payment shall not be made till after more than 
a year from the bargain has elapsed, it is not necessary 
in such a case that the contract should be in writing. 
For, as Lord Ellcnborougk says, in BoydeU v. I>rum- 
mondy “ in that case the delivery of the goods which is 
supposed to be made within the year* would be a com¬ 
plete execution of the contract on the one part, and the 
question of consideration only would be reserved to a fu¬ 
ture period.” So here, the party tenders himself to serve, 
which is all he can do; and this being so, it must be 
considered as a complete performance by him of his 
contract so as to enable him to maintain this action. 
li contracts of this sort are void for not being 
in writing, it is strange that such a point should 
never have been made in the great variety of sessions 
cases tt'hich depend on contracts of hiring and ser¬ 
vice. Besides, the policy of the statute does not apply 
«o such a case; for the object of the legislature was to 
repress perjury, and the danger to be guarded against 
was the setting up of supposititious contracts by the im¬ 
perfect recollection of witnesses, or by peijured testi¬ 
mony, lapse of a pear; that is the period when 

the protection of the statute is to commence. It 
never was intended to extend to a case where a breach 
must be committed within the year. This seems to 
have been the general understanding of the statute, and 
the usage of mankind has been consistent with it. 
But even on the authority otFerUon v. Emblers, this rule 
may be supported. For there it is expressly laid down, 
that a general contract, uncertain in its duration,, 
or one which becomes so by the insertion of some 

term which may put an end to it at any time, is not 

o » u witlim. 
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1818 . witliin the statute. Now here there is necessarily itu- 

■ " plied one wliicli is uncertain. For the continuance ol’ 

the service by the plaintiff depends on the coiitinuunce 
Hcalu. qJ* JjJj. And that term “ if he shall so long live,” 

must bo considered therefore as inserted in the con¬ 
tract. If it had been so expressed, it would clearly 
have been within '/'cw/ow v. Emblcrs i but that winch is 
necessarily implied, needs not to be expressed. This 
case, therefore, at all events falls within that autliority, 
and this rule must be absolute. 

Lord ELi.ENBonooGn, C. J. This case falls expressly 
within the authority of Boyihil v. Dnnnmond, and if 
wo were to hold that a case which extended one minute 
beyond the time pointed out by the statute, did not 
fall within its jirohibition, I do not see where we 
should stop; for in }>oint of reason, an excess of twenty 
years will equally not be within the act. Such difficulties 
rather turn upon the policy', than upon the construc¬ 
tion of the statute. If a }>urt.y does not inxIucc his con¬ 
tract into writing, he runs the risk of its not being valid 
in law; ibr the legislature has declared in clear and 
intelligible terms, that every agreement that is not to be 
jierfurmed within the space of one year from the ntakiiig 
thereof, shall be in writing, 'i'hat brings it to the 
question, what is the meaning of the word performed ? 
will an inchoate perlbrmaiice, or a part execution 
satisfy the terms of the statute? I am of opinion that 
it will not, and tliat there must be a full (Active and 
complete performance. That not being so here, this 
case fails w'ithin ilie fourth section of the statute, and 
the nonsuit was therefore right. . 


Baylby 
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Bayley J. I cannot disiinguisii tHis case from that 
of Boydell v. Urummmul^ which I think was rightly 
decided. Tlie word pcrfnrniaiice, as used in this 
statute, must mean a complete and not a partial per¬ 
formance, and if st>, this case faUs-w'ithin the* f(>urtli 
section of the statute of frauds. Our decision will not 
raise those points in settlement law, vhich have been 
=»“gg®st®d. For the statute does • not say that such 
agreement will be void as a hiring, but only that no 
action shall be maintained upon it; such a hiring, 
therefore, although not in wTiting, will be quite suffi¬ 
cient for the purpose of acquiring a settlement. 

Abboit J. 1 am of the same opinion. This falls 
within the case of Boydcll v. Drummond^ w'hich I think, 
was decided according to the sound construction of the 
statute of frauds. The case put in argument,-of an 
agreement for goods to be delivered by one party in six 
months, and to be paid for in eighteen months, being 
after more than a j'ear has elapsed, is distinguishable 
on this ground, that there, all that is on one side to 
be performed, viz. the delivery of the goods, is to be 
done within a year ;• whereas here, the service, which is 
the thing to be performed by the plaintiff, cannot possi¬ 
bly be completed within that period. 

Holboyd j. I think BoydeU v. Drtmmottd pro¬ 
perly decided, and that this case falls within the mle 
titiere Ikid do^. 

Rule discharged. 
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REGULA GENERALIS. 

Idondatf next after three weeks of the fiohj I'rinih^ 
in the Fifty-eighth year of King George the Third. 

King's Bench Prison. Whereas for the better 
government and preservation of good order in the' 
King’s Bench prison, it is expedient to extend the 
rule made the ipth day of 1760, by this Court, 

to the cases hei'eafter mentioned. It is therefore 
ordered, that from and after the last day of this term, 
if any prisoner or prisoners in custody of the IVlar- 
shal of the said prison, shall without the leave of 
tlic said JVlarshal, for that purpose first had and ob¬ 
tained, keep or have any spirituous liquors in the said 
prison, it shall be lawful for the Marshal of the said 
prison, to remove such prisoner or prisoners so offend¬ 
ing, or any of them to the gaol for the county of 
Surrey in the borough of South'umrk, or to the prison 
of the Marshalsea theie, or to the Bridewell within the 
said borough, at the discretion of the said Marshal, 
for such time as the said Marshal shall adjudge and 
think adequate to the ofience or offences fcir which 
such prisoner or prisoners shall be so removed as 
aforesaid, not exceeding the space of one calendar 
month, for the first ofience; and if any of the said 
prisoners shall offend a second time, that then it thali 
and may be lawful for the said Marshal to remove 
such prisoner or prisoners so offending, or any of 
them, to any of the above mentioned prisons, at the 
discretion of the said M^arshal, for such time as the 

14 said 
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!>aid Maralial shall adjudge and think adequate for 
the same ofTence or offences not exceeding the space 
of thre^ calendar months; and that this rule, together 
with the former rules and orders of this Court, made 
for the government of the said prison, be fixed up in 
the most public place thereof, for the use and inspec¬ 
tion of the prisoners therein. 

Kluenborouoh. 

J. Bayley. 

C. Abbott. 

G. S. Holroyd. 


On the last day of this term, William Taddy, of the 
Inner 'Temple^ was called Serjeant, and gave rings with 
the motto “ Mos et lex.” 
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ACTION ON THE CASE. 

3. A SENDS his horse, for the 
• ni^hr, to /#., wJu) turns it 
out after dark into his pasturc- 
fiehl, adjoining to and separated 
Ironi a field of C. by a fence, 
which C. was hound to repair; 
the horse, from the bad state of the 
fence, fails from one field into the 
other, and is killed : Held, that li. 
though a gratuitous bailee, might 
maintain an action against Cand 
recover tht* value of the horse. 
Roolh V. Wilson, M. 58 (J. 3. 

Page 59 

'2. In an action on the stat. 52 G. 3.^ 
c. 130. to recover the value of 
premises feloniously destroyed, 
brought against the hundred by 
several partners in trade, three of 
whom were present when the fact 
was committed, one only gave in 
his examination upon oath, with¬ 
out stating that to the best of 
his belief the others had no know¬ 
ledge t>f t he person who commit¬ 
ted the fact: Held, that that was 
not sufficient. Nesham ami Others 
V. Armstrons and Others, Jl/. 
58(?.3. 

3 . The occupier of a mill may main¬ 


tain an action for forcing back wa¬ 
ter and injuring his mill, although 
he has not enjoyed it precisely in 
the same state for 20 years; and 
therefore it was holden to be no 
defence to such an action that the 
occupier had, w’lthiii a few years, 
erected in his mill a wheel of dif¬ 
ferent dimensions, but requiring 
less water than the old one, al¬ 
though the declaration stated the 
plaintiif to be possessed of a mill, 
without alleging it to be an an¬ 
cient mill. Saunders v. Newman. 
H.aSG.ii. Page2.5S 

4. Where the leader of a mob, hav¬ 
ing entered a gunsmith’s shop and 
demanded arms, was detained, and 
the mob then declared that unless 
he were released they would pull 
the house down, and they did 
enter and break the windows, 
window-frames, &c. and for that 
purpose useil some of .the arras 
found in the shop, and carried 
away others; Held, that tliis was 
evidence of a purpose to demolish 
the house, and that the owner 
niight recover against the hun¬ 
dred a reparation in damages for 
the injury done to tlie house itself; 
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and to tlie arms actually used in 
the act of demolishing; but that 
he was not entitled to recover for 
the value of the arms carried 
away, that being a substantive 
and distinct felony, and therefore 
not within the stat. 1 G. 2. st. 2. 
c. 5. Beckwith v. Woody E. 58 G. 3. 

Page 487 

APPEAL. 

Where an order of removal was 
served on the appeliant j^arish on 
Saturdai/, and the sessions were 
holdcn on the following Tuesday, 
and the appellant parish was thirty- 
seven miles from the place where 
the sessions were holden, but there 
was no appeal to those sessions, 
and the justices refused to receive 
the appeal at the next sessions, the 
Court granted a mandamus. The 
King V. The Justices of Essex, 
M.58G.3. 210 

APPEAL, NOTICE OF. 

1. In an appeal against an inclosure 
of a highway, by virtue of a writ 
of ad quod damnum, the notices 
required by the 55 G. 3. c. 68. 
niust be given, and a notice to 
the party interested is not alone 
sufficient. IVie King v. Tiie Jus¬ 
tices of Essex, H. 58 G. 3. 373. 

i An inclosure act gave to the party 
aggrieved a right of appeal for 
aiiy thing done in pursuance of 
that act, or of the recited (general 
inciosure) act, on giving to the 
conunissioncr and to the parties 
concerned, ten days’ notice in 
wTiting. Notice of appeal against 
an order ascertaining the bound¬ 
aries between two townships, was 
served on the commissioner, but 
not on the lady of the manor, who 
was a party materially concerned in 
the question: Held, that the notice 
was insufficient; although the ge- 
oinrnl iiifrlosure act authorized the 


commissioner In .isccrtuin the 
boundaries between the several 
parishes, and gave a right of 
appeal on giving notice to the 
commissioner only. The King v. 
The Justices of Lancashire, T. 
58 G. 3. Page 630 

3. By a local act, tlie maiKigement 
of the poor of a town was vested 
in certain persons, who were em¬ 
powered to make rates, and an 
appeal was given to the party 
aggrieved to the town sessions 
against every such rate; and a 
further appeal, if required, to 
the count}' sessions. An appeal 
against four rates being entered 
at the January town sessions, four 
grounds of appeal were specified 
in the notice; the party being 
dissatisfied made a further appeal 
to the county sessions, and two 
other grounds of appeal were 
added; the fourth being that the 

Q ' was rated in respect of his 
: in a higher proportion than 
all the other inhabitants mentionevl 
in the rate: Held, first, that one 
appeal against the four rates wiis 
sufficient. 

Secondly, that it was not neces¬ 
sary to give notice of appeal to 
ail the inhabitants named in the 
ratt:. 

And, thirdly, that the appellant 
must, at the county sessions, be 
confined to tiie original grounds 
of appeal at the town sessions. 
The King v. 2'hc Justices of Suf¬ 
folk, T. .ns G.S. 640 

APPEAL OF DEATH. 

In an appeal of death, appellee 
waged his battle: Held, that the 
counterplea to oust him of this 
mode of trial, roust disclose such 
violent and strong presumptions of 
guilt, as to leave no possible doubt 
in the minds of the Court. And 
therefore a counterplea which 
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ouly stated strong circumstances 
of suspicion, wras held to be in* 
suiHcient. 

Field also, that the appellee 
may reply fresh matter tending to 
shew' his innocence, as for instance 
ail alibi, and his former acquittal 
of the same offence on an indict* 
incut. 

But quaire where the counter* 
plea is per se insufficient, or where 
the replication is a good answer 
t-.» it, whether the Court should 
give judgment that the appellee 1 
be allowed his wager of battle 
or go without day. Ashford v. 
Thomtony E. id (?. 3. Page 405 j 

-4SSUMPSIT. 

1. Under a declaration containing 
oniv one set of counts, charging 
the defendant in his own right, 
ti;e plaintiff may recover one de- 
ir .and due from the defendant in¬ 
dividually, and another due from 
t-.im as surviving partner. Richards 
a'lJ A nother v- Heathery M. 58G,S. 

29 

‘J, Where a pauper residing in the 
parish of A., received during ill- 
r.ess a weekly allowance from the 
parish of R. where he was settled: 
Field, that an apothecary, who 
l\ad attended the pauper, may 
r-.aintain an action for tlie amount 
of his bill against the overseer of 
y>., who expressly promised ^to 
pay tlie same. Wins v. Mill, 7*r. 
.58 G. 3. JOl 

AWARD. 

1. Upon tlie trial of an action of tort, 
a verdict w'as found for the plain¬ 
tiff, subject u> a reference of all 
matters in difference. The de¬ 
fendant claimed before tlie arbi¬ 
trator a sum of money due to him 
upon the balance of an account, 
which was athnitted by the plaintiff 
to be due. The award, witi.'out 


stating that it was made of and 
concerning the premiseSy directed a 
verdict to be entered for the plain¬ 
tiff, with damages: Held, that this 
award was sufficient. Gray v. 
Gtuennap, M. 58 G. 3. Page 106 
2. Where by an order of reference, 
the costs of the cause were, to 
abide the event, and the costs of 
* the reference and of the special 
jury were left in the discretion of 
the arbitrator : Held, that he can¬ 
not after directing a verdict for 
the plaintiff award also that the 
latter should pay the costs of the 
special jury, which had been ob¬ 
tained on the motion of the de¬ 
fendant. Finlapson v. McLeod, 
T. 58 G. 3. 663 

BAFL. 

1. The defendant having put in and 
perfected bail, a ca. sa. vras lodged 
and returned non cst inventus, 
and proceedings being had against 
the bail, they rendered the princi¬ 
pal in time: the defendant w'as 
then bailed again and discharged: 
Held, that proceedings could not 
be had against the last bail with¬ 
out taking out a fresh ca. sa. 
Thackrap v. Harris, M. 58 G. 3. 

212 

2. Where the defendant in an action 
lias become bankrupt, and obtain¬ 
ed his certificate, after which pro¬ 
ceedings are taken against the 
bail; the Court will, on motion, 
relieve them, and will not direct 
an issue to try the fan of the 
bankrupt’s being a trader, the cer¬ 
tificate, by the 5 G.2. c‘. 30. s. 7 
and 13., being made .'sufficient evi¬ 
dence of tlie trading, &c. 

But no exoncratur having been 
entered on the bail-piece, such 
relief was granted only on pay¬ 
ment of costs. Hamicr v. Hag- 
gef, H, 58 0.8. .332 


tr I .K t ^ v: 
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BAILEE. 

See Action on the Case, 1. 

BANKRUPT. 

1. The clause in the 12th sect, of 
stat. 5 G.2.C. 30. depriving bai^- , 
rupt of all benefit from his certifi¬ 
cate, in the case of losses at pla^i 
is to be considered ais a qualifica¬ 
tion, restraining the operation of 
the 7th section, which makes the 
certificate a bar ; and evidence of 
such loss may be given in a court 
of law on the similiter to the ge¬ 
neral plea of bankruptcy. Hughes 
V. Morleif, M. 58 G. 3. Page 22 

2. Two parcels of goods were sold 
at different times, and paid for b}' 
bills ; the vendee afterwards be¬ 
coming bankrupt, the vendors 
proved under the commission, for 
the anWmnt of the first parcel, 
they then holding the bill given in 
payment fur the same ; the bill for 
the other parcel having been ne- 

otiated by them prior to the 
ankruptcy, and being then init- 
standing, was afterwards disho- , 
noured: Held, that the vendors 
were not precluded by the stat. 
49 C. 3. c. 121- .V. 14. from suing 
the bankrupt for the amount of 
the lust parcel of goods. IVntson 
and Atvdhci' v. ^ledex^ M. 58 G. 3. 

121 

3. Wlicn the as!.ignees of a bank¬ 

rupt enter upon and take posses¬ 
sion of his leasehold property, 
they become chargeable with the 
covenants in the lease, although 
the bankrupt’s effects were upon 
those premises, and the assignees 
delivered up the keys immediately 
after the effects were sold. Han¬ 
son V. Stevenson, //. 58 G, 3. 303 

4. A bankrupt having escaped out 
of the custody of the marshal, and 
being at large, surrenders to a 


and receives the protection con¬ 
ferred by 5 G^ 2.'c.30.-«. 5.: Held, 
that he may notwithstanding be 
retaken and detained in custody 
by the marshal. Anderson v. 
Hampton, //. 58 G. 3. Page 308 

5. Where the defendant in an action 
has become bankrupt, and ob¬ 
tained his certificate, after which 
proceedings arc taken against the 
bail, the Court will, on motion, 
relieve them, and will not direct 
an issue to try tlie fact of the 
bankrupt’s being a trader, the 
certificate, by the 5 G. 2. c. SO. 
s. 7 and 13-, being made sufficient 
evidence of the trading, &c. 

But no exoncratur having been 
entered on the bail-piece, such 
relief was granted only on pay¬ 
ment of costs. Harmer v. Hag- 
ger, //. 58 G. 3. 382 

G. The stat. 39 & 40 G. 3. c. 104. 
extends to assignees of a bankrupt; 
and therefore where a plaintiff as 
assignee recovered less than Si., 
the Court ordered a suggestion to 
be entered on the record to de¬ 
prive the plaintiff'of costs; but the 
tiefendunt having given notice of 
his intention to dispute the peti¬ 
tioning creditor’s debt, &c. (which 
was proved at the trial,) it was 
liolden that the plaintiff was enti¬ 
tled to the costs thereby occa¬ 
sioned ; and the Court ordered 
the suggestion to be entered ac¬ 
cordingly. Ward V. Abrahams, 
H. 5HG.3. 367 

7. A sale of the propert}’ of a bank¬ 
rupt, after an act of baiikru]>tcy, 
but more than two months before 
the commission issued, is, since the 
46G. 3. c. 101. a sale by the 

bankrupt, and not by the assignee: 
and a creditor of the bankrupt 
having become a purchaser, was 
holden (in an action brought by 
the assignee for the value of the 
goods) to be entitled to set off' 

*fM.— A . {'S'tn r-fV in A -ajl ■ n m A «-< 
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him firora the bankrupt; this con¬ 
stituting a mutual credit between 
the bankrupt and such creditor 
within the meaning of the 46 G.3. 
c. 101. s. 8. Southtoood v. Taylory 
£• 58 G. 3. Page 471 

8. The obligee in a bastardy bond, 
after the bond had been forfeited, 
b^damc bankrupt, and obtained 
his oertiHcate: Held, that the pa¬ 
rish officers were not thereby pre¬ 
cluded from recovering upon the 
bond further expences incurred 
subsequently to the bankruptcy. 
The Overxeers of Si. Martin-in-the- 
Pields V. Warren, E. 58 G. 3. 491 

9. Where a warrant of commitment 
by commissioners of bankrupts, 
alter setting out the issuing of the 
commission, the adjudication of 
bankruptcy, &c., stated as the 
ground of commitment, that the 
bankrupt being brought before 
them, and they having proposed 
to administer an oath to him, he 
refused to be sworn, or to give an 
account of his property: Held, 
that such warrant %vas legal, and 
and that it is not necessary in it to 
set out any specific question in 
such case; for this is a refusal to 
answer ail possible questions which 
can be suggested. 

Held also, that after the issuing 
of the writ of habeas corpus, and 
before the return to it, the com¬ 
missioners may, if necessary, make 
a fresh warrant stating more fuliy 
the cause for detaining the bank¬ 
rupt in custody, and that such 
warrant may by words of reference 
incorporate the formal parts of the 
first warrant. 

Held also, that if both warrants 
are defective in form, the Court 
will, if a substantial cause of coin- 
uiitment appear, re-coniiiiit the 
bankrupt cx-o!ficio. 

Held also, tnat a commitment 
b\' a justice of the peace, under 
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rupt, “ unttt he shall be disgorged 
by due course of laiaf. is bad. Ex 
parte Page, E. 5 SG.S. Page 568 

10. The general assignment of a 
b^krupt’s personal, estate under 
his commission, does not vest a 
term of years in the assignees, un¬ 
less they do some act to manifest 

^ their assent to tlie assignment as 
it regards the term, and their ac¬ 
ceptance of the estate, rents, Ac. 
And, therefore, till some act of 
this sort is done' by them, the term 
still remains in the bankrupt, and 
he is liable to the payment of rent 
accruing due subsequent to tlie 
the bankruptcy. Copeland v. Ste¬ 
phens, T, 58 G. 3. 593 

BARON AND FEME. 

1. A married woman, arrested on 

mesne process, is entitled to be 
discharged out of custody on filing 
common bail, although her hus¬ 
band had absconded, and the 
debt had been incurred by her 
while a feme sole. Crookes and 
Others v. Fry and I.avinia his 
Wife, M. 53 G. 3. 165 

2. Where a bill of exchange was 

payable to a ieme sole, w'ho in¬ 
termarried before the same was 
due, it was liolden, that the hus¬ 
band might sue in his own name, 
w'ithout joiniiig the wife, although 
the latter had not indorsed the 
bill. AI'Neilage v. HoUovoay, II. 
58 G. 3. 218 

BAWDY-HOUSE. 

See Penal Statute, S. 

BARRISTER, Action against. 

See Slander. 

BILLS OF EXCHANGE. 

1. Where a bill of exchange was 

«i .. _ t* __ 
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termarried before the same was 
due, it was holdeu that the hus> 
band might sue in his own name, 
without joining the wife, although 
the latter had not indorsed the 
bill. M'Neilage v. HoUoxva^, H. 
58 G. 3. Page 218 

2. Declaration stated a bill of ex> 

change to be drawn upon and 
accepted by three persons; it was* 
proved to have been drawn upon 
aud accepted by the three jointly 
with a fourth : Held, that this 
was no variance. Moantstephen v. 
Brooke, H. 38 G. 3. 224 

3. Where a bill of exchange being 

presented and left for acceptance, 
was refused acceptance by the de¬ 
fendant, but remained afterwards 
for a considerable space of time in 
his hands, and w'os ultimately de¬ 
stroyed by him: Held by three 
justices, dissentiente Lord Ellen- 
borough C. J., that the defendant | 
was not thereby liable as acceptor j 
of the bill. Jeune v. Ward, T. 

58 G. S. 653 

BOND, 

Bond, conditioned for the payment 
of a principal sum in the year 
1820, with interest in the mean 
time half-yearly: an action having 
been brought for the penalty upon 
a breach of the condition in noi'.- 
payment of half-a-year*B interest 
on the 29th of September .1817, the 
Court refused to stay the pro¬ 
ceedings before judgment on pay¬ 
ment of the interest due and costs, 
although the non-payment of the 
interest was owing to a slip. Van 

Sandau v. --, one, Spc. HI. 

58 G. 3. 214 

BRIDGES. 

See CtERK OF THF Peace 

CARRIER. I 

Sec POST-OFFJCE. j 


COMPOSITION-DEED. 

CHANCEL. 

A grant of part of the chancel of a 
diurch by a lay impropriator to 
A., hts heirs and assigns, is not 
valid in law. And tlierefore such 
grantee, or those claiming under 
him, cannot maintain trespass for 
pulling down his or their pews, 
there erected. Clifford v. Wicks. 
E.58G.3. Page 498 

CHURCHWARDEN. 

See Custom. 

CLERK OF THE PEACE, 

The sessions are not authorized tc 
order the payment by the bridg? - 
master to the clerk of the peace o< 
a per centBp[e on all money raised 
for the repair of bridges in a part-'- 
cular district, in lieu of all hr. 
fees for indictments, presentmerri., 
&c. for bridges within it; although 
such per centage was claimed as 
an ancient fee, and had been paid 
without dispute for a long period 
of time. The King v. Houldgrave, 
H. 58 G. 3. » 312 

COMPOSITION-DEED. 

i. The creditors of an insolvent 
agreed, by an instrument (not 
xinder seal), that they would ac¬ 
cept in full satisfaction of their 
debts twelve shillings in the pound, 
payable by instalments, and would 
release him from all demands ; one 
of the creditors, who signed for 
the whole amount of his debt, 
held at the time, as a security for 
part, a bill of exchange drawn by 
the debtor, and accepted by *a 
third jperson; the money due on 
this bill having' afterwards bees': 

{ laid by the acceptor, it w’a» 
lolden that the creditor might 
retain it, the agreement of com¬ 
position not containing any stipu¬ 
lation 
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kftloD for up aceuritiei, and 

cte efibct of it not being to ex. 
tinguish the original dehS. Tho- 
mo* and Another v. CourtruM, M. 
58 G‘ S. Irage 1 

S. A. being insolvent, by agreement 
stipulated to assign ms property 
immediately, the creditors con- 
eenting that the business should 
be carried on for their benefit 
until the next Midtadmas, and 
that then the property should be 
divided among them; the insolvent 
assigned his effift:ts; at the next 
Michadmas several of the credi. 
tors who had signed this instru- 
inent agreed that the busin«u 
should be carried on by the trus¬ 
tees for a further time: Held, 
that a creditor who had signed the 
first agreement, but who had not 
in any way ctmcurred in the se¬ 
cond, could not maintiun an ac¬ 
tion against the insolvent for a 
debt existing at the time of tlie 
first agreement. Cori v. Saunders^ 
M. 58 G. 3. 46 

S. Where a creditor signs, seals, and 
delivers a composition-deed, al¬ 
though he doM not set the amount 
of h» debt opposite to his name 
in the deed, yet he is bound by 
the terms of the composition to 
the amount of his then existing 
debt. Harrhy v. JVaUj Widow. 
M.58G.3. 103 

COMPOUNDING OFFENCES. 

See Penax. Statute, 1. 

CONSTABLE, Actiow aoaikst. 

Where a constable, having a ma¬ 
gistrate’s warrant of distress to 
levy a church-rate, under the stat. 
53 G. 3. c. 127., broke the door of 
and entered pliunriff’s dwelling- 
house: Held, that alUmugh he 
thereby exceeded his authonty, 
yet that no action could be main¬ 
tained after the expiration of hre* 

Vat. 1. 


calendar nionths. JfkttAald v. 
Criehmore, H. 58G.S. pigaSS^ 

CONVICTION. 

The exeq^tion in 186.8. e.61. s.ll 
of mills then used for making gun¬ 
powder, &C. does not apply to 
the limits first mentioned in that 
clause, but oi^ ** to the other 
*part of Great JBrkaid* not witibin 
those limits; and therefore an in- 
formation^char^ng the keeping 
of more tfian the imowed quantity 
of gun-powder within the specified 
limits, need not negative this ex- 
cmition. The King v. Mattersy 
H.S8G.3. 362 

COPYRIGHT. 

An author, whose works had been 
published more than 28 years be¬ 
fore the passing of the 54 G. 3. 
c. 156., is not entitled to the copy- 
ri^t for life. Brooke v. Clarke^ 
H. 580.3. 396 

CORONER, PUBLISHING EVI¬ 
DENCE BEFORE. 

See Libee. 

CORPORATION. 

See Variance, 5. 

COSTS. 

1 . Where the plaintiff, after issue 

joined, has been convicted of fe¬ 
lony, and received sentence of 
transportation, the Court will com¬ 
pel him or his attorney to give 
security for costs retrospective and 
prospective. Harvejf v. Jacohy 
M.58G.3. 159 

2. Where an executrix pleaded, 1st, 
Non-assumpsit; 2d, Ne unques ex¬ 
ecutrix; and,*Sd, Plene admtnis- 
travit; and issues on the first pleas 
were found for plaintiff, and on 
the last for the de&ndant; it waa 
holden tlutt the last plea being a 

S C complete 
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complete answer to the action, the 
defendant was entitled to the gc- 
ncrat costs of the trial. Edrvards 
V. Bethd, H.SSG.S. Pa^cS.?^ 
5. The Court will compel security for 
costs where plaintiff resides abroad, 
witliout a previous application to 
his attorney; but they will not 
order a stay of proceedings unless 
such application has been made. 
Bailie V. Bemales, H. 58 G. 3. S31 

4. Where plaintiff sued as exe¬ 

cutor, and was nonsuited upon 
e^'idence being given at the trial 
that the supposed testator was still 
alive, the Court refused to allow 
costs to the defendant, it appear¬ 
ing from affidavits on both sides 
to be still at least doubtful whe¬ 
ther the supposed testator were 
living or not. Zachariah v. Page, 
H. 58 G. 3. 38() 

5. 'When, upon setting aside a ver¬ 
dict for plaintiff, the costs are 
directed to abide the event, and 
then the plaintiff discontinues the 
action; the defendant is not en¬ 
titled to the costs of the trial. 
Howarth v. Samuel, E. 58 G. 3. 

56« 

a. The statute 11 G. 2. c. 19.22. 
gives double costs against a plain¬ 
tiff in replevin only in three cases, 
viz. where he is nonsuit; discon¬ 
tinues his action; or has judgment 
given against him. And, there¬ 
fore, where in replevin, the cause 
not being then at issue, the par¬ 
ties agreed by bond to submit the 
question to arbitration, the costs 
to abide the event, and the ar¬ 
bitrator afterwards awarded in 
favour of defendant; it was 
held that he is not entitled to 
double costs under the statute. 
Gurney v. Bullcr, T. 58 G. 3. 

670 

COURT OF CONSCIENCE. 

See Bankrupt, 6. Practice, 15. 


DEVISE. 
COVENANT. 

1. Upon a covenant to repair and 

keep in repair during the con¬ 
tinuance of the term, sm action 
may be maintained for breaches 
committed before the term has 
expired. Euxmoore v. Rnhson, E. 
58 G. 3. Page 584 

2. The selling of raw meat by retail, 

was holden in an action of eject¬ 
ment to he a breach of a covenant 
in n lease, that the h^ssee should 
not exercise tl^ trade of a butcher 
upon the premises, although no 
beasts were there slaughtereii. 
Due dent. Gaskett v. Spry, T. 
58 G. 3. 617 

CRIMINAL INFORMATION. 
Sec Liul}.. 

CUSTOM. 

1. A custom for the churchwardens 

of a parish to sit up monuments, 
&c. in a church, without cither 
the consent of the rector or ordi¬ 
nary, is illegal, licc/ni-ith v. llard~ 
i»g, E. 58 G. 3. 508 

2. VVhere a parish contained within it¬ 

self a borough not co-extensive witli 
it, and tlie mayor of the borough, 
on a return to a mandamus tor 
allowing a poor rate made by the 
churchwardens and overseers tif 
the whole parish, stated a cus¬ 
tom which had existed since the 
43 Eliz. of appointing separate 
cliurcluyardens and overseers, ami 
of making separate rates lor the 
borough, and for those parts of 
the parish which lay without the 
borough; it was holden that such 
custom was invalid, and the return 
was quashed accordingly. The 
King v. Gordon, E. 58 G. 3. .524 

DEVISE. 

I. A. devised all his hereditaments 
to his sister E. T. and to her 
daughters A. S. and F. T., their 

heirs 
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heirs and. assigns, equally to be 
divided between thcni as tenants 
ill coniinon, for and during the 
life of E. T.\ and after her deutli, 
he devised the third part “ so de¬ 
vised to his sister for her life as 
aforesaid,” to A. S. and F. T. in 
fee: Held, that all tiie estate 
passed under this will, and that 
the daiigliters A. .S', and F. T. 
took a fee in two thirds, with a 
reniainiler in lee in tlie other 
tliird part after the di-atli of tlie 
mother. 1)ot‘ on thr srvrra/detnUes 
of IVolf 'c and others v. AKcock, M. 
oS (i .Page P57 
*2. A testator devised a partieular 
estate by name to tV., Iiis heir 
at law, and then dtivised to II. tP. 
all tlie residue of his lands, io be 
kept in the name and Jamil p of'the 
W.’.v at ionir as can be; Held, 
that //. ir. took an estate of 
inherit'.'nee. Due v. ff'ood, E. 

.IS (;. ;J. olf' 

Devise to the heir at law in fee, 


with an exeentory devise over in 
ease he does not attain twenty- 
one years of age: Held, that this 
does* not alter the ijuality of the 
estate, whieh he would otlurwise 
have tak<.*n as ht'ir; and that 
he tlierefore tidies by deseent. 
and not by purchase. Dae v. 
'I'iniins, E. .OS fj-I*. .'J.JO 

1-. Devise of all my lirilon Fern/ 
estate, and all the lands, t\f. (d 
whieh it consists; and then all 
mv P. L. e.state, whieli, as well as 
niv B. F. estate, lies in the county 
of O’.: Held, that the former devise 
was not eonlined to lauds in the 
eountv of G., but extended to all 
that was usually known by the 
name of the B. F. estate; although 
part of devisor's estate was situate 
in the parish of It. F. u\ the 
county of G. Doc v. I he 
ofjersn/, E. .IS G. S. ^ 

.n. Devise to M. //-, her licnr.s, &c. 
for ever; and in case M. II. s-udl 
happen to die and leave no child 


or children, then to J,D. and her 
heirs for ever, paying the sum of 
1060^. to the executor or execu¬ 
tors of A/. H. or to such person 
us M. H. by her will shall appoint' 
Held, that the words “child or chil¬ 
dren” were here synonimous with 
“ i.s.sueand that this was not the 
(h'vise of an estate tail to M, //., 
but of an estate in fee to M. //., 
with a good executory devise over 
to J. B. in case M. II. died leav¬ 
ing no issue Jiving at her deatJi. 
Doe dent. Smith and Jane his 
Wife v. Webber and Auolher, T. 
58* G. 3. Page 713 


DISTRESS. 

Action for use and occupation. Plea, 
that plaintiff before action, took 
and detained, as a distress for the 
rent, goods of value sufficient to 
satisfy the same: Held, on special 
demurrer, that this jilea n as bad, 
ibr not shewing that the rent was 
.satislled. Fear v. Edmonds. A/. 
.',8G.3. 1.57 


ELEGIT. 

’j’Jic sheriff’s return to an clegit 
..stated that he had delivered an 
equal inoiely of a house: Held, 
that this return was void for not 
setting out the moiety by metes 
and bounds, and that the objec¬ 
tion might be taken at nisi prius 
to an ejectment brought upon the 
elegit. Fenny dem. Masters v. 

Durrant. M. 58 G.ii. 'tO 

ERROR, WRIT OF. 

The 8 IF.3. c.lJ. s.7. applies 
to writs of error, &c.; thcrctore 
a Avrit of error docs not abate by 
the deatli of one of several plain¬ 
tiffs in error. Clarke v. Rippon 
F.5SG.:^. 

ESCAPE. 

The sberiff having a writ against G. 

3 C 2 B 



EVIDENCE 


B. arrested Af. B. who the 
real debtor, and at tlie time of 
coDtractii^ the debt had repre> 
sented himself as G, B.i Held 
that the sheriff having been in¬ 
formed of these circumstances 
while he had the real debtor in 
his custody, was not bound to de¬ 
tain him, and therefore that an 
acUon would not lie against him 
for an escape. Morgans v. Bridges 
:and Another, T,58G.3. Page 647 i 

EVIDENCE. 

1. In an action on a promissory 

note, the subscribing witness being 
dead, proof of his hand-writing, 
and that the defendant was pre¬ 
sent when the note was prepared, 
is sufficient without proving the 
hand-writing of the defendant: 
Quare, if proof of subscribing 
witness’s hand-writing alone would 
have been sufficient. Nelson v. 
Whittall, M. 58 G.S. 19 

2. *1116 clause in the 12th section of 
stat. 5 G. 2. c. 30. depriving bank¬ 
rupt of all benefit from his certi¬ 
ficate, in the case of losses at 
play, is to be considered as a qua¬ 
lification restraining the operation 
of the 7th section which makes 
the certificate a bar; and evidence 
of such loss may be given in a 
court of law on the similiter to 
the general plea of bankruptcy. 
Hu^es V. Morley, M. 58 G. 3. 

22 

3. Under a declaration containing 
only one set of counts, charging 
the defendant in his own right, 
the plaintiff may recover one de-'j 
mand due from the defendant! 
individually, and another due from- 
him as surviving partner. Richards 
▼. Hvathw, M- 58 G. 3. Page 29 

• 4 . On an issue to tiy whether the 
inhabitants of A. were immemori- 
ally bound to repair a chapel, the 
owner of riie inheritaace (having 
leased his proper^ fw years at a 


rent certain, without am' deduc¬ 
tion, and residing himself in a dif 
ferent county,) is not a cmnpetenr 
witness to negative die liability, 
although he was not ujpon the 
rate, and the rate was in met paid 
by his tenant; for such owner has 
an interest in discharging the in¬ 
heritance from a permanent bur¬ 
den. Rhodes v. Ainsworth, M. 
58 G. 3. Page ST 

>. In an action for adultery, letters 
w'ritten by the wife to the husband 
(while living apart from each 
other) proved to have been writ¬ 
ten at the time they bore date, 
and when there was no reason to 
suspect collusion, are admissible 
evidence without shewing dis¬ 
tinctly the cause of their living 
apart. Trelawneyy. Coleman, M. 
58 G. 3. 90 

6. An indenture of apprenticeship 
made 1797, having been signed 
only by one overseer of the ap¬ 
pellant-parish, the respondent-pa¬ 
rish to shew that only one had 
been appointed that year, called 
upon the appellants to produce 
the original appointment, (having 
given uiem notice to produce afi 
books and writings relating there¬ 
to,) one book only was produced, 
and that was not fur the year 
1797 : Held that the respondents, 
liot having taken any means to 
I procure the testimony of the over¬ 
seer himself, (who must be pre¬ 
sumed to have the custody of the 
original appointment,) were not 
entitled to give secondary evidence 
of its contents. The Atng v. The 
Inhabitants of Stoke Golding, M. 
58G. 3. 173 

7. Upon a plea of plene administra- 
vit, plaintiff in order to shew 
assets, gave in evidence a copy of 
a bill and answer, purportiim to 
be an answer by a person of the 
same name, and sustaining the 
same character as Uie defendant: 
Held that the copy was admissible, 

and 
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EXECUTOR. 
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and Uut on the face of it, ^ere 
was presumptive evidence of iden¬ 
tity; the ^fendant not having 
shewn any circumstances to rebut 
the presumption. Hennell v. 
Ckarkt LyoHt Administrator of 
Marv Lvon deceased, M. 58 G. 3. 

Page 182 

8 . Where a deed purported to grant 
all the coal-mines in the lands in 
the occupation of widow K. and 
son, and the grantor had not at 
that time any lands in the occu¬ 
pation of widow K. and son ; and 
the deed was founded upon a 
contract of sale executed some 
months before, to which ttie 
grantor’s land* steward was the 
subscribing witness: Held that, 
for the purpose of explaining the 
latent ambiguity in the deed, let¬ 
ters written by the latter to the 
grantees, respecting the sale to 
them by the grantor of the coal¬ 
mines in the deed, and purporting 
to be written by his directions, 
were admissible evidence without 
shewing an express authority from 
the grantor to write them. ISeau- 
monl V. Field, H. 58 G. 3. 247 

9 . An averment in a declaration 
that defendant's dogs were accus¬ 
tomed to worry and bite sheep 
and lambs, is not supported by 
proof that the dogs were of a fero¬ 
cious and mischievous disposition, 
and that they had frequently at¬ 
tacked men. HaHley v. Harri- 
man, T> 58 G. 3. 620 

Semble, however, that an aver¬ 
ment that the dogs were of a fe¬ 
rocious and mischievous disposi¬ 
tion would be sufficient in an action 
brought for an injury to plaintiff’s 
sheep, without alleging specifically 
that they were accustomed to bite 
and worry sheep. . 620 

JO. The defendant (in an ecuon at 
the suit of the assignee of a bank¬ 
rupt), had attended a meeting of 
the commissioners, and exhibited 
the account between him and the 


bankrupt, and afterwards made a 
part-payment to the plaintiff on 
that account: Held, in on action 
for the balance remaining due, 
that this was primfi fade evidence, 
us against the defendant, that the 
plaintiff was assignee, and that it 
was not necesasary to produce the 
proceedings under the commission, 
*tlie defendant not having given 
notice of his intention to dispute 
the bankruptcy. Hickinson As¬ 
signee qf Booth v. CoKoard, T.. 
58 G. 3. Page 677 

11. An averment (in a declaration 
for disturbing the plaintiff’s right 
of common) that plaintiff was en¬ 
titled to common of pasture for all 
his cattle levant and couckant upon 
his land, is well supported by 
evidence that the plaintiff was a 
part-owner with defendant and 
others of a common field, upon 
which, after the com was reaped 
and the field cleareil, the custom 
was for the different occupiers to 
turn out in common their cattle, 
the number being in proportion 
to die extent of their respective 
lands within die common field; 
although such catde were not 
maintmned upon such land during 
die winter; and although die cus¬ 
tom proved was to turn out in 

a ortion to the extent and not 
le produce of the land, in re¬ 
spect ■ of which the right was 
claimed. 

Held also, that it was not neces¬ 
sary to state his right to be with 
die exception of his own land, 
but that it was well Imd to be 
over the whole common. Checs- 
man v. HareOiam, 'T, 58 G. 3. 

706 

EXCISE. 

See Penai. Statute, 2. 

EXECUTOR. 

]. Where an executrix pleaded Isr, 
Non-assumpsit; 2d, ne nuques 
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FRAUDS, STATUTE OF. 


executrix; and 3d, piene admi- 
nistravit; and issues on the first 
picas were found for the plaintiff, 

■ and on the last for the defendant, 
it was holdcn, that the last plea, 
being a complete answer to the 
action, the defendant wiis entitled 
to the general costs of the trial. 
JSdtvaras v. Bclhcl, //. 58 G.ii. 

Page 2S1- 

2. Where plaintiff sued as executor, 

and was nonsuited ujxm cvidenei- 
being given at the trial, that the 
supposed tcsiator was still alive, i 
the Court refused to allow costs ! 
to the defendant, it ajipearing j 
from affidavits on l)otli sides, to ; 
he still at least doidttful whether , 
the supposed testator were living ; 
or not. Zac/iaria/i v. 11. 

58 G. 3. 3S6 ■ 

3. A. being indebted in his indi- I 
vidual capacity to a house in trade, , 
of which he himself was a parttier, : 
in a sum of money, the amount of ! 
which could not be exactly ascer- ; 
tained, covenaitts to pay the firm i 
all his then debts, and .such other , 
debts as should subsef|uently ac- i 
cruc. A, dies without having I 
satisfied the original debt, and | 
having contracted further debts j 
Kub.sequent to the execution of 
the deed: Held, that his execu- | 
tors, two of whom were partners i 
in the house of trade, could not j 
plead eitiier of these debts as an ; 
outstanding specialty debt, or by j 
way of retainer. 'De Taatct v, 
aliav} and Other.s, T. 58 G. 3. 661- 

FINE. 

If one of two tenants in common of 
a reversion levy a fine of the whole, 
such fine does not require an actual 
entry by tJie other tenant in com¬ 
mon to avoid it. Roe dem. Trus~ 
cott V. Elliott, M. .58 G. 3. 85 

FRAUDS, STATUTE OF, 

J. Where nremises had been Jet to ■ 


B. for a term determinable by « 
notice to quit, and pending such 
term C. applies to A., the land¬ 
lord, for leave to become the te¬ 
nant instead of B., and iij>on A. 
<'onsenting. agrees tt» stand in if.’s 
place, and ofler.<i to ]>ay rent ; 
Held, that (although /l.’s term 
ha<l not been determined by a no¬ 
tice to <|uit, or a surrender in 
writing) A. might maintain an 
action for use and occupation 
against and that the latter 

could not set up B.’& tit It- in de- 
tViiee to that action. PhipjK v, 
Scidlliorpe, M. .58 G. 3, Page .5(^ 
2. Wliere a defeiulunt, taken on a 
ca. sa., is disehargetl out of eus- 
lody by eousent of the plaintifl 
the «lel)t itself is ».-xting»iishi-d ; 
and thi ri-fori- a promist- by a third 
persim to pay tliat debt tui eon- 
diti»m «>f that discharge is an ori¬ 
ginal promise, aiui nut within the 
21) Car, 2. r. .3. a. -1. 

tinarr. Whether under the 2U 
f. 2. c. 3.1.. in order to charge 
a person with the debt of another, 
the eon.sideration for the }>romise. 
as well a.s the promise itself, must 
be in writing? Goodman \ . Chase. 
11. .58 G, 3, 21)7 

0. Where a defendant, having en¬ 
tered into u guarantee in writing. 
aii<1 become liable upon it. ul a 
period of more tliaii six years 
before the coinineiieement of tin- 
suit, vrrhalli/ promised, within six 
years that the matter should he 
arrangetl, sind afterwards, upon 
an action being brriught, pleaded 
actio non aeerevit, &e.; it was 
holden that the .statute of frauds 
having been once sati.sfied by tin 
original promise being in writing, 
it was not neco.ssary. in order i«> 
take the ease out of the statute of 
limitations, that the hitter promise 
shoidd also be in writing, (iihhons 
and Others v. M'Casland. Exe.tt-- 
trix, T. .58 a. 3. 61)0 

1. A contract for a year’s service ii> 



GUARDIAN IN SOCAOE. 


INCLaSl7RE>ACT. 


74S’ 


commence at a subsequent day, 
being a contract not to be per¬ 
formed within the year, is within 
the 4th section of the 'statute of 
frauds, and nmst be in writing; 
and, therefore, no action can be 
maintained for tlie breach of a 
verbal contract made on the 27tli 
May for a year’s service to com¬ 
mence on tlic liOth June folloa-ing. 
liracrgirdlc v. lieald, T. .58 G. .8. 

Page 722 

FREIGHT. 

I’hc master of a ship lias not a lien 
on the freight f<»r his wage.s, or for j 
his disbursements on account of 
the ship during the voyage, or for 
the premiums paid by him abroad 
for the purpose of procuring tlic 
cargo. Smith v. Plummer, T. 
.5S a . a. 575 


Ifeld also, that the Court will 
not take notice of doubtM 'equit¬ 
able estates. The King ▼. The 
Inhabitants of Toddington, E. 
5SG.3. P^eS60 

HAWKER AND PEDLAR. 

A licensed hawker opening a room 
ill a place, he not being a house¬ 
holder there, and that not. being 
the usual place of his abode, and 
selling there by retail, does not 
thereby commit an odence within 
the statute 50 G. 3. c. 41. s. 7. To 
constitute such an oifence the sel¬ 
ling must be by outcry, &c. or 
some mode of sale at auction. 
dllen V. Sparkall, M. 58 G. 3. 

100 

HUNDRED, Action ag.\inst. 


liAMEKEEPER. 

.V gamekeepcT was authorized by his 
deputation to seize greyhounds, 
setting-dogs, ferrets, and to do all 
thiiig.s beiongiug to the office of 
gamekeeper, according to the di¬ 
rections of the acts of parliament: 
Hehl, that he was not thereby au¬ 
thorized to seize hounds. Grant 
wJIidtdH and Others, 37.58 0.3. 

134 

GRANT. 

Sec C'UANCKL. 

GU.\RDIAN IN SOCAGE. 

There cannot he a guardian in so- 
casie of an equitable estate; and, 
therefore, where a pauper married 
the widow of u man who had paid 
for and been let into possession ot 
a freehold cottage, and had died 
leaving a daughter, but withoat 
having bad any legal conveyance 
executed to him in his liietimc; it 
was holden that the pauper’s resi¬ 
dence in the cottage lor forty 
days did not confer a scttlemeiit 
on him, tlic widow not being guar¬ 
dian in socage to tlic daughter. 


See Action on the Case, 2. 4. 

ILLEGAL AGREEMENT. 

Where A. agreed to sell to S. one 
third share of a ship, which 
was then to be employed on a 
joint adventure, in the exportation 
of military stores to South Ame¬ 
rica, contrary to an order in coun¬ 
cil then in force: Held, that (the 
agreement being entire, and con- 
tmiiing on the face of it an illegal 
stipulation.) it lay on the party 
seeking- to enforce the same to 
shew that means had been used to 
obtain a licence, or that the ille¬ 
gal purpose had been abandoned, 
and that in failure thereof A. 
could not recover for the share o£ 
the ship. Holland and Another v. 

Hall and Another, M. 58 G. 3. 

53 ' 

ILLEGAL TRADE.. 

See Insithance. 

INCLOSURE ACT. 

Where commissioners, by an inclo- 
<1 C 4 
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LANDLORD AND TENANT, 


sure act, were empowered (inter i 
alie) to taake roade and to defray ' 
the expence by a rate on the 
several proprietors, and they exe> 
cuted their award as to the allot¬ 
ments before the roads were com¬ 
pleted or sufficient funds were 
r^sed for that purpose: Held, 
that they might afterwards make 
a rate to ddfray the expence^ of 
completing the roads. Haggerston 
V. Hugmore a-nd Otherst M. 
58 G. 8 . Page 88 

INDICTMENT. 

VThere the defendant has been ac¬ 
quitted on an indictment far not 
repairing a road, the Court, will 
not grant a new trial; yet they 
will, under very special circum¬ 
stances, suspend the entry of 
judgment, so as to enable the par¬ 
ties to have the question recon- 
aidered uptm another indictment, 
without the prejudice of the for¬ 
mer judgment. The King v. The 
Inkeufitants of WandvoMrtht Af. 
5SG.3. 53 

INSURANCE. 

1 . A ship was permitted by a li¬ 

cence to proceed from D. to 
and thence to J3., there to load to 
the destination of the port from 
which she departed. The vessel 
proceeded on her voyage from D. 
to X.. and from L.. to B. .* Held, 
that she was not protected by the 
licence on a further voyage ,from 
B, to L.. Everth and Another v. 
TunnOy M. 58 G. 3. 142 

2. The 45 G. 3. e.34. only repeals 
the navigation acts as to foreign- 
built ships, and does not confer 
upon them (when navigating under 
its provisions with the king’s li¬ 
cence) all the privileges of Bri- 
/»A-built ships; and therefore the 
former cannot trade to the western 
coast of wiMMrioa without a SmdA 
Sea licence. 


Quteret Whether 42 G. 3. c.77- 
authorises RrstuA-built ships so to 
trade without such licence. Dun- 
/op V. Gill, H. 58 G.3. Page SS4 

3 . where a ship had sailect from 
Ehineur on her voyage home six 
hours before the owner, who fol¬ 
lowed in another vessd on the 
same day, and having met with 
rough weather in his passage, ar¬ 
rived first, and then caused an 
insurance to be effected on his 
own ship; Held, that these cir¬ 
cumstances were material to be 
communicated to the underwriter, 
and that it was not sufficient to 
state merely that the ship insured 
was all well at E. on the 26th 
July,'* the day of her sailing. 
Kiriy v. Smith, T. 58 G. 3. 672 

JUSTICES. 

The 37 G.S. c. 143. *. 1 ., by which 
the justices at their respective 
petty sessions within the divisions, 
districts and other places of the 
several counties of England, are 
authorized to appoint examiners 
of weight and balances, extends 
only to such divisions, &c. as were 
known and recognized at the time 
when the act passed; and there¬ 
fore such appointment made at a 
petty sessions, by two justices for 
a district which they had, without 
the consent of the other magis¬ 
trates, created within the last five 
or six years, was held to be illegal. 
The King v. The Justices of Ihroon, 
E. 58 G. 3. 588 

LANDLORD AND TENANT. 

See Use AND Occupation. Limit¬ 
ations, Statute or, 3. 

Where a tenant ceased to reside on 
the premises for several months, 
and left them without any furni¬ 
ture, or sufficient other property 
to answer the year’s rent: Held 
that the landlord might properly 

proceed 
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LIMITATIONS, STATUTE OF. 


proceed under 11 G. 2 . c.l9. 1 . 16. 
to recoTer the posgesiion, Although 
be knew where the tenant then 
was, and although the justices 
found a servant of the tenant on 
the premises when thej first went 
to view the same. 

Held also, that it is not neces¬ 
sary to state, in the record of the 
magistrate’s proceedings, that the 
landlord had a rijght of re-entry, 
although such a right must exist in 
order to entitle the party to pro¬ 
ceed under this statute. Ex parte 
Pilton, H. 58 6 .3. Page 369 

LEVANT AND COUCHANT. 

See Evidkncs, 11. 

LIBEL. 

The Court will grant a criminal 
information for publishing in a 
newspaper, a statement of the evi¬ 
dence given before a coroner’s 
jury, accompanied with comments, 
although the statement be correct, 
and the party has no malicious 
motive in the publication. The 
King V. Fleet, H. 58 G. 3. 379 

LICENCE TO TRADE. 

See Insdaancs. 

LIEN. 

The master of a ship has not a lien 
on the freight for his wages, or 
for his disbursements on account 
of the ship during the voyage, or 
for the premiums paid by him 
abroad for the purpose of procur¬ 
ing the cargo. Smith v. Plummer, 
E.SHG.3. 575 

LIMITATIONS, STATUTE OF. 

J. Trespass for breaking and enter¬ 
ing coal-mines and taking awa^ 
coals. Plea, actio non Mcrevit 
infra sex annos. To which the 
plaintiff replied in the affirmative. 
At the trial no evidence was given 


to shew that tiie tremass was 
actually committed wultin six 
years: Held, that evideace of a 
promise to make compensatiim, 
made by defendant before tiie 
commencement of the action, and 
when he was threatened with an 
action for taking away coals, was 
not sufficient to support ihsae; 
•by which the plaintiff was bound 
to prove the affirmative, that he 
had a good caaae of action within 
six years before the commencement 
of the tuU. Hurst v. Parker, M. 
58 G. 3. Page 92 

2. One of two joint-drawers of a bill 

of exchange becomes bankrupt, 
and under his commission, the in¬ 
dorsees prove a debt (beyond the 
amount of the bill) for goods sold, 
&c., and they exhibit toe bill as a 
security they then held for their 
debt, and anerwards receive a 
dividend: Held, in an action by 
the indorsees of the bill against 
the solvent partner, that the sta¬ 
tute of limitations was a good 
defence, although the dividend 
had been paid by the assignees of 
the bankrupt partner within six 
years. Brandram and Others v. 
Wharton, E. 58 G. 3. 463 

3. The statute of limitations is a good 
defence to an action a landlord 
for rent gainst one who had once 
been his tenant from year to year, 
but who had not within the last 
six years occupied the premises, 
paid rent, or done any act from 
which a tenancy could be inferred, 
although the tenancy had not been 
determined by a notice to Quit. 
Leigh V. Thornton, T. 58 G.S. 

625 

4 Defendant having entered into a 
guarantee in writing, and become 
liable upon it, at a periotl of more 
than six years before the com¬ 
mencement of the suit, verbally 
promised within six years, that 
the matter should be arrtmged, and 
afterwards upon an action being 

brought. 
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market. 


PENAL STATUTE. 


brought, pleaded actio non accre> 
vit, Ac.: Held, tliat the statute of 
frauds having been once satisfied 
by the original promise being in 
Writing, it was not necessary, in 
order to take the case out of the 
statute of limitations, that the latter 
promise should also be in writing. 
Gibbons and Others v. M‘Casland 
Executrix, X*. 58 G. 8. PaB<J 690 

MANDAMUS. 

Wierc an order of removal was 
served on the appellant parish on 
Saturday, and the sessions were 
holden on the following Tuesday, 
and the appellant parish was thirty- 
seven miles from the plaee where 
the sessions were holden, but there 
was no appeal to those sessions, 
and the justices refused to receive 
the appeal at the next sessions, 
the Court granted a mandamus. 
The Kingy. T.'hc Justices <>/'Essex, 
M.53G.3. 1210 1 

MARKET. 

King Charles the Secoml, by charter 
granted to the corporation of 
Walsall two fairs, to be holden 
annually', w'ithin the borough and 
foreign, and confirmed to them 
all markets which they then 
held, with a reservation of the 
rights of the lord of the manor; 
it appeared that a market had 
been holden inmiemorially in the 
High -street of Walsall until a 
very late period, when the cor¬ 
poration, finding it inconvenient, 
removed it out of the High-street 
to another and more convenient 
place within the borough; the 
corporation had exercised acts of 

■ ownership in pulling down an old 
market-house and erecting a new 
one; the clerk of the markets, 
however, had been appointed by 
the lord of the manor, but he 
did not receive any toll from the 
persons frequenting it. The de¬ 


fendant having been indicted for 
a nuisance in erecting stalls' in die 
High-street, after the removal of 
tlie market, the Judge, upon the 
trial, left it to the jury to say, 
whctlicr the corporation were 
owners of this market; adding, 
that if they were, the right of 
removal was incident to the grant. 
The jury having found in the 
offirmativ^e, the I'ourt refused to 
grant a new trial. The King v. 
Cotterill, M. .58 G. 3. Page 67 

NOTICE OF ACTION. 

See Tax ('oi.lkctoji. 

OVERSEER. 

See Vakiaxci.. Assi MesiT. 

PARTNER. 

Under a dcclar.ation containing onij 
one set of counts, charging the 
defendant in his own right, the 
plaintiff may recover one demand 
due from the defendant individu¬ 
ally and another due from him as 
surviving partner. Richards v. 
Heather, M, .58 G. .3. 29 

PENAL STATUTE. 

1. The statute 18 Eliz. c. 5. wliicli 

jirohibits the compoiindiiig of any 
oti’encc upon colour or pretence 
of process, or without procets, 
upon colour of any offence against 
any penal law, does not ajiply to 
ollenees eogni/.ahle only before 
magistrates; and an indictment 
fur conqiounding such an oHence 
was holden bad in arres! of judg¬ 
ment. 'The King\. Crisp, 11. .58. 
a. .3. * 282 

2. The setting up of a private still 

without entry at the excise, or 
licence, is an offence subject to the 
penalty of 20/. only, and not 200/.; 
and therefore a conviction for 
sucli an offence in the latter pe¬ 
nalty' was quashed. The King v. 
Bond, H. 56 G. 3. 3fK) 

3. In 



PLEA.DING. 


Ill an action founded upon the ' 
25‘G. 2. c. 36. by one of the two in¬ 
habitants, who had given inform¬ 
ation, &c. to the parish constable 
of A. B. keeping a bawdy-house, 
in consequcMicc of which A. B. 
was prosecuted to conviction, it 
is necessary, (in order to entitle the 
plaintiif upon such conviction to j 
recover tiie reward of 10/. from ! 
the overseers,) that the prosecution ' 
should liave been conducted by ■ 
the parish constable, and there- , 
fore, where tlie two inhabitants ! 
had taken upon theinsclvcs to 
conduct it. it was Jioiden that ' 
they were not entitled to the re- 
waril. and that a demand upon 
the oversi-er stating the prosecu¬ 
tion >.«» to li.ive liecn carried on 
was insuflieient to entitle them to 
an action for the double penalty ; 
given by the act in case of a neg- ; 
lect «)r ri.-fusal by the overseer to ; 
pay such sum of 10/. upon de- j 
maud. CAarkc v. Bice 7’. .OS G.3. ! 

Page 694 ' 

PEW. 

>SV-e CtlAXCKL. I 
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PLEADING. 

Hec Ai’pkal of Df.atii. 

!. Under a declaration containing • 
only one set of counts, charging I 
the* defendant in his own right, 
llu> plaintift‘ ma}' recover one de- 
• naial due iVom the defendant in- 
iiiviihudly, and anotlier due from 
him as snrvi\ ii(g partner. Bichards 
\. Iletif/.r,-, M. .58 C. 3. Page 29 
Dociaration by /!•, a treasurer 
of a t’riondly society, on a bond 
. HI . then being treasurer. Plea, 
■ion cst factum; the bond givi u 
in i-vidcnci' was to yl., witluuit 
-tating him to be treasurer to the 
societv i Held tliat B. was en¬ 
titled to recover. Cnrlridge v. 
i•ripilhs, .58 //• 3 . 57 

•1. t'rc-=oa«s for breaking and entering 
( f ;l-nnn< •. and inking .nV. ay coin-*. 


Plea, actio aoa mxnrk iafm sex 
wnos; to which the plaintiff replied 
in the affinnative. At the trial no 
evidence was given to shew that 
the trespass was actually com¬ 
mitted within six years. Held 
that evidence of a promise to make 
compensation, made by defendant 
before the commencement of the 
action, and when he was threat¬ 
ened with an action for taking 
away coals, was not sufficient to 
support this issue; by which the 
{ilaintiif was bound to prove the 
affirmative, that he had a good 
cause of action within six years 
before the commencement ^ the 
suit. Hurst V. Parker, M. 58 G.3. 

Page 92 

4. Where an act of parliament in the 
enacting clause, creates an offence 
and gives a penalty, and in the 
same section there follows aproviso, 
containing an exemption which is 
not incorporated with the enacting 
lUiusc by any words of reference, 
it is not necessary for the plaintiff, 
in suing for tlie penalty, to nega¬ 
tive such proviso in his declaration. 
Steel V. Smith, M. 58 G. S. 94 

5. A recognizance is not a record 

until it is enrolled; and therefore, 
where defendant pleaded to as¬ 
sumpsit on bills of exchange, &c. 
that the plaintiff was indebted to 
him by virtue of a recognizance 
taken in the court of Exchequer, 
which was still in force, as by the 
said recognizance remaining in 
the said court before the barons 
will appear, without stating that 
it was enrolled; A replication, 
that the plaintiff was not so in¬ 
debted, concluding to the country, 
was held good, on special de¬ 
murrer, inasmuch as the plea did 
not state a debt due by recogni¬ 
zance, which was matter of record. 
Glun, Bart, and Others v. Thorpe, 
M. 58 G. 3. 153 

6. .4ction for use and occupation, 
rica, that plaintiff, before action, 
took and detained, as . a distress 

for 
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POOR RATE. 


for the rent, goods of value suffi¬ 
cient to sui^ the same: Held, 
<mspedal demurrar, that this plea 
was oad, for not shewing that the 
rent was satisfied. Lear v. Ed- 
mondtt Af. 58 G. 8. Pam 157 

7 . Proceedings by bill, conduding 
with a prayer of jud|^ent of the 
writ, ana dedaration founded 
thereon: Held, bad upon special 
dmurrer. Athoood v. DamSf Af. 
88 G. 3. 172 

8 Indictment against the inhabitants 
of a parish for not repairing a road. 
Plea, that the inhabitants of a par¬ 
ticular district within the parish 
have immemorially repaired all the 
roads within that district, of. which 
the road indicted was one: Held 
that this plea was good, although 
it did not state any consideration 
for the liability of the inhabitants 
of the district. The King v. TAe 
Inhabitants of Ecde^fida, H. 58 
G.3. S48 

9 . The exception in 12G.S. e.61. 

s. 11. of mills or other places then 
used for making gun-powder. Sec. 
does not applv to the limits first 
mentioned m tnat clause; but onl^ 
** to the other part of Great Bri¬ 
tain” not within those limits; and, 
therefore, an information charging 
^e keeping of more than the 
allowed quanti^ of gun-powder 
within the specified limits need not 
negative this exception. The King 
V. Matters, H. 58 G. S. S62 

10. A bailable writ is not necessarily 

a special writ within the 51 G. 3. 
e. 124.; and, therefore, a plea stat¬ 
ing that pl^ntiff commenced his 
action by a bailable writ indorsed 
for bail for 60/., by virtue of which 
defendant was arrested; and that 
plaintiff’s thmi cause of action did 
not amount to 15/., or to any sum 
for which defendant was liable to 
be arrested; was held bad on ge¬ 
neral demurrer for not shewing 
the writ to be a i^cial writ. Bcm 
T. Swan, H. 58 G. S. 393 

1 - 1 ! Am *iwiiTO«rT.t in. a declaration 


that defendant’s dogs were accuse 
tomed to worry and lute ^ep 
and lambs, is not supported by 
proof that the dogs were of a fe¬ 
rocious and mis^evous disposi¬ 
tion, and that they had frequently 
attacked men. 

Semble, however, that an aver¬ 
ment that the dogs weiw of a fero¬ 
cious and mischievous disposition, 
would be sufficient in an action 
brought for an injury to plaintiif’s 
sheep, without alleging qiecifically 
that they were accustomed to bite 
and worry sheep. Hartietf v- 
Harriman, T. 58 G. 3. Page 620 

POOR RATE. 

See Custom, 2. 

1 . The owners of a coasting vessel' 
are liable to be rated in reroect 
of the profits accruing therefrom, 
in that parish where they them¬ 
selves reside, and where the ship 
is registered, her cargoes are usu¬ 
ally received and delivered and 

{ her freight paid, and which is the 
home of the vessel when unem¬ 
ployed, although at the time of 
making the rate, the ship was not 
actually within the parish. But 
they are not liable to be rated for 
a ship which was never locally 
witlun the parish, although tlie 
profits be there received by the 
owners. The King v. Richard 
Shepherd and Others, Af. 58 G. 3. 

109 

2. Where a statute empowered the 

proprietors of a canal to take rates 
m respect of vessels navigating 
tite same, and expressly exempted 
such rates from the payment of 
taxes, rates, Ac.; it was holden 
that the land occupied by tiie 
canal was also thereby exempted 
from poor’s rate. The King v. 
The CUdder and Hebble ^iaviga- 
tion Company, H. 58 G. 3. 263 

3. A canal act directed, that the 
company should be rated for all 
lands and buildings in the same 
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proportion aa other lands and 
buildings lying near the same, and 
as the same would be rateable if 
tiiey were the property of indm- 
duius in thtir natural capacity; 
and a subsequent act directed all 
rates and assessments upon the 
personal estate of the company 
abould be assessed in every parish 
in proportion to the length of the 
canal u such parish : Held, that 
tile company were liable to be 
rated for their lands, &c. only at 
the same value as other adjacent 
lands, and not according to the 
improved value derived irom the 
land being used for the purposes 
of the cmal. The King v The 
Grand Junction Canal Company, 
H. 58 G. 3. Page 289 

POST-OFFICE. 

A parcel, containing bank-notes, 
stamps, and a letter, was sent by 
a common carrier from one stamp- 
distribuUon to another: Held, in 
an action against the carrier, that 
the circumstance of the letter ac¬ 
companying the stamps was primk 
fkcie evidence that it related^ to 
them, so as to bring the case with¬ 
in the proviso of the 42 G. 3. c.81. 
s, 6., which enacts, “ That the pro¬ 
hibition to send letters otherwise 
than by the post shall not extend 
to letters sent by any common 
carrier with and for the purpose 
of being delivered with the goods 
that the letter concerns and that 

the defendant not having proved 
the letter to relate to any other 
subject-matter, was liable for the 
value of the parcel. JBennett v. 
Clough and Another, E. 58 G. S. 

4f61 

POST-HORSE DUTY. 

A coach and horses were hired M 
Portsea to take a party to toe 
theatre atPortmouth, and to bring 
back, and a specific ^ was 
charged: Held, that this was a 


letting to hire of hones by toe 
stage, to be used m tiravelliBg, and 
li^e to a duty of one-Rnirth of 
the amount charged, under 48 G. S. 
C.98. «.8. 

So, where a duuse and hmaes 
were hired to take a pwety Ont to 
dinner, and to bring buk. 

Mourning coaches hired to take 
•up at a distant place, and to ca^ 
toence persons to the place of in¬ 
terment, for which a specific sum 
is charged, are liable to the same 
duty; and such coaches are not 
exempted by reason of carrying a 
corpse, if living ppscms go along 
with it in the carriage. White v. 
Beazley, M. 58 G. S- P&ge 166 

POWER. 

A power of sale is reserved to three 
trustees and their heirs; one of toe 
trustees dies, and the two sur¬ 
viving trustees execute the power: 
Hdd, toat the power was not well 
executed; although the deed ex¬ 
pressly provided that the money 
arising from the sale should be en¬ 
trusted to the trustees for the time 
being, and although it also re- 
serveda power, in case of death, &c. 
to appoint new trustees. Towns¬ 
end and Another v. Wilson, T. 
58 G. 3. 608 

PRACTICE. 

1. Where toe defendant has been 
acquitted on an indictment fiwr not 
repairing a road, toe Court will 
not grant a new trial; yet toey 
will, und» very special circui^ 
stances, suspend the entry of 
judgment, so as to enable the par¬ 
ries to have the quertion reconsi¬ 
dered upon anotow indictment, 
without toe prejudice of the 
mer judgment. The King y. 
Inhabitants of Wandsworth, M- 

58G.S. , 

2 The defendant need not appear 

’ before he moves to reverse m out¬ 
lawry; 
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iawlry; and where he did not go or 
continue abroad for the purpose 
of avoiding process, the Court will 
on motion, reverse the outlawry, 
and order the recognizance to he 
taken in the alteraative, and not 
for the payment of the condemna¬ 
tion money absolutely, (jlra/tam 
and Another v. Alexander He art/ 
and Others, M. 58 G. 3. Page 1,31 

3. Where the plaintih', after issue 

joined, has been convicted of fe¬ 
lony, and received sentence of 
transportation, the Court w ill tuun- 
pel him or his attomet' to give se¬ 
curity for costs retrospective and 
prospective. Harvey v. Jacob, ! 
M.58G.S. ' 15<> I 

4. In a case where a gencm! verdict j 

was taken generally for the -plain- - 
tiff, the Court refused an npplica- ; 
tion for entering the verdict, on 
particular counts according to the 
evidence on the Judge’s notes, 
after a lapse of eight years, and 
after the judgment had been re¬ 
versed in error for a defect in one 
count. Harrison v. King, M. 
3SG.3. 161 

5. A married woman, arrested on 
mesne process, is entitled to ho 
discharged out of custody' on filing 
common bail, although her hus¬ 
band had absconded, and the de bt 
had been incurred by her while 
a ferae sole. Crookes v. Kry and 
Lavinia his iVi/e, M.SHG.ti. 165 J 

6. A person who has continued to 
practise as a solicitor after his 
certificate has expired, may under i 
circumstances, be rc-aumitted 
without giving a term’s notice. 

Ex parte Deni, M. 58 G’. 3. 189 

7. Semble, that a return by the she¬ 
riff to a bill of Middlesex, stating 
that he took and detained the de¬ 
fendant until he rescued himself, 
is sufficient, without naming tlte 
rescuers, or stating them to be 
people of the county. 

But the return not stating the 
arrest to have taken place in the 
I? 


county was held to he had. 'I'/ie 
King V. The Sheriff' of Middlesex 
in a Cause of PVilliams against 
Dennell, M. 5S G,3. Page 1 IK) 

8. In striking a special jury, the co¬ 

roner is not bound to take the 
jurors as they occur ui>on the she¬ 
riff's books, but is to make a 
selection ; and where he had made 
such selection impartially, the 
Court refused to cancel tins list of 
persons so selected. 'J'/ie King v. 
nooler,M.5SG.3. 193 

9. Where the (.’ourt think that a pri¬ 

soner ought to be bailed for felony, 
if he bo unable to defray the ex¬ 
pend! of being brought tt> IVesl- 
7>iins/cr ft)r that purpose, they wrill 
grant a rule to shew cause w by he 
shovihl not be bailed by a magis¬ 
trate ill the emiiitry. with a eer- 
tiorari to. return the deposition.s 
hi fore them. The Kini; v. Jones, 
M. 5S G'.' 209 

10. Tlie defendant having put in 

and perfected bail, a ea. sa. was 
lodged and returned turn est in¬ 
ventus, and proecedings heing had 
against the bail they rendered the 
prineipal in time; the di'fendant 
was then htiiled again and din- 
ehargeil: Held that proceedings 
could not he had again.»t tlic last 
hail without taking out a fresh ea. 
sa. Thackeray v. Harris, J/. 
r)hG.\i. ' 212 

[1. Bond conditioned I'or the pay¬ 
ment of a principal snin in the 
year 1820, with interest in the 
mean time half-yearly, an action 
having been brought fur the pe¬ 
nalty upon a breaei) i.i' the condi¬ 
tion, in non-payment of half a 
year’s interest on the29lji Septem¬ 
ber 1817- 'I'he Conn refused to 
stay the proceedings before judg¬ 
ment on payment of the interest 
tluc and costs; although the non¬ 
payment of the-interest w as owing 
to a slip. Van Sandaii v. —— 
one, &c. M. 58 G. 3, Page 21 f 
12. Where a legal objection is taken 

at 
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at the trial and overruled by the 
Judge without reserving the point, 
and the Court are utlervvards of 
opinion that that objection was a 
godl groimd of nonsuit, they will 
grant a now trial only, and will 
not permit a nonsuit to be entered. 
Minchin v. Cler.icnl, IL 58 G. 3 . 

252 

13. \\ here the plaintiff, having 

omitted to give duo notice of trial, 
enters his reco:-;! in the mursliars 
book, subsequent to the entry of 
the def«*n'.Innt’s record by proviso 
upon due n<)tiee «if trial 

has been given; it w;is liolden 
that the deiend-uit iiad a right to 
go to trial on iiis record, and that 
the plainti'ir not Inning then ap¬ 
peared, was properly nonsuited. 
Rroivu V. Otllci/, 11. 58 C. 3. 253 

H-. The ('ourt will compel security 
liw costs where plaintiff resides 
abroad, without a previous appli¬ 
cation to his attorney; but they 
will not order a stay of proceed¬ 
ings unless such applieutioii has 
been made, liaillc v. licrnales, 

H.r>SG.3. 331 

15. The statute 39 & iOG.'J. c. l(ft. 


extends to assignees of a bank¬ 
rupt ; imd therefore where a plain¬ 
tiff us assignee recovered less than 
5/., the Court ordered a suggestion 
to be entered on the record to 
deprive the plaintiif of costs : but^ 
defendant having given notice of 
his intention to dispute the peti¬ 
tioning creditor’s debt, iSre. ^which 
was proved at the trial,) it was 
holdcn that the plaintiff was en¬ 
titled to the costs thereby occa¬ 
sioned; and the Court ordered 
the suggestion to he entered ac¬ 
cordingly. Royii V, Aby^hdinSf 

H.SfiG.S. -367 

16. Scire facias quashed by plaintin 

before plea pleaded upon payment 
of costs only* J*icknian v. Rob¬ 
son, E. 58 G. :l. Page 486 

17. An intervening Sunday is not to 
be reckoned os one ot the four 


days during wnicb a ca. so. must 
lie in the sheriff's office to charge 
the hail. Hotvard v. Smith, E. 
58 G.3. 528 

18. In entering up judgment on an 
old warrant of attorney, the affi¬ 
davit may be properly entitled in 
a cause. Smoerby v. IVoodrtdF, E. 
5BG.3. 567 

19^ The 8 & 9 IF- 3. r. 11. s.7. ap¬ 
plies to writs of error, and there^* 
fore a writ of error does not abate 
bv the death of one of sev^al 
pTaintiifs in error. Clariev. Rippon, 
J:. 58 G. 3. 586 

20. Where defendant, a prisoner 
after the issuing of the writ of 
liubeas corpus for bringing him up 
to be charged in execution, sues 
out and obtains the allowance of 
a writ of error, he cannot be 
charged in execution, but must 
be remanded to his former cus¬ 
tody. StonehoHse v. Ramsden, T 
58 G.3. 676 

PROMOTIONS, 217. 729. 

PROPERTY-TAX. 

An occupier of lands, during a 
course of twelve years, paid to 
the collector of taxes the landlord’s 
property tax, and the full rent as 
it became due to the landlord, 
without claiming any deduction 
on account of the tax so paid: 
Held, that the occupier could not 
recover hack from the landlord any 
part of the property tax so paid. 
Denby v. 'Moore, M. 58 G. 3. 123 

REMOVAL, ORDER OF. 

See Mandamus. 

An order of magistrates was directed 
to the parish of W. in the county 
of Rutland, and also to the parish 
of M. in the county of Letcher, 
and the words “ county of Rut¬ 
land," were then written in the 
margin, and the m^istrates were 
in a subsequent part of the o--der, 

(h scribed 
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dMcribed u jradees of the peace 
the eetuftv aforesaid i Held, 
that it thermy sufficiently im- 
peared that they were justices for 
the county of Rutland. The King 
n. The Inhabitants St. Marys 
Ldeeetert H. 58 G.S. Page 327 

RECOGNIZANCE. 

A ncognizance is not a record ufttil 
it is enrolled, and th^iefore where 
defen^unt pleaded to assumpsit 
on bills of exchange, &c. that the 
plaintiff was indebted to him by 
virtue of a recognisance tdeen in 
the Court of Exchequer, which 
was still in force, as ny the said 
recognisance remaining in the 
said Court before the Barons will 
appear, without stating that it 
was enrolled: A repheatim, that 
the plmntiff was not so indebted, 
conauding to die countiy, was 
held good, on special demurrer, 
inasmuch as the plea did not state 
a debt due by recognisance, which 
was matter of record. Glynn, 
Bart., and Others v. Thorpe, M. 
58 G. S. 153. 

RULE OF COURT, 728. 
SALE. 

A. by letter offiers to sell to B. 
certain specified goods, receiving 
4 |n atmoer by r^um of post t the 
letter bdng miadirecteo, the an> 
swtx notifyu^ the acceptance of 
the ofler arrived (two days later 
than it ought to have done) on the 
day following that when it would 
have arrived if properly directed, 
dU having then sold the goods 
«B the preceding day: Held, that 
there waa a contract binding the 
parries, from the moment the 
sdfer waa accepted, and that B. 
was earided to recover against A. 
in an aerien for not completing 

ti 


his contract. Adams and Others v. 
BindseU and Another, T, 58 G.S. 

Page 681 

SESSIONS. 

See M AND AM us. 

SETTLEMENT — by Apprentice^ 
ship. 

1. The master of several appreo' 

rices, upon his quitting business, 
proposed to assign all his appren> 
rices without mentioning either 
their names or number, to J. S. 
but no assignment was ever made; 
the pauper, one of the apprentices 
was afterwards hired by J. & as a 
servant for fifty-one weeks; and 
her former master on meeting her, 
expressed his approbation of her 
having gone into the service of 
J. S. ; rile sessions having found 
that there was not a pmrticular 
assent of the original master to 
the second service, and therefore 
the relation of master and appren¬ 
tice never subsisted between J. S. 
and the pauper, this Court thought 
the sessions well warranted in that 
conclusion. 7%e King v. The In¬ 
habitants of Ashley de la Zouch, 
M.5HG.3. 116 

2. An indenture stated that the 

overseers and churchwardens of 
M. in the county of Warwidt, 
with the consent of justices of the 
mid county, bound a pauper ap¬ 
prentice to T. W. of H., in riie 
county of Leicester, and the jus¬ 
tices in their written consent in 
the margin, described themselves 
as justices of the county q/brr- 
midi Held, that it sumcicntly 
appeared that they were justices 
of the county of Warwick. The 
King V. The Inhabdants of Hinek- 
ltm,H.SBG.3 273 

3. The statute 43 Eliz. c.2. does 
not require absolutely two church- 
wardens in every parish fbr the 

manage. 
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managemmt of the poor; aod 
therntwe aa indenture binding 
out's pocrt*. aj^entice, by one 
chorchvrdrden, (where by custom 
there was >but one,) and one over¬ 
seer, was held -to be good within 
the 5th section of that statute, 
which requires it to be executed 
by the greater part of the church- 
vrardens and overseers. The'King 
V, The JnhabitanU ^Earl ShUtoUf 
G.S. Page 275 

4. The premium given by. the parish 
officers upon the binding out of a 
poor apprentice, need not be set 
out in the indenture in words at 
length; such an indenture being 
exempted from any duty by 
8 Amne c. 9. *. 40., and the inser¬ 
tion of the premium being re¬ 
quired for no other purpose but 
to ascertain the amount of the 
duty. The King v. The Inha¬ 
bitants of Oadleu, H. 58 G. S. 

477 

SETTLEMENT—fty Hiring and 
Service. 

1. Where, by a parol contract, the 
master agreed to teach the' pauper 
to make stockings during the j'ear, 
for which he was to receive two 
guineas, and the pauper was to 
have his earnings, paying his 
master for the use of the frrnne, 
Ac. and the pauper continued in 
the service a year and a hall-: It 
was holden, that the pauper did 
not gain a settlement by hiring 
mid service. The King v. The 
Inhabitants of Bilboroa^, M. 
58 G.S. 115 

A female natural child was hired 
for a year by the wife of . its re¬ 
puted father, and pontinued doing 
the household work for three years, 
but after the first year, no wages 
were paid, nor was there any new 
contract of hiring: Hel^ that the 
searions were-warranted in finding, 

that after that time she did. not 
VoL. I. 


coathstte on tho^fierma of the oii- 
g^ hiring. The' v. The 
Inhaiitants of Saeit, Af*- 58 G. S. 

178 

8. A pauper, b^ne the exj^ration 
of her apprenticeahip* hired her¬ 
self and served fbir a yearj.. the 
four last months of which were 
after-her inc^tures had expired, 
and then hired herself to the 
same person fm: another yehr, but 
served only ten months: Hcdd, 
that" die first service {aHhough 
without the knowledge or consent 
of the xnaster) might be coupled 
with the service of the last con- 
and diat the pOuper thereby 
g^ed a element. The King 
V. The Inhabitants ofOowUsHt H. 
58 G. S. 280 

4. A sennbe under a hiring fbr fifty- 
one weeloB m^ be coaled virith a 
service unde^ a premons hiring 
for a year, so as to honfrr arsetde- 
mOnV . The ' King v. .3f%e Inhabi¬ 
tants of FillongUt^f H. 58 G.S. 

S19 

5. A clerk in a mercantile house 
hired by the year, but serving 
onl^ during the usual hours oT 
business, thereby gains a setde- 
ment, although those /hours did 
not hy the custom the trade, 
ever occupy the whole day, and 
he went where he pleased, without 
asking his master's leave, when 
those hours were over. The King: 

- V. The InhahUants of Saints 
IPorcestert H. 58 6. Si 322 • 

6. A Pauper agreed to serve as a 
brickmaker frpm Michaelmas to 
MichaelmaSt and to- make 70,000 
bricks at a stipulated price: Held 
that this was not a contract-for a. 
year's service absolutely, but a 
contract to serve till the. com¬ 
pletion of the job; and therefore 
a settlement iriw not thereby 
gained. JVle 

nahitantsQfWwdhursli II.S8G.S. 

S25 

3 D SETTLE^ 
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SETTLEMENT a Tenmeta 
qf \.<3l, a year, 

1. A soldier, Mdiilst his renmdnt lay 
in barracks at B, took a house 
there for himself and family, of 
Uie yearly vidue of lOi., and re¬ 
sided -therein more than for^ 
days: Held, thatthis was a coming 
to settle in a tenement, and that 
he thereby gained a settlement,. 
The Kmg'e, The InhabkaTds of 
Bri^themiione» If. 58 G. S. 

Pace 270 

2. A empWed as a labourer 

by the Board ct Ordnance, having 
previously occupied a house at an 
annual rent of ?&, which was then 
purcKitted by the Board, still c(m< 
tmued to reside in part of the 
premises, at a vreekly rent of 2t. 
-which was deducted out of his 
wa^^ and Auing such last occu¬ 
pation he also occupied' a shop 
(the shop ' and house together 
being of the annual value m 10^) 
and upon his dUgnisiad from his 
employment he gave up possesnon 
of the house as required: Held, 
that hb last occnpa^n of the 
house was not as a tenant, but i 
a servant, and that no settlement 
was thereW hained. The King 
V. The ImamUadt qf Cheshvnt, 
E. 58 G. 3. 473 

3. A muper by occupying a free¬ 

hold estate of his own, and also 
ether lands as tenant, the whole 
being of the aggregate annual 
value of lOi., does not thereby 
gain a settlement, it being neces¬ 
sary under the IS & 1* Car. 2. 
C.12. titiat he diould come to settle 
on aU the pnmerQr in the character 
of teiumt. The King v. The In- 
habitanU of St.John in CJaston- 
bury, E. S8 G.3. 481 

SHERIFF. 

See Escape. EnEGiT. 

Tlie sheriff under a fi. fa. seisM a 
lease and sells the term b^orc the 
iz 


writ is returnable, but does not 
execute the assignment to the 
vendee dll a subsequent period: 
Held, that this was a valid assign¬ 
ment. Dee dem. Steoent y. Don- 
etant H.^G.3. Page 230 

SLANDER. 

An action for defiunation will not lie 
against a barrister for words 
spoken by lum as counsel in a 
cause pertinent to the ma^riii 
issue. Hoelgson v. Scarieifi H. 
58 G. 3. 232 

SOUTH SEA'COMPANY. 

The 45 G. S. c. S4. only repeals tlie 
navigation acts as to fcareign-built 
ships, and does not confer upon 
them (when navigatii^ under its 
provisions with the kinsfs licence) 
all the jtrvail^e* of ,^^wA-built 
ships; and therefore the former 
cannot trade to the western coast 
of Ameriia without a South Sea 
licence. . 

Queeret Whetiier 42 G. 3. c. 77- 
authorizes HrtfwA-buiit ships so to 
trade without such licence. Dun¬ 
lop V. GiUf H. SB G. S. 334 

SPECIAL JURY. 

In striking a special jury, the co¬ 
roner is not bound to take tlu- 
jurors as they occur upon the she¬ 
riff’s books, but is to make a 
selection; and where he had made 
such selection impartially, the 
Court refused to cancel the list ot 
persons so selected. The King v. 
Woeler, M.58G.3. 193 


SHIP. 

See Fkbioht. Lien. 
STAMP. 

Where C, was dimeted by a letter 
from B. to pavout of the proceeds 
of his goods, tnain unsold, in his C.'s 
hands, a cartnin sum of money to 
D., which C. ctHisented to do-by 

. letter 



TAX COLLECTOR. 


VARIANCE. 


755 


.letter to D., (which letter was 
stamped with an agreement-stamp), 
and these letters being given in 
evidence to prove tlwt the money 
was paid by order of .B.: It was 
holden that Uiot did not amount to 
an agreement between B. and C., 
and, consequently, that the stamp 
was improper, and that fhe order it¬ 
self for payment should have been 
stamped, as being an order for the 
pajment of money out of a Rmd, 
which might or might not be avail¬ 
able within the meaning of the 
statute 55 G. S. c. 184. schedule, 
p^ 1. Firbank and Another^ As~ 
sipiees Mann^ a BankrujAy v. 
Sdi and Anothery M. 58 G. 3. 

Page 36 

STATUTES. 

Eliz. 

18. Compounding of offences 
cognizable before magistrate. 282 

Car. II. 

29. c. 3. 4, 297.722 

Geo. III. 

12. r.ei.j.ll. Gun-powder— 
Conviction. 362 

40. c. 104. London Court of 
Conscience Act. 367 

STILL, PRIVATE,—-SertiJig up, 
liable to lohat penaUy. 

See PaNAi. Statute, 2. 

TAX COLLECTOR. 

Assumpsit for money had and re¬ 
ceived, brought to recover the 
amount of an excessive charge 
made by the defendants as col¬ 
lectors, cm a distress for arrears 
of taxes : Held, that the defend¬ 
ants were not entitled to a month’s 
notice before action brought, un¬ 
der stat. 43 G. 3. c. 92. s. 70., 
which provides that no writ or 
process shall be ,sued out for any 
thing done in pursuance ol' that 


ac^ till after one month’s notice. 
VikphAby V. ilfXean and Another, 
M. 58 G.S. 'Page 42 

TRESPASS. 

See Chancel. 

TRUSTEES. 

Siw Power. 

USE AND OCCUPATION. 

Where premises had bden let to B. 
for a term determinable by a no¬ 
tice to quit, and pending such 
term C. applies to A., the land.-, 
lord, for l^ve to become the te¬ 
nant instead of B., and upcm .A. 
consenting, agrees to stand in B.’s 
place, and offisrs to pay rent: 
Held, that (though B.’s term h^ 
not been detemmed either by a 
notice to quit or a surrender in 
writing,) A. might maintain an 
action for use. and occmpiuion 
against C., wad that the latter 
could not set up B.*b title in de¬ 
fence tb that action. Phij^ v. 
Scidthorpe, M. 58 G. 3. 50 

VARIANCE. 

1. Where the contract declared 

upon was, that plaintiff had bar¬ 
gained' and Bol^ and defendant 
agreed to buy a large quantity of 
head-matter and sperm oil, wmch 
was afterwiq^ ascertained to be 
a given quantity, and the contract 
proved was, for the purchase of 
aU the .head-matter and ^erm oil, 
per the Wildman .* Held that this 
was no variance. Wildman v. 
Glostop, M. 58 G. 3. 9^ 

2. Declaration by B. a treasurer of 

a friendly society, on a bond to A. 
then being treasurer f Plea, .non 
est factum, the bond riven in evi¬ 
dence was to A.y wimout sthting 
him to be treasurer to the society: 
Held that B. was entid^ to re¬ 
cover. Cartridge v. Griffiths, M. 
58 G. 3. ^ 57 

3. Wliere the declaration alleged 

that 



WAGER. 


S6 VENDOR AND VENDEE. 

dii£ tli« defeodaiit was overseer of 
Ae" township of S., and it was 
ptov^ that ne had acted as stwh, 
and there was no evidence of 
overseers having been appointed 
for the perish of S.: Held that 
although the appointment was 
produced, and purported to be an 
appointment of the defendant as 
overseer of the parish of &, this 
was no vwiauce. Stee/ v. Smitht 
M, 58 G. S. Pa^ 84 

4. Declaration stated that a bill of 

exchuige to be drawn upon and 
acc%ptad by three persona; it was 
proved -to have been drawn iq>on 
and acc^ted by the three jointly 
irith a foar|h: Held that this was 
no variance. Mountstephen v. 
Srooket H. 58,G.3, 224 

5. In ejectment the demise was laid 
to be by the mayor, burgesses, &c. 
of ttie borou^ town of M., and 
on the trial, it turned out from the 
charter that the name of the cor¬ 
poration was ** the mayor, Ac. of 
JVf.:’* Held tliat this wM no va¬ 
riance, it appearing from the 
charter which was in evidence 
that M. was a borough town. 
Doe, dem. Mayor^ Aldermen, Ca- 
pitai Burgesses, and Commonalty 
.of Malden v. Miller, T. 58 G. S. 

699 

VENDOR AND -VENDEE. 

1. At a ftweign merchant,’ employs 
jR. to purrniase goods on com- 
misRon; - the vendors (with the 
khowiedge that the purchases 
were m^e on account of A.) 
make out tho invoices to B., end 
take in pigment' his acceptances 
p^Wble at six months: Held, 
Ist, that there was no contract of 


sale as between A 0 and J9.; and 
Sd, that if mayi such oontract 
existed, that JS. could maSuttin 
no actimi against A. beibre the «x 
months expired. Sripnottr v. 
lau,. M. SB G.S. Page 14 

2. A, by Imt^ offisrs to sell tn^. 
certain specified' goods, receiving 
an answer by return of post j the 
letter being misdirected, the an¬ 
swer notifying the acceptance of 
the offer arrived (two days later 
than it ouaht to have done); on 
the day- following that when it 
would mve arrived if properly di- 
i^ctiSdr, 4iavic^ then sold the 
goods on the preceding day: Held, 
that there was a contract bin ding 
the parties, from the moment the 
offer was accepted, and tliat B. 
was entitled to recover against A. 
in an action for not completing 
his contract. Adams and Others v. 
Lindsell-and Another, 88 G. 3. 

• 681 

WAGER. 

Semble,^ that a wager between the 
proprietors of two carriages for 
the conveyance of passengers for 
hire, that a given person should 
go by one of these carriages and 
no other, is illegal. 

But held, at all events, (the 
wager having been deposited in Uie 
hands of the stake-nolder,) that 
eithei* party having deiiiaodcd his 
deposit liefore the wager was won, 
was entitled to have it returned to 
him, and on refusal maintmn an 
action against the stake-holder. 
EUham v. Kingsman, T. 58 G. 3. 

68.H 

WITNESS. 

See Evidskck, 4. 
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liRRATA. 

Page 13* !• >• fir plaintaiff, read plaintiiT. 

j6. L 40 . iuid 17.1.5. far pUintifi^ reed defendant. 

43. in the marginal note, 1. 7./cr ceftificate, read certiorate* 

63* last line but one, far on, read an. 

131* 1* 13* and x/^fir and paying the condemnation-money or rende:- 
ing, read to pay the condemnation or render* 

134. ad paragraph, I. %.fir York, read Lancaster. 

146.1. z. for debt, read action. 

166. in marginal note, for 44 Gea. 3. read 48 Geo. 3. 

1 . 4. far penalties, reed duties. 

170. L5. after the word “ charged,” add these word.', "imdct :h« 
48 G. 3.4.98. s. 8.” 

last line but three, /er scYentcen, read eighteen. 
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